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9.1 General legal situation

Sexual orientation as a concept is so far not recognised by Greek law.
Following Greek society’s traditional Judaeo-Christian morality, Greek law
(legislation, jurisprudence, doctrine) implicitly but systematically recognises,
accepts, protects and institutionalises human sexuality that is confined within
the limits of the traditional married heterosexual couple. Other forms of
sexuality are either:

» totally ignored by the law (female homosexuality, group sex, fetishism) or
* not approved but tolerated (adultery) or

» disapproved but punished only under specific circumstances (male
homosexuallty, sexual relations among close relatives) or

» disapproved and generally punished (paedophilia, sexual relations without
consent).

As far as sexual orientation is concerned, the law merely reflects the general
position of the Greek society towards anything different from the 'norm":
mistrust, marginalisation, intolerance, hostility. Greek homosexuals and in
particular lesbians have been fighting for visibility, equal rights and respect with
limited success. The absence of any anti-discrimination law (with the exception
of gender, race or origin, see 9.1.7 below) and the general negative climate
have obliged Greek citizens to deny and/or hide their true sexual identity since
nothing positive could be gained by asserting it.

9.1.1 Constitutional protection against discrimination

Constltutlonal provisions against discrimination are found in the following
articles™:

Art. 5(1): All persons have the right to develop freely their personality and take
part in the social, economic and political life of this Country insofar as they do
not mfrmge upon others’ rights and do not violate the Constitution or moral
values.”

Art. 5(2): All persons found on Greek Territory enjoy absolute (total) protection
of their life, honour and freedom irrespective of nationality, race, language and
religious or political beliefs. Exceptions are permitted in cases provided by
international law.®

Article 5 is considered as the constitutional basis of all Greek anti-discrimination
law. Unfortunately and despite the efforts of gay activists’ 'sexual orientation’
was not included in Art. 5(2), during the recent constitutional amendment of

% The now infamous (and unconstitutional) Art. 347 of the Penal Code (Law 1492/ 17 August 1950, in
effect as of 1 January 1951) which punishes sexual relations between males (contra natura as they are
called) when acted a) with abuse of any dependence, b) by an adult with a person younger than 17 years,
c) for profit or as a profession.

* The 1975 Constitution (the first democratic constitution after the fall of the military dictatorship 1967-
1974) was amended in 1986 and in 2001.

® Art. 5 par. 1 of the Constitution: 'Ka@évag éxel Sikaiwpa va avamTioos AsUOspa TNV TIPOCWITIKOTNTA TOU
Kal va CUUPETEXEI OTNV KOIVWVIKI], OIKOVOUIKN Kail TTOAITIKN {wi NS Xwpag, pooov dgv mpoafdiier Ta
61Kalwpam Twv AAAwv Kai Ogv mapafialer To 20viayua Kail Ta xpnara nen'.

®Art. 5 par 2. Ooorl Bpiokovrai atnv EAAnvikn Emikpareia amroAaufBavouv v ammréAutn mpoaragia ng
Jwng, ¢ TIUNG Kai NS eAsuBepiag Toug, xwpic SIGKPIaN €BVIKOTNTAS, QUANS, YAWTOAS Kal BpnNOKEUTIKWY N
rroAmva memoiOnoswy. EEaipéoeis emTpEmovial OTIS TTEPITITWAEIS TTOU TTPOPAETTEl TO B1EOVES iKaIo'.

Accordlng to "amphi’ magazine, spring 1996 issue.
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2001 when Art. 5(2) remained unchanged.8 Nevertheless, it has been argued
that these general provisions (the combination of paragraphs 1 and 2) may be
used in cases of sexual orientation discrimination.

Particular provisions of equality in the field of employment are found in article
22 of the Constitution:

Art. 22 par. 1b All employees, irrespective of gender or other distinctions, are
entitled to equal remuneration for equally valued labour.*

It is interesting to note that in this article the Constitution does not provide a list
of prohibited grounds of discrimination in the way of art. 5 (2) with the exception
of gender. This is probably due to the increased protection the Constitution
grants to the field of employment.

Of great importance is also art. 25: The State guarantees everyone’s rights as
an individual as well as a member of the society and the principle of justice and
welfare. All public agencies have to ensure the unhindered and effective
exercise of these rights. These rights are also valid in the private sector where
applicable.**

This last phrase of art. 25 is very important as it clearly states that private
employers also must respect the constitutional rights of their employees (e.qg.
the rights of equality and non discrimination). It was added during the last
constitutional amendment of 2001 and it should be used against the previously
predominant doctrine that constitutional provisions protect citizens against
unequal treatment or discrimination by state entities only and not by employers
of the private sector.

9.1.2 General principles and concepts of equality
Constitutional provisions of equality are found in the following articles:

Art. 4 par. 1 All Greeks are equal before the Law.*
Art. 4 par. 2 Greek men and women have equal rights and obligations.™

In Greek constitutional law, especially the last thirty years the discussion of
equality has been mainly political. The reason for this has been the period of
political instability and severe oppression that followed the civil war of 1945-49
which resulted to a seven year long military dictatorship from 1967 till 1974.
After the new Constitution of 1975, Greeks felt substantially equal to one
another. Women in particular, oppressed and denied basic rights over a long
period, had to wait till 1982-83 for the revision of family law to enjoy real
equality in the eyes of the law.**

8 Constitutional amendments require a space of at least ten years between each other and a strong
majority in the Parliament.
° Dokoumetzidis, 1988, 359.
10 Art. 22 par. 1b of the Constitution: 'OAor o1 epyaloucvol, aveédprnra ammd 10 QUAO 1j GAAN dIGkpIon,
s’{(ouv Oikaiwpa iong auoifng yia mapexouevn epyacia iong aéiag'.
M Art. 25 par. 1 of the Constitution : 'Ta dikaiwuara Tou avepwWITOU WS aTGUOU KAl WS HEAOUS TOU
KOIVWVIKOU GUVOAQU KaI N apxh TOU KOIVWVIKOU KPAToUS OIkaiou TEAOUV utré v gyyunon tou Kparoug.
OAa 1a kparik@ opyava ummoxpeouvrar va diacpaliouv 1nv aveurédioTn Kai armoTEAEOUATIKI] AOKNON TOUS.
Ta dIkaiwuata autd 1IoX00UV KAl OTISC OXEOEIS ETAEU 1I0IWTWY OTIS OTTOIES TTPOaIdIA{ouV'".
2 Art. 4 par. 1 of the Constitution: 'Or EAAnveS givar ioor evwtiov Tou vouou'.
3 Art. 4 par. 2 of the Constitution: 'Or EAAnVeS kai of EMNVISES €xouv ioa SIKAIIUATA KaI UTTOXPEWTEIS'.
* Avdi Kalkani, 1988, 24.

231



Combating sexual orientation discrimination in employment — 2004
Chapter 9 — Peponas — Greece

Traditionally, the application of the principle of equality has been: equal rights in
similar situations. Equality has been considered a political necessity, a rule of
law which obliges the state to ensure equality of opportunities in the enjoyment
of constitutional rights.*® There has therefore traditionally existed a close link
between equality and democracy. The more recent tendency however is the
justification of cases of inequality which must not only be accepted from the
legal point of view but from the social one as well (e.g. positive action,
favourable provisions for disabled persons etc.).

9.1.3 Division of legislative powers relating to discrimination in employment

Greece is a parliamentary republic. Statutes enacted by Parliament,
Presidential Decrees or any other acts of government apply nationally and may
cover all fields of State action, because there is no division of competencies
with regional or local bodies. According to the relevant constitutional provisions,
the main law making bodies in the Greek legal order are: the Parliament, the
President of the Republic acting on a governmental proposal, the Government,
the Social Partners (in employment matters), and the so called 'Independent
Authorities’ (in specific matters).

The right to introduce Bills belongs to the Parliament and the Government.*®

Every Bill'” accompanied by an explanatory report, 18 s introduced for debate

and if accepted, the President of the Republlc shall promulgate and publish it
as a Statute (Law) and, subsequently, issue the Decrees necessary for its
execution.”® When speC|aIIy delegated by a Statute and upon the motion of the
competent Minister,?* the President can issue General Regulatory Decrees.?
These decrees (PreS|dent|aI Decrees,” as they are termed in practice) have
the power of a Statute.?* The Government uses this delegated presidential
competence quite often, as it is a speedier and simpler way to introduce
legislation compared to parliamentary procedure which involves complex
procedures and debates.?

All M|n|sters have the right to issue regulatory acts (usually termed 'Ministerial
Decisions’ ) by virtue of a statutory delegation in cases concerning the
regulation of specmc matters or matters of local interest or of a technical and
detailed nature.?’ Ministers (including the Employment and Social Affairs
Minister) make wide use of this right.

'° Kassimatis, 1980, 125.
® Article 73.1 of the Constitution. Individual Members of the Parliament have the right to introduce a Bill,
but this only rarely occurs.
Nopoo)(sélo
Artlcle 74 of the Constitution: 'Eionynrikn Ek6san'.
Statutes (Noépoi) are then published in the Official Gazette.
Artlcle 42 of the Constitution.
2! Article 35 of the Constitution: 'No Act of the President shall be valid nor be executed unless
counterS|gned by the competent Minister’.
Artlcle 43.2 of the Constitution: 'KavovioTika Aiardyuara’.
/7p0£5lea Aiaraypara.
2 All decrees of a regulatory nature must be, prior to their entry into force, elaborated by the Council of
the State, the Supreme Administrative Court (Constitution, article 95.1.d).
® International Conventions, require ratification by a statutory act of Parliament, as foreseen in Article
28 1 of the Constitution.
Ynoup YIKEG ATTOQATEIS.
2" Article 43.2 of the Constitution.
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A Presidential Decree is mdeed currently being prepared by the Government to
implement the Directive.

9.14 Basic structure of employment law
i. General distinctions

Modern employment Iaw in Greece fundamentally protects employees’
personality and dignity*® creating an ever increasing social balance among the
various social partners. In recent years it is being brought in accordance with
the developments of the international realm and in particular with European
Community law.

A distinction exists between employees of the public and the private sectors.
Employment relations of civil servants, employees of local authorities
(municipalitles) and state-owned enterprises are regulated by the public
servants’ law.™ Labour law to the contrary regulates employment relations in
the private sector. Further exceptions to the application of labour law
traditionally include agriculture and shipping which follow special employment
regulations.

li. Sources
There are three categories of sources in employment law.

To the first category belong: constitutional provisions, international agreements,
statutes (parts of the Civil Code, special labour laws) and custom.

To the second category belong all independent sources: trade union charters,
collective agreements, arbitration court decisions, workplace regulations.

To the third category: jurisprudence and doctrine.

9.1.5 Provisions on sexual orientation discrimination in employment or
occupation

No such provisions exist in current legislation.

9.1.6 Important case law precedents on sexual orientation discrimination in
employment or occupation

Since there is no specific sexual orientation anti-discrimination legislation (or
case law) in the Greek legal system there are no such precedents to analyse. |
have not found any relevant case law even under other general rules. | would
like though to add two cases which came to my knowledge recently and which
can shed some light on the situation.>

In 1997 V. N. was working as a chef at a restaurant on Santorini island. When
asked by his boss whether he was a homosexual, he admitted to being so and
was dismissed on the spot. He applied to the local Labour Inspectorate asking
whether his dismissal had been legal and was told that as a homosexual he
was a health risk so his boss had the right to fire him.

® In application (mainly) of Statutes 1338/1983 on the application of Community Law, 1558/1985 on
Government etc., the Ministerial Decision 97506/23.10.2002 for the implementation of the Directive.

Karakatsams 1984, 27.

Ar/poo/ounaMnA/Ko Aikaio.

! Published in the online edition of ‘amphi’ magazine, spring 2003.
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More recently, M. K. was working at a public school as a music teacher. He was
arrested in a gay bar and charged (without any proof) with prostitution! He was
illegally detained for five days and his name was published in (almost all)
Athens newspapers. Due to the prosecution he was asked by the school to
resign and under psychological pressure he accepted to do so. Now he is trying
to find different employment.

9.1.7 Provisions on discrimination in employment or occupation that do not
(yet) cover sexual orientation

Apart from the above mentioned (9.1.1) constitutional provisions of Art. 22(1b),
there are also certain clauses that could be invoked by employees seeking
equal treatment and non- dlscrlmlnatlon in their employment life*” in the General
Principles Chapters of the Civil Code.* Thus, articles 281 and 288 refer to the
good faith and to busmess practices from which derives the principle of Equal
Treatment of employees * This principle has helped the courts to construct a
wide protection network against discriminating practises by the employer,
especially where voluntary benefits are concerned.

Gender discrimination in employment was first dealt with by Law 1414/84,
which aimed to satisfy the constitutional provisions of equality between Greek
men and women [Art. 4(2) and Art. 22(1b)], and to implement Directive
76/207EEC on equal treatment of men and women in employment and
professional training. This law has been only partially effective (its interpretation
by the Greek Courts has not been uniform) and was often attacked by feminist
writers® for the difficulties in its application. Its main shortcoming was that it
covered only private law workers and self-employed workers. Workers who
offer independent services were included later (Law 1835/89 Art. 7).

Several other laws that foIIowed have supplemented the need for equal
treatment of the sexes®

» Law 1483/84 introduced facilities and benefits to parents of both sexes but
was equally attacked for the multitude of conditions it set (far too demanding
on the parents).

* Law 2434/96 facilitated the access of women to employment and
professional training.

* Law 2470/1997 promoted equal pay in the public sector.

* Presidential decree 176/1997 which enacted additional measures for the
protection of maternity.

» Law 2639/1998 corrected injustices occurring in the ‘habitual’ employment
of women and amended above mentioned Law 1483/1984.

» Article 116, paragraph 20 of the Constitutional Amendment of 18 April 2001,
prohibits any discrimination between the sexes and introduces the concept
of positive action.

% Arelos Pagos (Supreme Court) 446/1958, 25/1962, 572/1965, 455/1989, 488/1988.

% Despite the abundance of specific labour laws, the Civil Code is very often invoked, particularly in
3General Principles questions.

Lanaras 2003, 151.

% Avdi-Kalkani, 1988, 35-41; Agallopoulou, 1992, 37.
% National Report, 2000, 25.
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* Presidential decree 87/2002 ensures equal treatment between men and
women in social security systems.

* Presidential decree 105/2003 introduced the shift in the burden of proof in
cases of gender discrimination.

9.1.8 Provisions on sexual orientation discrimination in other fields than
employment and occupation

No such provisions exist in current legislation.

9.1.9 Other aspects of the legal background

There are criminal law provisions outlawmg discrimination on grounds of racial
or ethnic origin or religious beliefs.>” Even though this law eX|sts since 1979, it
has very rarely been used. Just recently, the Helsinki Monitor®® has sought its
application in cases of property owners refusing to rent housing to foreigners.

9.2 The prohibition of discrimination required by the Directive

9.2.1 Instrument(s) used to implement the Directive

Greece has already made two efforts to implement Directive 2000/78/EC. In the
summer of 2003, the Directive was studied by the Law Preparatory Committee
of the — then called — Labour Ministry. This Committee had prepared a Draft of
a proposed Presidential Decree which would have implemented the Directive™® .
Its contents were almost a word by word translation of the Directive in most
articles so the implementation should have been satisfactory if not complete.
That Draft has been abandoned and a new one was prepared in the form of a
proposed Statute which was presented to the public on 6 November 2003 by
the — then — Ministers of Labour and Justice jointly. That new draft would have
implemented both Directives 2000/43 and 2000/78. Unfortunately, it was also
ill-fated since it was presented to the Parliament in January 2004, just a few
weeks before the national elections. The Parliament was dissolved before the
proposed Statute was discussed. The new governement which emerged after
the elections was formed by the centrist-right 'New Democracy’ party. The
Ministry of Employment and Social Solidarity (as it has been renamed by the
new government) is reconsidering the whole implementation issue without any
official announcement to this date (June 2004).

However, on 13 May 2004, PASOK, the former governing party, introduced a
draft of a statute to the Greek Parliament, concerning the 'Application of the
Principle of equal treatment, regardless of racial or ethnic descent, religious or
other beliefs, disability, age or sexual orientation’. This draft is a revival of the
one presented last November, by the then PASOK government in order to
implement Directives 2000/43/EC and 2000/78/EC. The commentary which
follows is based on the draft Statute of November 2003 and the May 2004
parliamentary proposal (hereafter called ‘draft’ since the two documents have

37 Law 927/1979 as revised by Law 1419/1984.
8 An independent Human Rights watchdog.
° See 9.1.3. and footnote 22.
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very few differences) with a few comments on the earlier draft of the proposed
Presidential Decree of July 2003 (hereafter called ‘earlier draft’).

9.2.2 Concept of sexual orientation (art. 1 Directive)

The draft follows the wording of the Directive closely. In art. 1 it is stated: 'The
purpose of this Statute is the establishment of a framework to fight
discrimination on the grounds of racial or ethnic descent but also to fight
discrimination based on religious or other beliefs, disability, age or sexual
orientation in the fields of occupation and employment, in order to effectively
achieve the principle of equal treatment." Actually the purpose of the draft is not
‘to establish a framework’, that is the purpose of the Directive, but to implement
the Directives.

Sexual orientation would have been mentioned for the very first time in a Greek
legal text, but, alas, it was not defined. The words used in the draft were
‘yeverioio¢ mpooavaroAiouog’, which was an exact translation of the English
words, but included no legal definition.

A crucial issue is the terminology used in the Greek translation of the Directive,
in particular the word used to translate the term 'sexual’ which is also used in
the draft as well. The official Greek text of the Directive uses the word
yevernoiog which is scholarly and is used in legal texts almost unlformly, but in
my opinion not appropriate, certainly not in this particular case.* ° This word is
widely associated with reproduction and thus restricts the much more general
aspect of the word 'sexual’ of the Directive in an anachronistic manner. No one
could seriously claim today that human sexual relations are restricted to those
relating to reproduction. This is certainly not the aim of the Directive. The term
ysvsmo/og simply follows the hypocritical stance of the Greek law makers
applied in the penal code.** A definitely more suitable term would be the word
oeéouaAikéc which has been established by the modern social movement (and
doctrine) and despite its foreign (Latin) origin, it is widely used today to convey
both the sensual character of human contact and its sentimental meaning.

At this stage, it appears unclear how ‘sexual orientation’ will be interpreted by
Greek courts, since there is no case law or even much doctrine on the matter.

9.2.3 Direct discrimination (art. 2(2)(a) Directive)

The draft, in art. 7(1)(a), following the text of the Directive, states that 'direct
discrimination occurs when, on any of these grounds, a person is in an unlawful
or unjustified manner, according to the present, treated less favourably than
another person is, has been or would be treated in a comparable situation’.

The words ‘in an unlawful or unjustified manner’are not only superfluous but
potentially dangerous, and in direct disagreement with the Directive. Direct

discrimination is always prohibited and cannot be lawful or justified. These

words should be deleted.

9.24 Indirect discrimination (art. 2(2)(b) Directive)

The draft, in art. 7(1)(b), following the text of the Directive, states that 'indirect
discrimination occurs when an apparently neutral provision, criterion or practice

See also similar opinion in Dokoumetzidis, 1988, 354.
! Chapter 19, 'Crimes against sexual liberty etc.’ as they were named after the 1984 amendment.
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would cause unfavourable treatment of persons having particular religious or
other beliefs, a particular disability, a particular age or a particular sexual
orientation compared with other persons. Such a provision, criterion or practice
does not constitute illegitimate indirect discrimination when it is objectively
justified by a legitimate aim and the means of achieving that aim are
appropriate and necessary...".

9.2.5 Prohibition and concept of harassment (art. 2(3) Directive)

The draft, in art. 2(2), following the text of the Directive, states that:
'‘Harassment shall be deemed to be a form of discrimination within the meaning
of paragraph 1, when unwanted conduct related to one of the grounds of art. 1
with as its purpose or effect the violation of the dignity of a person and the
creation of an intimidating, hostile, degrading, humiliating or offensive
environment." Unfortunately, as explained in 9.3.8 below, there is no other
Greek legal text referring to the concept of harassment and no doctrine on the
matter. The draft adds: In defining the harassment, the ‘usual business
practices’ must be considered. This phrase is also dangerous and
contradictory to the spirit of the Directive, and should be deleted.

9.2.6 Instruction to discriminate (art. 2(4) Directive)

The draft, in art. 2(3), following the text of the Directive, states that ‘an
instruction to discriminate against any person related to any of the grounds of
article 1 is deemed to be a form of discrimination within the meaning of
paragraph 1.’

9.2.7 Material scope of applicability of the prohibition (art. 3 Directive)

The draft, in art. 8(1)(a), (b), (c) and (d) and following the text of the Directive,
states that: "..this statute is applied to all persons of the public and private
sector in relation to:

(a) conditions for access to employment, to self employment and occupation,
including selection criteria and recruitment conditions, whatever the branch
of activity and at all levels of the professional hierarchy, including
promotions;

(b) access to all types and all levels of vocational guidance, vocational training,
retraining including practical work experience,;

(c) working and employment conditions, including dismissals and remuneration;

(d) membership of and involvement in an organisation of workers or employers
or any professional organisation, including the benefits deriving from
participating in them'.

Article 8 adds some exceptions in its paragraph 3, which reads: ‘3. The
principle of equal treatment regardless of religious or other beliefs, disability,
age or sexual orientation does not apply to public systems (or those assimilated
to them) including public systems of social security and welfare.” While the
exclusion of the grounds of disability and age is understandable and justified,
the exclusion of religious or other beliefs, and sexual orientation is not
understandable and should be omitted.
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9.2.8 Personal scope of applicability: natural and legal persons whose
actions are the object of the prohibition

The draft, in art. 8(1), following the text of the Directive, states that: '..this
statute is applied to all persons of the public and private sector...’ clearly
including every natural or legal person involved in employment or occupation in
Greece.

The draft seems to incorporate the exceptions allowed by art. 3(2) of the
Directive, i.e. differences of treatment based on nationality, provisions and
conditions relating to the entry and residence of third country nationals and
stateless persons etc.

9.3 What forms of conduct in the field of employment are prohibited
as sexual orientation discrimination?

At this stage the information in the following sub-paragraphs will have to remain
very general.

9.3.1 Discrimination on grounds of a person’s actual or assumed
heterosexual, homosexual or bisexual preference or behaviour

These forms of discrimination seem to be falling within the scope of art. 1 and 2
of the dratft.

9.3.2 Discrimination on grounds of a person’s coming out with, or not
hiding, his or her sexual orientation

These forms of discrimination seem to be falling within the scope of art. 1 and 2
of the dratft.

9.3.3 Discrimination between same-sex partners and different-sex partners

It is unclear whether discrimination between unmarried different-sex partners
and unmarried same-sex partners in employment would be considered
unlawful.

There is no official recognition of same-sex partners in the Greek law. Yet,
discrimination of same-sex partners legally established in a country where such
partnerships are recognised could fall within the scope of art. 1 and 2 of the
draft.

9.34 Discrimination on grounds of a person’s association with
gay/lesbian/bisexual individuals, events or organisations

These forms of discrimination seem to be falling within the scope of art. 1 and 2
of the dratft.

9.3.5 Discrimination against groups, organisations, events or information
of/for/on lesbians, gays or bisexuals

If these groups etc. are legitimately related to the workplace, discrimination
against them would seem to fall within the scope of art. 1 and 2 of the draft.
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9.3.6 Discrimination on grounds of a person’s refusal to answer, or
answering inaccurately, a question about sexual orientation

This form of discrimination would have been unlawful even before the Directive.
Such personal information is con5|dered as ’'sensitive personal data’ under art.
2(b) of the Data Protection law.** The practical meaning of this is that it is
unlawful to ask such a question so a refusal to answer or an inaccurate answer
should have no consequences.

9.3.7 Discrimination on grounds of a person’s previous criminal record due
to a conviction for a homosexual offence without heterosexual
equivalent

Such information as a criminal record is conS|dered as 'sensitive personal data’
under art. 2(b) of the Data Protection law™ so it would be very difficult to be
known. Furthermore, the only 'homosexual’ offence without a heterosexual
equivalent would be art. 347 of the Penal Code mentioned in footnote 2 above
which by now has very limited use. Still, no such discrimination would be
justified after the implementation of the Directive.

9.3.8 Harassment

The concept of harassment at the workplace is still new for the Greek legal
order. There is no specific law to deal with harassment so victims usually seek
protection through an applicable provision of the Penal Code, usually indecent
exposure, sexual assault or something similar. The defendants invariably reply
by a libel suit and/or criminal charges. Even though harassment has been an
issue forwarded by the feminist movement for quite some time, the macho
representatives of labour unions do nothing to promote the urgent need for
legislation. The idea of ‘'mobbing’ as an illegitimate practice is almost entirely
unknown. Most people believe that minorities, whether political, religious,
sexual or other, are righteously 'mobbed’!

9.4 Exceptions to the prohibition of discrimination

9.4.1 Objectively justified indirect distinctions (art. 2(2)(b)(I) Directive)

The draft, in art. 9(1)(b), following the text of the Directive, states that '[sjuch a
provision, criterion or practice does not constitute an illegitimate indirect
discrimination when it is objectively justified by a legitimate aim and the means
of achieving that aim are appropriate and necessary’. And goes further by
adding: 'or when it regards persons with disability and measures taken in their
favour according to art. 10 of the present and art. 21(6) of the Constitution’.**

9.4.2 Measures necessary for public security, for the protections of rights
of others, etc. (art. 2(5) Directive))

The draft, in art. 9(2), following the text of the Directive, states that: 'the present
statute does not affect the measures necessary in a democratic society for

2 | aw 2472/1997.
3 Law 2472/1997.
4 positive action measures for disabled persons.
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public security, for the maintenance of public order and the prevention of
criminal offences, for the protection of health and the rights and freedoms of
others.’

9.4.3 Social security and similar payments (art. 3(3) Directive)

The exception allowed by the Directive [art. 3(3)], regarding payments made by
state schemes is also included in the Draft in art. 8(3).

9.4.4 Occupational requirements (art. 4(1) Directive)

Following the art. 4 of the Directive, the Draft, in art. 9 states that: 'a difference
in treatment based on a characteristic related to one of the grounds referred to
in art. 1 does not constitute discrimination where mutatis mutandis and by
reason of the nature of the particular professional activities or of the context in
which they are carried out, this ground is connected to a characteristic
constituting a genuine and determining occupational requirement.’

9.4.5 Loyalty to the organisation’s ethos based on religion or belief (art.
4(2) Directive)
Following the art. 4(2) of the Directive, the Draft, in art. 9(2) states that:
‘professional activities within churches and other public or private organisations
the ethos of which is based on religion or other beliefs of a person, the present
Presidential Decree does not affect legislation in as well as practices due to
which, a difference in treatment based on religious or other beliefs of a person,
does not constitute discrimination where, by reason of the nature of these
activities or the context in which they are carried out, these beliefs constitute a
genuine, legitimate and justified occupational requirement, having regard to the
mentioned ethos. The right of churches or other public or private organisations,
the ethos of which is based on religion or other beliefs, to require individuals
working for them to act in good faith and with loyalty to their ethos, acting in
conformity to the Constitution and the present or other laws, is not prejudiced.’

9.4.6 Positive action (art. 7(1) Directive)

Following art. 7(1) of the Directive, the Draft, in art. 12(1) titled 'Positive action
and special measures, states that: 'the adoption or maintenance of special
measures to prevent or compensate for disadvantages because of religious or
other beliefs, disability, age or sexual orientation does not constitute
discrimination.’

9.5 Remedies and enforcement

95.1 Basic structure of enforcement of employment law

According to the Constitution the law is enforced by the Courts® and no person
against his will shall be deprived of the judge assigned to one.*® As a matter of

“S Article 87.1 of the Constitution: *Justice shall be administered by courts composed of regular judges
who shall enjoy functional and personal independence’.
“% Article 8.1 of the Constitution.
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principle therefore, adjudication bodies other than Courts, may not be
established.

9.5.2 Specific and/or general enforcement bodies

In respect of employment issues, apart from the Courts, four Public
(administrative) Authorities play a considerable role in the law enforcement
environment.

The Labour Inspectorate’’ (a central monitoring service of the Ministry of
Employment) performs inspection and checks at workplaces to ensure the
proper implementation of legislation, with powers to seek criminal proceedings
or impose fines against employers. However, its resources are very limited and
its staff insufficient.

The Secretariat of Equality of the sexes,’® operating under the direct control of
the Prime Minister, deals with gender discrimination issues.

The Ombudsperson,49 which is an Independent Authority, operating under
Article 103 of the Constitution and Law 2477/1997. This recent service has
proved very efficient in dealing with public authorities and could be a valuable
tool in cases of discrimination.

The Independent Authority for the Protection of Personal Data (Apxn

lpooragiag Asdouévwy lNpoowtrikou Xapakrnpa) has considerable powers

regarding revision and implementation of the legal regulations concerning

groteggion of individuals against revealing or illegally processing personal
ata.

9.5.3 Civil, penal, administrative, advisory and/or conciliatory procedures
(art. 9(2) Directive)

The previous draft, in its art. 9(1) stated:

‘(@) Non compliance with the principle of equal treatment constitutes an offence
against one’s personality. The wronged party has the right to demand the
removal of the offence, its omission in the future, the restitution of any financial
damage and the compensation of any moral damage according to the relative
general and procedural provisions.'

The protection given through the above mentioned procedure may be thorough
but can be notoriously time consuming. It can take several years (and a
considerable amount of legal fees and expenses) to reach any definite result,
which will certainly discourage several victims from seeking protection. In my
opinion, the special procedure for labour litigation® should have been chosen in
this case.

This clause is totally absent in the draft of 6 November 2003, which in its art.
13(1) foresees only

4 Em6ewpnaon Epyagiag.

8 pauuareia loétnrag established by Law. 1558/85.
49 2uvnyopog tou lNoAirn.

% Article 19 of Law 2472/1997.

*! Articles 663-676 of Civil Procedure Code.
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’...when an offence occurs within the realm of an administrative action, the
wronged party mag seek protection according to art. 24-27 of the Administrative
Procedure Code.’ *

This procedure is faster and more effective but | would like to believe that the
administration will not violate the Directive often enough to require the
application of this protection.

'(2) The termination of the relationship in which the discrimination has occurred
does not prevent the above mentioned protection.’

This clause is in accordance with the requirement of the Directive.

954 Civil, penal and/or administrative sanctions (art. 17 Directive)

Following art. 17 of the Directive, the previous draft, in art. 12 titled 'Penal
Sanctions' set a penalty of up to one year’s imprisonment plus a fine (without
any indication of the sum) for any person acting as employer who refuses
employment or in any other way violates the principle of equal treatment in
violation of the Presidential Decree during the function, evolution or termination
of an employment relation.

However the draft of 6 November 2003 foresees only administrative sanctions
in art. 17 which cannot be considered dissuasive in accordance with art. 17 of
the Directive.

9.5.5 Natural and legal persons to whom sanctions may be applied

As discussed in 9.5.4 above, the Draft sets sanctions for employers only. In the
case of legal persons, their representatives will be liable for prosecution.

9.5.6 Awareness among law enforcers of sexual orientation issues

As explained in the introduction (9.1) the notion of sexual orientation is still a
new idea for the Greek legal order. It will require considerable time and effort till
one can claim that the awareness of sexual orientation issues among law
enforcers is of a satisfactory level.

9.5.7 Standing for interest groups (art. 9(2) Directive)

Following art. 9(2) of the Directive, the Draft, in art. 13(3) states: 'Legal persons
which include in their charters the protection of the principle of equal treatment
regardless of religious or other beliefs, disability, age or sexual orientation in the
domain of occupation and employment, may represent the wronged party
before any court or administrative authority provided a prior power of attorney
or a written consent with proof of signature is given.’ It remains unclear whether
the protection of the principle of equal treatment must be expressly included in
the above mentioned Charters or may be deduced from other aims. Interest
groups should also have the right to initiate a legal procedure, even without the
written consent of the wronged party, which the draft fails to provide. In order to
achieve this, further amendments of the Code of Civil Procedure, the Code of
Administrative Procedure, and the Presidential decree 18/1989 of the Council
of State, are in order.

%2 | aw 2690/1999.
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9.5.8 Burden of proof of discrimination (art. 10 Directive)

Following art. 10 of the Directive, the Draft in art. 14 states: 1. When wronged
parties claim that the principle of equal treatment has not been applied to them
and prove before a court or a competent administrative authority facts from
which it may be presumed that there has been a direct or indirect
discrimination, it shall be for the respondent to prove that there has been no
breach of the principle. i. The regulation of the previous paragraph does not
apply to criminal procedure. ii The regulation of par. 1 of the present [article]
applies also in the case of par. 2 of the previous article®®

In this very |mportant matter the implementation of the Directive is insufficient
as the Draft requires wronged partles to prove facts where the Directive
requires them to establish them.>

In addition to this, | consider it my duty to refer to a similar recent case of
incorrect transposition, highlighted by the Council of the State, Greece’s
Supreme administrative court, when judging the implementation of Dlrectlve
1997/80/EC on the burden of proof in cases of sex discrimination.” In that case
the court had ruled that the proposed Bill did not implement the Directive
correctly but merely repeated the text of the Directive which would not be
sufficient for the transposition in the Greek legal order. The court went on to cite
which provisions had to be stated in detail and which phrases were ambiguous
and how the court believed they should be remedied. Nevertheless,
Presidential Decree 105/2003, which implemented Directive 1997/80/EC,
merely reproduced the text of the Directive disregarding the Council of the
State’s suggestions. Since Directive 2000/78/EC will be implemented in the
same way as Directive 1997/80, the same criticism could be extended to the
draft Presidential Decree.

9.5.9 Burden of proof of sexual orientation

9.5.10 Victimisation (art. 11 Directive)

Art. 15 of the Dratft, titled 'Protection against counter measures’ states that: 'the
protection provided by art. 13 includes dismissal or other adverse treatment
against a person when manifested as a counter measure to a complaint or
request for legal protection aimed at enforcing compliance with the principle of
equal treatment.’ It remains to be seen to what extent the courts will apply the
protection established by this article, whether that is they will restrict it to the
direct 'victims’ of a discriminatory act or will extend it to other persons (for
instance witnesses).

On the ability of legal persons to represent wronged parties.

* The Greek text of the Directive uses the verb mpoodyw (adduce, bring forward) which is certainly
different from ‘prove’.
°° Minutes 348/2002, Journal of Labour Law, 2002, 1131.
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9.6 Reform of existing discriminatory laws and provisions

9.6.1 Abolition of discriminatory laws (art. 16(a) Directive)

Since 'sexual orientation’ has not been mentioned in Greek law before, there
are no directly discriminatory laws to talk about in the Labour law field. In
compliance with art. 16 of Directive 2000/78/EC the draft implementation bill
foresaw the abolishment of any law, regulation and administrative provision
contrary to the principle of equal treatment and declared null and void any
similar provision in contracts or collective agreements, internal rules of any
businesses, charters of profit or non profit organisations, independent
professional and labour unions of workers and employers.

9.6.2 Abolition of discriminatory administrative provisions (art. 16(a)
Directive)

See para. 9.6.1.

9.6.3 Measures to ensure amendment or nullity of discriminatory
provisions included in contracts, collective agreements, internal rules
of undertakings, rules governing the independent occupations and
professions, and rules governing workers’ and employers’
organisations (art. 16(b) Directive)

In article 26(2), the draft foresees that rules contrary to the principle of equal
treatment as it is defined in the present Statute, are abolished and
administrative provisions are nullified.

9.6.4 Discriminatory laws and provisions still in force

This is an ongoing process so one can only hope that the infamous art. 347 of
the Penal Code will soon be reformed as well (see supra footnote 2). Several
politicians, civil rights and glbt activists and anti-discrimination bodies have
been fighting for the abolition of this article for years.

9.7 Concluding remarks

The implementation of Directive 2000/78 is currently under revision by the
Ministry of Employment and Social Solidarity.

The major shortcomings of the previous two drafts were related to:

» the reversal of the burden of proof (par. 9.5.8);

» the civil procedure selected as a means of protection (par. 9.5.3);
» the terminology used for 'sexual orientation’ (par. 9.2.2);

» the absence of really 'dissuasive’ sanctions for any infringement of the
principle of equal treatment.

Minor shortcomings were:
» the little or no contact with related NGOs during the law making procedure;

» the limited role of NGOs in judicial proceedings.
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