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Chapter Six

Autonomous Weapon Systems and I nternational Human Rights Law

| ntroduction

In the preceding chapter, | demonstrated that quammed conflict, autonomous
weapons potentially have the capacity to complyhwite rules governing the conduct of
hostilities. Nevertheless, humans should contitmumake decisions in situations involving
complex and (often) conflicting values. Anythilggs would result in violations of human

dignity, which is the foundation and guide of allernational law.

In this chapter, | explain that international hummeghts law is most relevant to the use
of autonomous weapon systems in two sets of cirtames: 1) in law enforcement/anti-
terrorist situations where state authorities uiealdorce, and 2) during armed conflict, where
international human rights law applies concurremtiiyh international human rights law.
Three international human rights are most germarthis discussion: 1) the right to life, 2)
the right to freedom of thought and 3) the rightredom of expression. Underlying all three

rights is the value of human dignity.

As autonomous technology advances, autonomousonsapay have the capacity to
fulfill the requirements of international human hig law. However, consistent with my
arguments in chapter five concerning internatidnahanitarian law, | demonstrate that the
regular use of autonomous weapons in law enforcesigrations requiring the assessment
of, complex values violates human dignity and tlgats to freedom of thought and freedom

of expression.

This chapter begins with a brief review of the sesrof international human rights

law. It continues with a general discussion of stepe of the rights to life, freedom of



thought and freedom of expression in internatidnahan rights law. | describe the capacity
of autonomous weapons to protect these human rayiriag law enforcement/anti-terrorist
operations. Subsequently, | review the interplageen international humanitarian law and
international human rights law during armed comnflied explain when the use of autonomous
weapons during law enforcement/anti-terrorist opena and/or armed conflict can comport
with the principle of human dignity. Finally, | colude that a co-active design of
autonomous weapon systems provides the strongesttapity for this new technology to

fulfill the objectives of international human rightaw.
. The Sour ces of International Human Rights Law

Unlike international humanitarian law, which stsve find a balance between the
imperatives of military necessity (i.e. the use&violence) and the value of humanity, thesic
assumptiorof human rights law is the universal principlehoiman dignity* Logically, then,
this ubiquitous, bedrock principle must inform alterpretations of human rights I&w.
Dignity is a source, as well as a product, of fundatal human rights because ‘[hjJuman
rights flow from, and are necessary for, the redtamm of human dignity®> Thus, in the
context of international human rights law, violaisoof the value of human dignity take on a

nearly primordial significancé.

! Benvenisti, ‘Human Dignity in Combat: The Duty 8pare Enemy Civilians,’ nte 12. Sekisayn Abu
Zubaydah v. Polandpara. 532, citingPretty v. the United KingdomJudgment, ECtHR, Application No.
2346/02, 29 July 2002, paras. 61 and 65.

2 The preambles to the ICCPR and the ICESCR, fomele explain that the rights contained thereirritde
from the inherent dignity of the human person.’eTAmerican Convention on Human Rights recognizasttie
essential rights of persons “are based upon at#ribof the human personality’ whilst the ICESCRuiesgp that
the right to education ‘shall be directed to thi dievelopment of the human personality and thessesf its
dignity, ...." Preamble, ACHR and Art. 13, ICESCH, ecember 1966.

% B Beyer, ‘Economic Rights: Past, Present, andritin T Cushman, (ediandbook of Human RightéNew
York: Routledge, 2012), p. 297. See P Carrozanibln Dignity,” in Dinah Shelton (ed.Jhe Oxford Handbook
of International Human Rights Lag®xford University Press, 2013), pp. 2 and 5 (olisg that human dignity
serves as a foundation for generic claims of hunghts as well as a normative principle for theeiptretation
and application of specific rights).

*‘Man ... can lose all so-called Rights of Man withéasing his essential quality as man, his humamity.” H
Arendt, The Origins of TotalitarianisniNew York: Harvest Books, 1976), p. 297.
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Writing in the seventeenth century, British pobfiphilosopher John Locke observed
that human beings cannot alienate their fundameiggads which, for Locke, emanated from
natural law> Any early (but limited) Western expression ofgleights can be found in the
Bill of Rights of 1689, which provided members bé&tEnglish Parliament with certain rights
and protections against abuses of power by theiersign® One hundred years later, the
National Assembly of France attempted to codify dnsolemn declaration the natural,
unalienable, and sacred rights of man, "....Moreover, beginning in 1791 and continuing
into the twentieth century, a number of these aghere adopted and/or extended in the Bill

of Rights attached to the Constitution of the Unhi&tates.

The genesis of the ‘detailed tapestrgf modern international human rights law lies in
the United Nations Charter of 1945 (‘UN Chartéf).In the Preamble, state parties ‘reaffirm
faith in fundamental human rights, in the dignitydavorth of the human person, in the equal

1

rights of men and women and of nations large andllsm..”** Moreover, one of the

purposes of the United Nations is to promote antberage respect for human rights and

® ‘Concerning the True Original Extent and End ofiCGovernment'in Two Treatises of Governmemiaras.
22, 87 and 135, available online at http://socsesnsci.mcmaster.ca/econ/ugecm/3lI3/locke/governmpdht

® An Act Declaring the Rights and Liberties of théjsat and Settling the Succession of the Croawilable
online at http://avalon.law.yale.edu/17th_centungland.asp.

Declaration of the Rights of Man - 1789 available online at
http://avalon.law.yale.edu/18th century/rightsgi.asThis Declaration also emphasized the importasfcthe
rule of law. Art. 16. More than 18 hundred yeprsviously, in his oration in defence of Titus AnsiMilo
(referred to in Chapter five on International Hurbatan Law and Autonomous Weapon Systems), Cicero
argued in favour of the existence of law ‘not venitf but born with us, ... imbibed from nature herself’ Part
v, para. 2,
<http://www.uah.edu/student_life/organizations/S&kis/latin/classical/cicero/promilonele.html#cfourl am
grateful to Frenkchris Sinay for this point.

8 <https://www.law.cornell.edu/constitution/overview Jean-Jacques Rousseau also advocated for the
importance of ‘natural rights,” at least for mefhe Social Contract (or Principles of Political Rigy (1762),
Translated by G Cole, p. 22h#tp://www.ucc.ie/archive/hdsp/Rousseau_contrataégelf>. The concept of
‘natural rights’ was rejected and famously mockgdJeremy Bentham who called the notion ‘nonsense on
stilts.” Anarchical Fallacies: Being an Examination of thedharation of Rights Issued During the French
Revolution (1843), Art. Il, pp. 4 — 5, kttp://english.duke.edu/uploads/media_items/benthaarchical-
fallacies.original.pdf. Bentham argued that all ‘rights’ originate frésmvs made by governmenttid.

° H Duffy, The ‘War on Terror’ and the Framework of Internatal Law, 2" ed. (Cambridge University Press,
2015), p. 466.

19°C Chinkin, ‘Sources,’ in Daniel Moeckli, et. abds.)International Human Rights La@Oxford University
Press, 2010), p. 105.

1 Signed in San Francisco, 26 June 1945,




fundamental freedoms without distinction as to rasex, language or religidh.
Concurrently, however, Article 7 constrains intemo@al intervention to protect human rights
as it reaffirms the sovereign power of states tr@sk matters arising within their domestic

jurisdiction.

Following the adoption of the UN Charter, a larged acomprehensive body of
international and regional human rights conventig¢asd corresponding monitoring and
judicial mechanisms) were produced. The UniveBatlaration of Human Rights (the
‘Universal Declaration’) was ratified on 10 Decemli®48. The Universal Declaration was
drafted as a non-binding, aspirational document and the arguable developroénits
provisions into customary international law will béscussed below. The United Nations
General Assembly adopted the Convention on thedaten and Punishment of the Crime of
Genocide (‘the Genocide Convention’) just one defoke the ratification of the Universal
Declaration. The contracting parties to the Ge®cConvention accepted the duty to
undertake to prevent and punish the crime of Geleddi

States enacted a number of international and rabiboman rights treaties and
conventions during the last half of the twentietintary; the two most prominent are the
International Covenant on Civil and Political Righ¢ICCPR’)"®> and the International
Covenant on Economic, Social and Cultural Right€ESCR")!® These two covenants,
together with the Universal Declaration, are refdro as the ‘International Bill of Right¥’

In addition to their substantive provisions expmegsnternational human rights norms, the

12 Art. 1 (3). Art. 1 (2) affirms the principle @fqual rights and self-determination of peoplest. A8 (1) (b)
charges the General Assembly with ‘assisting inrtadization of human rights and fundamental freesidor
all ...’

13 M Ishay, The History of Human Rights: From Ancient Timeth®Globalisation ErgBerkeley: University of
California Press, 2004), p. 223.

4 No. 1021, Adopted by the General Assembly of thétddl Nations on 9 December 1948.

15 Adopted by the United Nations General AssemblylénDecember 1966, entered into force on 23 March
1976.

16 Adopted by the United Nations General AssemblyléDecember 1966, entered into force on 3 January
1976.

" Chinkin, ‘Sources,’ p. 106.



ICCPR, ICESCR and other ‘core’ international hunmigyts treatie¥ establish monitoring
bodies (or ‘treaty bodies’) that review state pactympliance with their obligations and
provide guidance or (‘General Comments’) on theireatind scope of these duti@sThese
treaty bodies may also conduct inquiries into vi@linded reports and complaints of serious
violations of the relevant convention by a stateyp®

Moreover, a number of human rights rules expregséigese conventions, such as the
prohibitions of slavery, torture and genocide, h&veen described as part jos cogens®
Indeed, Professor Bianchi observes that therenfialmost intrinsic relationship betwegrs
cogensand human rights2

Furthermore, several regional human rights conwesti — and the human rights
judicial systems they created — have led to thesldgwnent of a large body of international
human rights jurisprudenéd. Indeed, in1994 two commentators concluded that the

European Convention on Human Rights’ ‘achievembatse been quite staggering, the case-

18 Markus Schmidt opines that the ‘core’ United Nasidhuman rights treaties are: the ICCPR and th&STFE
(as well as their Optional Protocols), and the rimitional Conventional on the Elimination of Racial
Discrimination (‘ICERD’), the Convention Against itare and Other Forms of Cruel, Inhuman and Degadi
Treatment (‘'UNCAT’), the Convention on the Elimiat of All Forms of Discrimination Against Women
(‘CEDAW’) (as well as its Optional Protocol), theo@sention on the Rights of the Child (‘\CRC’) (aslvaes its
Optional Protocols), the International Convention the Rights of Migrant Workers and Their Families
(‘ICRMW), the Convention on the Rights of Persowith Disabilities (‘CRPD’) (as well as its Optional
Protocol), and the International Convention for Bretection of All Persons from Enforced Disappaaes. M
Schmidt, ‘United Nations,’ in Moeckli, Internationduman Rights Lawp. 405. One might add to this list, inter
alia, the 1951 Convention Relating to the StatusRefugees and the International Convention on the
Suppression and Punishment of the Crime of ‘Apédthe

Y bid, pp. 404 - 409.

2 |bid, pp. 409 — 415.

2L Chinkin, ‘Sources,’ p. 113. The International L&smmission also includes the prohibitions of agsien,
racial discrimination and crime against humanifglations of the duty to respect the right of stdfermination
as well as violations of basic rules of internasibhumanitarian law as constituting peremptory rornDraft
Articles on Responsibility of States for Internatily Wrongful Acts, with Commentari€001), Commentaries
to Arts. 26 and 40, <http://legal.un.org/ilc/tekistruments/english/commentaries/9_6_2001.pdf>.

22 A Bianchi, ‘Human Rights and the Magic of Jus Qugiein 19European Journal of International La(2008)

3, 491, 495.

% See the European Convention for the Protectiaduwshan Rights and Fundamental Freedoms (‘ECHR)’, and
its fourteen additional Protocols; the American @mtion on Human Rights (‘ACHR’), available onlie
‘Pact of San Jose, Costa Rica; African Charter améh and Peoples’ Rights.

24 Chinkin, ‘Sources pp. 460 — 473; D Harris et..dlaw of the European Convention on Human Ri¢Btsford
University Press, 2014); H Steiner & P Alstdmfernational Human Rights in Contex?" ed. (Oxford
University Press, 2000), pp. 787 — 937.



law of the European Commission and Court of Humagh®R exerting an ever deeper
influence on the laws and social realities of thetSparties®

Determinations of the customary status of inteaomati human rights obligations are
complex given the frequent disparity between sttpressions of their human rights
obligations and the common occurrence of gross humgats violations around the world; in
other words, the dichotomy between opinio juris atate practic® Professor Chinkin
notes, for example, that ‘many commentators’ beli¢hvat the contents of the Universal
Declaration of Human Rights have become customam?i Simma and Alston, however,
strongly rejected this view, arguing that it is imspible to elevate the Universal Declaration
and other documents to the status of customarynatienal law ‘in a world where it is still
customary for a depressingly large number of statésample upon the human rights of their

nationals.?®

In addition, the development of international hunmgyhts law may occur over time
through forms and expressions of ‘soft l&W.’ Examples would include the work of the
‘treaty bodies’ mentioned above and other humahtsignechanism®, as well as the vast

body of United Nations General Assembly and Seg@iuncil Resolutions that pronounce

» A Drzemczewski & M Ladewig, ‘Principle Charactetiss of the New ECHR Control Mechanism, as
Established by Protocol No. 11,” Human Rights Law Journ&l (1994), 82.

% B Simma & P Alston, ‘The Sources of Human Righasv: Custom, Jus Cogens, and General Principlés,’ 1
Australia Yearbook of International La82 (1988-1989), 88 — 100. The formation of custoninternational

law will be addressed in Chapter 8, ‘Autonomous PéeaSystems and the Responsibility of States amasAr
Manufacturers.’

27 Chinkin, ‘Sources,” p. 120. M A Glendo#, World Made New: Eleanor Roosevelt and the Unalers
Declaration of Human RightdNew York: Random House, 2001), p. 178.

% Simma & Alston, ‘The Sources of Human Rights L&ustom, Jus Cogens, and General Principles, @€.
the concurring opinion of U.S. Supreme Court JesBeceyer inKiobel v. Royal Dutch Petroleum Cet. al.
where Breyer argued that acts of torture (prohibhiteter alia, by article 5 of the Universal Declaration) and
genocide violate customary international law. ®68. __ (2013), p. 5. The Kiobel decision toalestrictive
view of the ability of victims of violations of ct@mary international law occurring outside theitery of the
United States to seek damages in U.S. courtsicduRbberts, pp. 1 — 14.

29 Chinkin, ‘Sources,’ pp. 119 — 122

% For example, General Comment 31 of the ICCPR’s &tumights Committee addressed ‘The Nature of the
General Legal Obligation Imposed on States Pattiethe Covenant.” U.N. Doc. CCPR/C/21/Rev.1/Add.13
(2004), <https://wwwl.umn.edu/humanrts/gencomm/im@o.htmi>.
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on human rights issuéS, reports of United Nations Special Rapporteurs &mkcial
Experts®? the Universal Periodic Review process conductedheyUnited Nations Human

Rights Councif® reports by international Commissions of Inqtifrgnd more.

Finally, whilst obviously the development of thexde body of international human
rights law and its associated structures and eafoent mechanisms creates enormous
potential for furthering the rule of law, primargsponsibility for its implementation lies with

national governments and coufts.
[I1.  TheRightsto Life, Freedom of Thought and Freedom of Expression
A. The Right to Life

According to the ICCPR, ‘[e]very human being has thherent right to life. This
right shall be protected by law. No one shall beitearily deprived of his life3*® The
European Convention for the Protection of HumanhBigand Fundamental Freedoms
(‘ECHR’), the American Convention on Human Righ3GHR’) and the African Charter on

Human and Peoples’ Rights (‘ACHPR’) also prohibit &rbitrary deprivation of lif&"

31 Henkin,How Nations Behave: Law and Foreign Poli@®yew York, Frederick A. Praeger, 1968), p. 27.r Fo
example, in December 2015, the General Assemblgeghs Resolution condemning violence against and
intimidation of human rights defenders. ‘Generak@mbly Adopts 64 Third Committee Texts Coverirgy¢s
Including Migrants, Children’s Rights, Human Rightdefenders.’ 17 December 2015,
<http://www.un.org/press/en/2015/gal1745.doczhtnin October 2013, the Security Council issusdséventh
resolution addressing the empowerment of womengatg] gender equality and the effects of violeagainst
women in conflict and post-conflict situations. B8HR122 (2013),
<http://www.un.org/en/ga/search/view_doc.asp?sysBMRES/2122(2013)>.

%2 For example, on 9 April 2013, Professor Christogkyns, United Nations Special Rapporteur on
Extrajudicial, Summary or Arbitrary Executions,ussl a report entitled ‘Lethal Autonomous Weapord e
Protection of Life,’ <A/HRC/23/47, https://documerdds-
ny.un.org/doc/UNDOC/GEN/G13/127/76/PDF/G13127762@fienElement>.

%3 Described in detail at <http://www.ohchr.org/EN/B&lies/UPR/Pages/UPRMain.aspx>.

34 See for example, the comprehensive ‘Report obiiled Findings of the Commission of Inquiry onrhian
Rights in the Democratic People’s Republic of KgrédHRC/25/CRP.1, 7 February 2014.

% Duffy, The ‘War on Terror' and the Framework oftémational Law, p. 466; U.N. Security Council
Resolution 2122 (2033p. 2. For example, theorture Victim Protection Act of 199fives victims of torture or
extrajudicial execution perpetrated by foreign owdils the right to sue those foreign individualsdamages in
U.S. federal courts. H.R.2092h#p://thomas.loc.gov/cgi-bin/query/z?¢102:H.R.2EIMR>.

** Art. 6.1, ICCPR.

37 Article 2, ECHR; Article 4 (1), American Convention Human Rights “Pact of San Jose, Costa Rica,”
Article 4, African Charter on Human and PeoplegjiRs.
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The right to life is a condition precedent for rsafion of other rights and when
disrespected, ‘all the other rights lack meanifig.Thus, Professor Benvenisti refers to the
norm that every human being has the inherent rigHtfe as the premisethat permeates
human rights law® States, therefore, must take ‘all appropriate suess’ to ensure the
creation of conditions required to avoid violatioos inalienable human righf§. In the
context of the right to lifethese steps include all necessary measures, notmptevent and
punish deprivation of life as a consequence of icrd@acts, in general, but also to prevent
arbitrary executions by its own security agéhtsThis positive, proactive obligation applies
to legislators and all state institutions, in parar those who must protect security, i.e. its
police and armed forcé$.

At the same time, circumstances may compel canstreon the right to life,
particularly when the cost to other rights is taghh Thus, international human rights law
permits states or their agendstake lifevia the use of force which is no more than absbjut

necessary:

(a) in defence of any person from unlawful violence

(b) in order to effect a lawful arrest or to prevtre escape of a person lawfully
detained;

(c) in action lawfully taken for the purpose of tjimg a riot or insurrectiori®

% Case of Myrna Mack Chang v. Guatemaladgment, InterAmerican Court of Human Rightstét-Am. Ct.
H.R."), November 25, 2004, para. 152.

39 E Benvenisti, ‘Human Dignity in Combat: The Duty$pare Enemy Civilians,” 38rael Law Review2
(2006), 83 (emphasis in original).

“0Velasquez Rodriguez v. Hondurdsdgment, Inter-Am. Ct. H.R, 29 July 1998, pa@8; Myrna Mack Chang
v. Guatemala, paras. 152 and 153.

* Juan Humberto Sanchez v. Hondyrasdgment, Inter-Am. Ct. H.R. (2003), para. 110.

“2 |bid; The Massacres of El Mozote and Nearby Placesl SalvadorJudgment, Inter-Am. Ct. H.R. October
25, 2012, para. 146. According to article 1 of 88€HR, ‘[tihe High Contracting Parties shall sectoe
everyone within their jurisdiction the rights anckeddoms defined in Section | of this Convention.The
American Convention on Human Rights and the AfriCrarter on Human and Peoples’ Rights contain amil
provisions. Article 1, African Charter on HumandaReoples’ Rights (‘ACHPR’); Article 2, American
Convention on Human Rights. The latter two insteats require state parties to undertake to adogt su
‘legislative or other measures’ to give effecthie tights contained therein.

“3 Art. 2, European Convention for the Protectiotafman Rights and Fundamental Freedoms.
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Thus, in certain circumstances, the use of letloatef by state security forces in
peacetime may be justifiabfé. However, due to the fundamental nature of thhktrio life,
the scope of circumstances where its deprivatiojussified is construed narrowfyy. For
example, when state agents use lethal force wétaiim of protecting persons from unlawful
violence, deadly force must be ‘absolutely necgs&ato achieve one of the three purposes
listed above. In other words, the force used musst ' strictly proportionate’ to the
achievement of the permitted aifffs.In the context of human rights law (in contrasthw
international humanitarian law), ‘necessity’ me#ma force must only be used as a last resort
and, in such circumstances, states should usedaays approacH.

Consequently, during law enforcement and antbtest operations, government
authorities must plan and control activities secasiinimise, as much as possible, recourse to
lethal force?®  Police may not use lethal force, for examplggiast a fleeing burglar who
poses no immediate danger, although the burgldresidape, because the preservation of
property rights does not justify the intentionakitay of life.>® Force should only be used
against a person if that person poses an immimeeat of violence ‘—normally implying a

matter of seconds or even split-seconds.’

4 Akpinar and Altun v. TurkeyJudgment, European Court of Human Rights (‘EC)HRpplication no.
56760/00, 27 February 2007, para. 50.

5 Case of Putintseva v. Russizudgment, ECtHR, First Section, application n®4%®8/04, 10 August 2012,
para, 42.

% McCann and Others v. the United KingdodadgmentECtHR, Application No. 18984/91, 27 September
1995, para. 213. IMcCann U.K. soldiers shot dead three members of tha Republican Army on a street in
Gibraltar. The soldiers feared that the IRA mersbearried a remote control device for the purpoke o
exploding a car bomb. A majority of the ECtHR hthdt the U.K. was in breach of Article 2 because dtate
could have planned and performed the operationowtthkilling the suspects.

47*A balance must be achieved between the aim pdrand the means employed to achievedase of Isayeva
v RussiaJudgment, ECtHR, Application No. 57950/00, patZ® and 181, 24 February 2005.

“8 C Heyns, United Nations Special Rapporteur for&utlicial Executions, presentation to Annual Megtof
State Parties to Convention on Certain ConventioWdeapons, 13 - 16 May 2014, p. 5,
<http://www.unog.ch/80256EDD006B8954/(httpAssetED79530E4FFDDBC1257CF3003FFE4D/$file/Hey
ns_LAWS_otherlegal_2014.pdf>.

9 McCann and Others v. the United Kingdgrara. 194.

0 Heyns, presentation to Annual Meeting of Statdi®ato Convention on Certain Conventional Weap8s;
16 May 2014, p. 6.

*Llbid, p. 6. The hostile intent of the target ofteaysl a decisive role in the application of humamtsgaw.
The target’s intention in the context of internaib humanitarian law, however, is irrelevant sitloe focus is
on status or conductbid.



Accordingly, authorities should minimize teetgreatest extent possible recourse to lethal
force in circumstances of arrest and detentfon.For example, where it is known that a
person escaping from lawful detention poses naathelife or limb and is not suspected of
having committed a violent offence, recourse todteforce does not meet the ‘absolutely
necessary’ standard.

Moreover, protection of the right to life requirstates to ensure that their agents do
not perform unregulated and arbitrary actions imvg the use of lethal forcd. Thus,
governments must create a framework of rules afehysards to guard against the arbitrary
exercise of forc&® This framework should include modern and effectaws regulating the
use of weapons by state agents in peacefirms,well as systems for planning and controlling
law enforcement and anti-terrorist operations stoaminimise, as much as possible, resort to
lethal force®” In circumstances where the risk to innocentsésg the primary aim of such
operations should be to protect lives from unlawfolence>®

Finally, the obligation to protect the right téelimplicitly requires an effective form

of official investigation when citizens die as ault of the use of force by state agetits.

>2 Putintseva v. Russia, para. 71. Aatintseva the commandant of the detention facility entrdstare of the
prisoner to a subordinate who, shortly before shgathe deceased, previously had a physical aliercavith

him. The ECtHR held that the Russian authoritaled to minimise possible recourse to lethal faand risk to
the life of the deceased.

%3 |bid, para. 69.

¥ Case of Makaratzis v. Greeciudgment, ECHR, App. 50385/99, 20 December 208¢. 58.

5 In Makaratzis the ECtHR concluded that Greece’s laws concertiteguse of firearms by police were
‘obsolete and incomplete in a modern democratitespt Thus, the ‘chaotic’ shooting of the decahsehile
the police effected his arrest constituted a viotabf his right to life. Ibid, at paras. 58 and 70.

*%|bid, at para. 70.

*"McCann and Others v. the United Kingdom, para. 193.

%8 |sayeva v Russjaara. 191

%9 Juan Humberto Sanchez v. Honduras, para. 112.
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B. The Rights to Freedom of Thought and Freedom ofesspn

Throughout history and today, human societies oftgmess the freedom of thought,
in particular new idea®. Nevertheless, intellectuals have advocated ttpoitance of this
right for millennia. Socrates, for example, whaad for impiety and corruption of the youth
of Greece, argued to the Athenians serving asuhigg that the greatest good of humankind is
to discuss excellence, i.e. the improvement ofriilnman conditiot” In 1644, John Milton
argued that a restriction on the expression ofsds@sikes at that ethereal and fifth essence,

the breath of reason itsefland] slays an immortality rather than a lif8.’

The exercise of freedom of thought ‘is an axiomhafman progres$® This right
refers to the freedom of individuals to have indefent thoughts, ideas and beli&¥s.Thus,
it is ‘largely exercised inside an individual's heand mind:®*® a ‘far-reaching and profound’
right that ‘encompasses freedom of thought on altens.®® The rights to freedom of thought
and freedom to form and hold opinions are reffteshd both rights cannot be subject to
derogation, even in times of emergefity. The imposition of an ‘official ideology,’ for
example, cannot impair the freedom of persons wéject and/or oppose the official

ideology®®

€9 J Bury,A History of Freedom of Thougt®913) (London: Thornton Butterworth Ltd. 1932) 8o

®  Plato, Apology of Socrates (around 399 B.C.), J Redfield, trans. p. 31,
http://www.philosophy.uncc.edu/mleldrid/intro/apudf.

2«Areopagitica: A Speech of Mr. John Milton for théerty of Unlicensed Printing to the Parliameft o
England’ (Cambridge at the University Press, 19p8Y,, http://files.libertyfund.org/files/103/1224 Bk.pdf

83 J Bury, A History of Freedom of Thouglt 250.

% K Boyle, ‘Thought, Expression, Association, andsésbly,” in Moeckli, International Human Rights Lagv
261.

® Harris, Law of the European Convention on HumaghR, p. 594 (citing D GomierShort Guide to the
European Convention on Human Righ@euncil of Europe Press, 1991, p. 69).

® Human Rights Committee, General Comment 22, Auticl8 (Forty-eighth session, 1993),
<https://www1.umn.edu/humanrts/gencomm/hrcom22.htm>

®” Human Rights Committee, General Comment NoA84cle 19: Freedoms of Opinion and Expressia62'
Session, CCPR/C/GC/34, 12 September 2011, para. 5.

% Arts. 4 and 18, ICCPR; Art. 9, ECHR.

% General Comment 22, para. 10. A contemporary pl@mf the effective use of state ideology to festr
freedom of thought is North Korea. ‘The peopletlid DPRK are taught from young [sic] to revere kim
family and to internalize the state ideology asrtben thoughts and conscience.’ ... The DPRK operateall-
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The freedoms of expression and the right to thouayet intrinsically linked as
expression and the dissemination of ideas is drdofathe advancement of knowledffe.
Freedom of expression subsumes the right to engageen discussion of difficult problems
in order to, inter alia, express opinions on pdssilutions”? It also includes freedom to
seek, receive and impart information and ideasllokiads, regardless of frontiers, in any
media’® This last element is crucial for the existencéhefright, which ‘includes the right to
hear other views and to exchange ideas and infamatith others.*®> Thus, the right to
freedom of expression is an essential foundatioa democratic society, ‘one of the basic

conditions for its progress and for the developnudmvery man.™

The rights to freedom of thought and freedom ofregpion are mutually reinforcing
and enshrined in several international human rightenants® The guarantee of each right
is necessary for the enjoyment of the other aneaddfor the exercise of many human
rights/® ‘Thus, freedom of expression is necessary ifdoee of thought is to be exercised.
In turn freedom of expression has little meaninghaut the individual having freedom to

think.'”’

encompassing indoctrination machine which takes freon childhood to propagate an official persotyatiult
and to manufacture absolute obedience to the Sépterader $uryong, effectively to the exclusion of any
independent thought from the official ideology astdte propaganda.’ ‘Report of the Detailed Findingthe
Commission of Inquiry on Human Rights in the Denaticr Republic of Korea,’ paras. 196 and 260.

0 Areopagitica: A Speech of Mr. John Milton, p. 6To advance knowledge and to correct errors, urictsd
freedom of discussion is required.” Bury, A Histof Freedom of Thoughp. 239.

" Case of Ceylan v. Turkejudgment, ECtHR, no. 23556/94, 8 July 1999, [&ita.

2 Art. 19, ICCPR.

3 Boyle, ‘Thought, Expression, Association, andexably,’ p. 267.

" Case of Handyside v. the United Kingdalndgment, ECtHR, application no. 5493/72, 7 Démmmi976,
para. 49. Se®ekvényi v. HungaryJudgment, ECtHR no. 25390/94, 20 May 1000, péfa(holding that
freedom of expression is a basic condition for feedividual's self-fulfillment’).

'S Boyle, ‘Thought, Expression, Association, and Asbly,’ p. 277. Also see articles 8 and 9 of theHRR
(protecting the freedom of conscience, the rightetzeive information and the right to express aisdaininate
his opinions within the law). The ICCPR protedte tight to both the freedom of thought (article &8d
freedom of expression (article 19). Articles 9 dfidof the ECHR do the same.

®‘Freedom of Opinion and Expression: Mandate of$pecial Rapporteur on the Promotion and Proteatfon
the Right to Freedom of Opinion and Expression, HEaiRights Council, A/HRC/25/L.2/Rev.1, 24 March 201
< http://daccess-dds-ny.un.org/doc/UNDOC/LTD/G14&/42/PDF/G1412341.pdf?OpenElement>.

" Boyle, ‘Thought, Expression, Association, and Assemipp. 257 — 258.
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Law, like the state, cannot control the totalityhoiman relation§® For example, law
regulates the external conduct of persthi; does not control their thought processes.
Consequently, under international human rights Eates do not have the authority to restrict
the right to freedom of thought under any circumsés>" States can constrain the right to
freedom of expression, however, but only in vemiteéd circumstances such as during
periods of ‘public emergency which threatens tfie dif the nation® or, in the interests of
national security, territorial integrity or publgafety, when the restrictions are prescribed by
law and are necessary in a democratic soffetyhen these conditions are present, the
interests of the society as a whole override thhtsi of the individuaf® The interference
with the right, however, must be proportionatete tegitimate aim. Thus, consistent with
the concept of human dignity, only the minimum niesibn of the right which secures the

objective is permissible.

IV. TheUseof Autonomous Weapon Systems and the Protection of the Rights
to Life, Freedom of Thought and Freedom of Expression

A. Autonomous Weapon Systems and the Protection &figie to Life

The jurisprudence of regional human rights cowgtpuires states to plan and control
law enforcement and anti-terrorist activities ‘Sota minimise, to the greatest extent possible,
recourse to lethal forc” To achieve that objective, authorities must tallefeasible
precautions in the choice of means and methodseofirity operation&® ‘[Tlhe more

predictable a hazard, the greater the obligationptotect against i£® Thus, if the

8 H LauterpachtThe Function of Law in the International Commur{®xford: Clarendon Press, 1933), p. 390.
79 1hi
Ibid.
% Articles 4, 5 and 18, ICCPR; Articles 9 and 15h& ECHR.
8 Article 4, ICCPR.
8 Article 10, ECHR.
8 B Rainey, et. al.The European Convention on Human Rigl®8 ed.) (Oxford University Press, 2014), p.
309.
8 McCann and Others v. the United Kingdom, para. 194
% Finogenov and Others v. Russiaidgment, ECtHR, Application No. 18299/03, 20 &aber 2011, paras. 208
and 209.
% |bid, para. 243.
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deployment of an autonomous weapon system — everwtth lethal capabilities - feasibly
can minimise the necessity of lethal force, inteomal human rights law should require the

use of the weapon.

However, as discussed above in section A, intevnatihuman rights law provides
that during peacetime, states may use lethal fordg in three complex and value-laden
situations: 1) to defend persons from unlawful erae; 2) to effect a lawful arrest or to
prevent the escape of a lawfully detained perso)oin lawful actions to quell riots or
insurrection$’ Moreover, a state’s use of lethal force must &ssolutely necessary and
proportionate® which substantially reduces the incidence of lawéihal force in law
enforcement situations. The current generatiomutbnomous machines, however, cannot
make such complex, values-based judgm®htsThus, the contemporary use of lethal
autonomous weapons during law enforcement and/t+tearorist operations will violate

international human rights law.

Will this situation change, however, when artdicintelligence capabilities advance?
Might use of more advanced autonomous weapon sgstesome situations reduce recourse
to lethal force? Threats to the life and safdtjaw enforcement officials are a threat to the
stability of society as a whof8. Thus, police officers and other state agentstlsigtan
consider their own security when evaluating whetther use of lethal force is ‘absolutely

necessary’ to save a third party, to apprehenceeiny detainee, or to control a riot or

87 Art. 1, European Convention for the Protectiotdafnan Rights and Fundamental Freedoms.

8 pytintseva v. Russia, para. 71.

8 professor Heyns contends that ‘there is signiflgdass room’ for the use of lethal autonomous paees ‘in
law enforcement, where it will be difficult to oiorm human beings.’ C Heyns, Presentation to 20&86ting

of Experts on LAWS, Convention on Certain Convemiio Weapons, 16 April 2015, p. 10,
<http://www.unog.ch/80256 EE600585943/(httpPage SADBE22EC75A2C1257C8D00513E26?0penDocu
ment>.

“Preamble Basic Principles on the Use of Force and Firearnyslaw Enforcement Official€Eighth United
Naitons Congress on the Prevention of Crime and Theatment of Offenders, 7 September 1990,
http://www.ohchr.org/EN/Professionallnterest/PagssOfForceAndFirearms.aspx.
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insurrection’™ Therefore, where it is known that a person fganrest or escaping from
lawful detention poses an imminent threat to thesting officer, recourse to deadly force
may meet the ‘absolutely necessary’ standard. \‘éhere the same suspect or detainee
confronts an autonomous weapon, the presence outmomous weapon system should
precludethe use of lethal force — which will not be abselutnecessary - unless the suspect
poses an immediate danger to third parties in ghoseimity. In these circumstances, the use

of autonomous weapons would result in reduceddbéte.

Legislators and other state institutions, in paféc security forces, have a positive
obligation to regulate 1) the deployment of autonamweapon systems in law enforcement
and anti-terrorist situations, and 2) the degrefeforme that these systems may employ.
Accordingly, states will need new laws that regeiltite use of autonomous weapon systems
during law enforcement and anti-terrorist actiafie For example, as in the case of military
operations, fast decisions and actions are impbftarsuccessful police efforts to apprehend
criminals, protect third parties, control riotsc.&t Nevertheless, the speed of decisions by
autonomous weapon systems is inversely proportibmahe degree of human judgment
available to guide or override the machine. A bedamust be struck, therefore, between
faster, fully autonomous weapons systems and sgstbat permit the influence of human
judgment over complex, value-based law enforcendentsions. Therefore, interdependent
human-machine systems, a co-active design thatres$ull compliance with human rights

law, should be the subject of democratic debatecaddied in legislation.

% bid, paras. 9 and 16.

2 The Massacres of El Mozote and Nearby Places 8aBlador, paras. 145 - 146.

% Professor Heyns has suggested that it may be saye® develop a system for autonomous weapohs to
used in law enforcement that is analogous to thelar36, API procedure. C Heyns, United Natiome&al
Rapporteur for Extrajudicial Executions, preseotatat annual meeting of State Parties to the Cdioreion
Certain Conventional Weapons, Geneva, 13 - 16 May 0142 p. 4,
<http://www.unog.ch/80256EDD006B8954/(httpAsset§ED 79530E4FFDDBC1257CF3003FFE4D/$file/Hey
ns_LAWS otherlegal 2014.pdf>.

% Makaratzis v Greece, para. 70 (observing thaptiie officers involved in the fatal shooting undeview
did not have sufficient time to evaluate all thegmaeters of the situation and carefully organisértbperation).
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B. Autonomous Weapons and the Protection of the ighfreedom of Thought
and Freedom of Expression

The design and use of autonomous weapon systemsotgoer se constitute
affirmative restrictions or limitations on freedooh thought and expression. Government
decisions and policies to design, develop and usapeans with autonomous functions are
different from de jure laws, declarations or stptacticesintendedto repress the rights to
think, believe and express one’s opinions. Thterdare positive measures for the restriction
of human rights. Instead, the delegation from hmsnt machines of responsibility for
complex, value-based decisions concerning the Ukeae effectively transforms these rights
(and human dignity) into impotent and unnecessancepts. States and groups that field
these autonomous weapons exchange — in a de f&awde sthe importance of human thought
and expression (personal autonomy) for the valuespsfed in the exercise of violence.
Soldiers, police officers and their commanders gae their intellects and communication
skills to influence the use of non-autonomous weapsuch as rifles and tanks. The purpose
of autonomous weapon systems, however, is to ab\tte need for thought, reason and

expression in the interests of achieving militang/@r law enforcement advantage.

The right to thought must, logically, include thght and ability to determine our
moral and legal responsibilities. Moral reasonimg particular, involves drawing on an
embedded series of convictions about value, eagvhah could, in turn, draw on other such
convictions®  Yet, this process is never complete as humanstantly reinterpret their
concepts as they use théf.We reinterpret our normative values to resolve dilemmas

and progress towards a more integrated undersguodliour responsibilitiey” We do this to

% R Dworkin, Justice for Hedgehog&Cambridge, Massachusetts: Harvard University $r2811), pp. 118 —
119.

% |bid, p. 119.

bid.
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strengthen respect for our own human rights andriftés of others, and to advance our

personal autonomy.

International human rights jurisprudence (consisteith my inclusion of ‘personal
autonomy’ as a component of human dignity), dessrilhow ‘the notion of personal
autonomy is an important principleinderlying the interpretation of human rights
guarantee®® As discussed above, underlying the right to foeeaf thought is the ability to
develop and employ one’s powers of reasoning. hapter three, | explained that the dignity
of right-holders arises generally from the capaatd autonomy of persons to bear the
responsibilities implicit in the right. In chapt®ur, however, | described how the increased
use of autonomous weapon systems will limit theettgsment of powers of human reasoning
and judgment that arise from important experiendégreby reducing the ability of
individuals to bear and exercise these responsdsili This constraint on personal autonomy,
whether viewed as a violation of human dignity,aasiolation of the right to freedom of
thought, or both, contravenes international faw.Moreover, this dynamic exists regardless
of whether the autonomous weapon system eventeabycises lethal force. Indeed, it is
precisely those decisionsot to use force that often require the most soplattet and

courageous forms of thinking and reasonitg.

% Case of Pretty v. The United Kingdotudgment, ECtHR, application no. 2346/02, 29 2092, para. 61
(emphasis added).

% John Locke called the human ability to form andreise judgments ‘the end and use of our liberfyn’ Essay
Concerning Human Understanding 1690, Chapter XX, para. 49,
<https://ebooks.adelaide.edu.au/l/locke/john/I8 PR .html>.

190 professor Heyns argues that the deployment oéllethtonomous weapons will eviscerate human hope fo
expressions of compassion or last minutes changesnaol about the use of force. ‘Dignity in manysiances
depends on hope, and high levels of lethal machirtenomy can do deep damage to our collective seihse
worth.” Heyns, Autonomous Weapon Systems and &fuRights Law,” pp. 8 and 9. C Heyns, ‘Autonomous
Weapon Systems and Human Rights Law,” Presentdiade at Informal Expert Meeting Organized by the
State Parties to the Convention on Certain Conepati Weapons, Geneva, 13 - 16 May 2014, p. 7 - 9,
<http://www.unog.ch/80256 EDD006B8954/(httpAssets) BT O530E4FFDDBC1257 CF3003FFE4D/$file/Hey
ns_LAWS otherlegal_2014.pelf
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Part of personal autonomy entails making decisafmsut moral and legal valutg.
Our decisions may not always be — objectively —tiight’ decision. But that is not the point.
The benefits (and the human dignity) are in theg@ss and it is immoral, therefore, to restrict
the ability of persons to have moral idé¥s. That is one reason why the right to thoughbis s

important.

In addition, as discussed in chapter four, thetriglthought has a crucial relationship
to the broader concepts of the function and thke ‘af law.” Through the promulgation of

laws, the right to thought permits societies toregp the humanity of individuals:

‘The social nature of man; his physical and memwthstitution; his sentiment of
justice and moral obligation; his instinct for iadiual and collective self-
preservation; his desire for happiness; his sehkaraan dignity; his consciousness of
man’s station and purpose in life — all these arepnoducts of fancy but objective
factors in the realm of existence. As such, theypaoductive of laws which may be
flouted by arbitrariness, ignorance, or force, Wwhich are in conformityvith the more
enduring reality of reason and the nature of n&n.

Thus, as we narrow opportunities for thought, estrict our development as moral

persons, including our ability to make and use laws

Every right, however, must have a right holtfér. When autonomous weapon
technology demands the delegation of value-basesidas to computer software, soldiers,
police officers and their commanders (as well asnbers of armed forces) and any other
persons usually tasked with determinations abauute of force, lose an important aspect of
their dignity and freedom of thought. They areiddrthe opportunity to assess their moral

and legal responsibilities and gain the essentidllectual capacities and knowledge that

101 Essentially law is an extension of morality. Mrivibw, ‘In Memoriam: Ronald Dworkin,” 12Marvard Law
Review?2 (2013), 504.

192 The price of ‘intellectual pacification is the séice of the entire moral courage of the human diinJ Mill,
‘On Liberty,” in D Miller (ed.), The Basic Writings of John Stuart MilD Miller (New York: The Modern
Library, 2002), p. 34.

193 1 LauterpachtAn International Bill of the Rights of Mafi1945) (Oxford University Press, 2013), p. 35
(emphasis added).

104 | Bantekas & L Oettelnternational Human Rights Law and Practic€™ ed. (Cambridge University Press,
2016), p. 72.
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results from this experiend¢® They are denied, therefore, tiievelopmenof their personal

autonomy*°®

One might argue that individualdo not have to bepolice officers or soldiers.
Policemen and women, after all, can refuse to Wolwders and/or use certain weapons and
officers can resign their positions. Indeed, tetess where ‘volunteer’ armies are the norm,
no one need put herself in a position whereby sightnhave to cede her responsibilities to a
machine. While this claim may be true, it misdespoint. The result still will be that human
beings will not develop the ability to perform thénds of moral and legal reasoning
necessary to make difficult decisions during arroedflict and law enforcement operations.
This narrowing of thousands of years of human tinigks plainly inconsistent with the norm
of human dignity and, therefore, human rights lalhus, in addition to individuals, society
as a whole suffers constraints on its ‘rights’ teelom of thought and expression, similar to

states that impose particular forms of indoctrimaton its citizens.

Others might contend that the use of autonomowpare systems simply creates new
forms of thinking and new methods to address mamdl legal questions. Yet this seems to
be a disingenuous and illogical argument. Onexacaabdicate opportunities for moral and
legal reasoning, and then call it ‘new forms ofsa@ng.” Similarly, as described in chapter
five, the reasoning applied to orders to deployomoinous weapons, or the act of
programming their onboard computers, ignores mahyhe moral and legal balancing

processes inherent to the law of targeting anduieeof lethal force in war and peacetime.

195t is indispensable, argued Mill, to enable hurbaings to attain the mental stature which theycapable of.
‘On Liberty," p. 35.

196 As | acknowledged in Part V, Section B of chaptehumans already delegate important responssilior
certain tasks to machines with autonomous functic@emmercial airplanes, for example, operate esktety

on ‘autopilot’ where the pilot does not physicatigntrol the plane. Nevertheless, there is a mgj@ditative
difference between autonomous technology programtoedomply with ‘mechanical’ rules that normally
require little human thought -- such as altitudeels for airplane autopilots — and autonomous teldgy that is
programmed to apply complex and sometimes conti@gidnstructions and values in fluid and confusing
circumstances, resulting in the destruction ofdifel infrastructure.
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When human beings leave these processes to saftwhether as a matter of policy, for
strategic or tactical reasons, or simply out ofvamence, the result is a restriction of the

human dignity that underlies the right to freeddnthought.

As discussed above, the right to freedom of thougmon-derogable. In certain
situations, however, persons can waive their humgims if they do so on the basis of
informed consent®” However, no such waivers of human rights are @tatdée when they
contradict an important public interé&f. As explained above and in chapter four, the
freedom of thought (and speech) ‘is the matrix, itttispensable condition, of nearly every
other form of freedom'®® As it is indisputable that the maintenance ofrilyat to freedom
of thought constitutes an important public intera@sternational human rights law disallows

‘waivers’ of this right produced by the employmehtautonomous weapon systems.

Constraints to the right to freedom of expressimwever, require a different analysis.
The imperative of national security can justify tresions to the right to freedom of
expressiort’® National security concerns ‘protect the safdtihe State against enemies who
might seek to subdue its forces in war or subwsrigpvernment by illegal mears® In
disputes where a state justifies a limitation @ tlght to freedom of expression on national

security grounds, human rights courts must detexmvhether the restriction strikes a fair

197 Case of D.H. and Others v. The Czech Republidgment, ECtHR, Application No. 57325/00, 13 diober
2007, para. 202.

198 |bid, para. 204. In D.H., the ECtHR held that Romaeptr could not waive their right not to be
discriminated against.

199 palko v. Connecticyt302 U.S. 319 (1937), 326 — 327. The U.S. Supr€ourt overruled Palko (but left
this reasoning intact) iBenton v. Maryland395 U.S. 784 (1969).

10 Adams and Benn against the U.KEuropean Commission of Human Rights, 13 Januar97.19
<http://caselaw.echr.globe24h.com/0/0/united-kingd®¥87/01/1 3/adams-and-benn-v-the-united-kingdom-
3464-28979-95.shtml

11 Rainey, The European Convention on Human Rigipts3p5 — 316, quoting P Kempees, “Legitimate Aims”
in the Case-Law of the European Court of Human Righn Protecting Human Rights: The European
Perspective: Studies in Memory of Rolv Ryssdaln, Carl Heymanns, 2000, p. 662.

20



balance between the individual's fundamental right freedom of expression and a

democratic society’s right to protect itself againsernal or external threatt’

‘Extraordinary situations may not wisely or failbye subjected to tests or regulations
that are fitting for the commonplace or normfaf.’ Thus, the European Court of Human
Rights grants states a wide margin of appreciatmen national security interests are
implicated given that the protection of large numsbef persons is at stake and that states
often base their decisions to limit the exerciserights on very sensitive informatidti:
Indeed, the Court’s jurisprudence holds that dissation of information about a new
weapon outside the armed forces can cause consieedamage to national security.
Therefore, national security grounds can justifyitations on the right to freedom of

expression that arise when states field lethalreartus weapons.

V. The Interplay of International Human Rights Law and International
Humanitarian Law

As discussed in chapter five, during armed coniliternational humanitarian law
protects certain categories of persons from deliieetargeting by belligerents. Conversely,
under the same body of law, the intentional killoafgenemy combatants and civilians directly
participating in hostilities is lawful. Howeveinternational human rights law prescribes
standards for the use of lethal force that are miggerous than the laws of war. If
belligerents must uphold the protection againdiiteary’ deprivations of life in conditions of
armed conflict, armed forces and organized armedpy must consider whether their use of
autonomous weapon systems complies with the regeimes of international human rights

law. This section examines the application ofrimtional human rights law during armed

12 Case of Zana v. TurkeYurkey, ECtHR Application No. 18954/91, 25 Novemh 997, para. 55.

13 pokora v. Wabash Railway C@92 U.S. 98 (1934), pp. 105 — 106.

114 Rainey, The European Convention on Human Right33.

115 Case of Hadjianastassiou v. Greedadgment, ECtHR, Application No. 12945/87, 16 &aber 1992, para.
45.
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conflict and its relationship with international rhanitarian law. It foreshadows how the

development and use of autonomous weapon systenmshage this relationship.

Although international humanitarian law and intgronal human rights law are
distinct bodies of law, they protect similar pripleis and interest® and, as explained in the
previous chapter, in a normative sense, modermnat®nal humanitarian law has roots in
international human rights law. For example, tmangiple of humanity in international
humanitarian law and related rules such as the ttutyistinguish between combatants and
civilians and the obligation to treat prisoners ar@nded combatants decently are linked to
fundamental human rights such as the right to ttie, right to be free of torture, cruel and
inhuman treatment, et¢! Indeed, the Geneva Conventions contain certaimsshat can be
regarded agus cogensthose higher rights that are invoked as moral legdl barriers to

derogations from violations of human right&®”

Thus, ‘... humanitarian law also contains a promirfamhan rights componeft® and
human rights law continues to apply during armedflad. According to the International
Court of Justice, international humanitarian lavihs lex specialisdesigned to regulate the
conduct of hostilities, while international humaghts law continues to function as thex

120

generalis Consequently, some circumstances in armed confimy conform only to

118 Both bodies of law take as their starting polm toncern for human dignity, which forms the basia list

of fundamental minimum standards of humanitiprosecutor v. Zejnil Deladi et. a| Judgment, 1T-96-21-A, 20
February 2001, para. 149.

17 The preamble to APII recalls ‘that internationastruments relating to human rights offer a basitgztion

to the human person’ but a need exists to enshedter protection for the victims of armed con8ict

M8 T Meron,Human Rights and Humanitarian Norms as Customany (@xford: Clarendon Press, 1989), p. 9.
For example, Common Article 3's requirement thatilieins and persons hors de combat must be treated
humanely ‘is an overarching concept,” given expoessby the detailed rules incorporated into modern
international humanitarian law. ‘CommentariRule 87. Humane TreatmernCRC Customary International
Humanitarian Law Study, <https://www.icrc.org/cusiry-ihl/eng/docs/vl_cha_chapter32_rule87>.

119 Meron, Human Rights and Humanitarian Norms as@naty Law, p. 10.

120 egallity of the Threat or Use of Nuclear Weapohdvisory Opinion, International Court of Justi@,July
1996, para. 25. The principle of lex specialisoget lex generali stands for the idea that becgaseral rules
may be interpreted in more than one way, we shoultpret them in light of specific rules ratheathvice
versa. W Abresch, ‘A Human Rights Law of InterAaimed Conflict: the European Court of Human Rigints
Chechnya,’” 1@&uropean Journal of International La¢2005), 741, 744. For a strong critique of lerdplis as
an interpretive model for analysis of the relatlupsbetween international humanitarian law andrimagonal
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matters of international humanitarian law; otheraynspeak exclusively to international
human rights law, and others may implicate botmtias of international law’ In its
Judgment in the ‘Case Concerning Armed Activities tbe Territory of the Congo,’ for
example, the Court ruled that Ugandan forces, asadtcupying power of parts of the
Democratic Republic of Congo, were obliged to seawspect for the applicable rules of

international humanitarian laandinternational human rights latf?

In some situations, therefore, international hunmghts law can inform (if not
control) the scope of law of war obligations. Example, the ability of persons interned
during armed conflict to appeal the restrictions tbeir freedom provides the protected
persons a stronger guarantee of fair treatfiand layers the application of international
humanitarian law with responsibilities imposed loyernational human rights law. The
human right to fair legal procedures also resonatésticle 84 of Geneva Convention (l11)
Relative to the Treatment of Prisoners of War, Wwipcovides: ‘[A] prisoner of war shall be
tried only be a military court, .... In no circumstes whatever shall a prisoner of war be
tried by a court of any kind which does not offiee £ssential guarantees of independence and

impartiality....” These ‘essential guarantees,” anlers, are enshrined, inter alia, in Article

human rights law, see M Milanayi‘Norm Conflicts, International Humanitarian LawdaHuman Rights Law,’
in Orna Ben-Naftali (ed.)Human Rights and International Humanitarian Law: liEoted Courses of the
Academy of European Lawol. XIX/1 (Oxford University Press, 2010).

121 egal Consequences of the Construction of a WaténOccupied Palestinian TerritanAdvisory Opinion,
International Court of Justice, 9 July 2004, pd@6. The Court held that Israel, by constructingadl that
passed through occupied territory, breached varidaligations under the applicable international huitarian
law and international human rights lawbid, para. 137. C.fCase of Al-Jedda v. The United Kingdom
Judgment, ECtHR, 7 July 2011, para. 105.

122 case Concerning Armed Activities on the Republithef Congo (Democratic Republic of the Congo v.
Uganda) Judgment, 19 December 2005, paras. 179 and 2228 - Professor Schabas interprets the Court’s
language as treating international humanitarian mternational human rights law ‘as two complementa
systems, as parts of a whole.” W Schabas, ‘ThétRaLife,’ in A Clapham et. al. (edsjhe Oxford Handbook

of International Law in Armed Confli¢Oxford University Press, 2014), p. 5.

123| egal Consequences of the Construction of a Wahé Occupied Palestinian Territopgra. 368 (2).
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14 of the ICCPR?** Thus, parties holding prisoners of war shouldkldo international

human rights instruments when they initiate procegsdunder Article 84.

Conversely, as mentioned above, relevant provisadristernational humanitarian law
instruments serve as guides for the interpretatioimternational human rights la¥%®> For
example, Article 9 (1) of the ICCPR provides thiveryone has the right to liberty and
security of person. No one shall be subjectedldrary arrest or detention. No one shall be
deprived of his liberty except on such grounds @ndccordance with such procedure as are
established by law.” During international armedftiots the Fourth Geneva Convention
grants Occupying Powers the authority to interrtquied persons ‘for imperative reasons of
security.™® Thus, in these circumstances, allegations oftimhs of Article 9 (1) should be

viewed through the lens of the Fourth Geneva Catimen

In important ways, ‘the standards of human riglaw,|at least as applied by the
[European Court of Human Rights], are probably magerous than those of international
humanitarian law**’ For example, international humanitarian law gesrmombatants to kill

their enemy in situations where capture might belérnative*® The European Court of

2C 1. art. 6, ECHR; art. 8, ACHR; art. 7, ACHPR.

125 Case of Bamaca Velasquez v. Guatemadagment, Inter-Am. Ct. H.R, 25 November 20G0ap209.

126 Art. 78 of Convention (IV) Relative to the Protiect of Civilian Persons in Time of War, 12 Augu$4®.
Persons interned pursuant to Art. 78 need not liley gnf any violation of the laws of the Occupyiripwer.
Nevertheless, that Power may consider them dangeoois security and thus entitled to restricirttiberty of
movement. ICRC Commentary to Art. 78, para. 368 ), (1
<http://www.icrc.org/applic/ihl/ihl.nsf/Comment.xspigwComments=LookUpCOMART &articleUNID=0DFFF
94F559B0D17C12563CD0051C023C.f. articles 40, 41 and 42.

127 F Hampson, Written Statement, Appendix 3 to ‘Expdgeting,’ The Use of Force in Armed Conflicts:
Interplay Between the Conduct of Hostilities anavlEnforcement Paradigm&eneva, ICRC, 2013, p. 78.

128 Unless a combatant is hors de combat, she carele the object of attack by her adversary. JSP B&3
Joint Service Manual of the Law of Armed ConflidtK. Ministry of Defence, 2004, para. 5.5. See 28 (c),
Regulations Respecting the Laws and Customs of &akand, 1907 Hague Convention IV Respecting the
Laws and Customs of War on Land (It is forbidderkith or wound an enemy who, having laid down hisns,
or having no longer means of defence, has surreddsrdiscretion;’).
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Human Rights, on the other hand, requires thatyeuse of lethal force be ‘no more than

absolutely necessary’ to achieve the desired"aimAs Professor Hampson observes:

‘... the key distinction between an internationafhtauitarian law analysis and a human
rights law analysis is that the former allows tairgg by reference to status. That means
that a person can be targeted on account of trennbmership of a group, whether that is
opposing armed forces or an organised armed growhich the individual exercises a
continuous combat function. Generally speakingu@an rights paradigm only allows
targeting based on the behaviour of the individaajeted **°

The precise contours, however, of the applicatibmternational human rights law
during armed conflict, and its interplay with imational humanitarian law, remain a matter
of debate. Preliminarily, there is no single apgible rule that controls the relationship
between the two regiméd: Professor Jinks makes an articulate argumentinkenational
humanitarian law ‘is best understood as a floorhoimanitarian protection — but the
application of this law does not require the levielegal protection down to this floor. ... the
inference that the [Geneva] Conventions displacehnif not all, of international human

rights law is unwarranted®

The European Court of Human Rights takes a similaw. In Hassan v. the United
Kingdom, the Court concluded, first, that internaal human rights law continues to apply
during international armed conflict, ‘albeit integped against the background of the

provisions of international humanitarian la%> In the words of the majority, relevant

129 |sayeva v Russjgpara. 181. The Isayeva case addressed the deatiglians as a consequence of the
Russian military’s bombing of a village in Chechrduing the Chechnyan internal armed conflict i@@0 In
an effort to avoid the ultra vires application atarnational humanitarian law, the ECtHR disingaralp
described the context of the events as ‘outsiddimvar and implied that the Russian armed forcesewaetlaw
enforcement body.’ Ibid, para. 191. This jurisprudence raises the questibether the ECtHR disregards
international humanitarian law, at least in intéramaned conflict. Abresch, ‘A Human Rights Law lofernal
Armed Conflict: the European Court of Human Right€hechnya,’ 746.

130 Hampson, Written Statement, p. 69.

131 Case of Hassan v. The United Kingdahladgment, ECtHR, Application No. 29750/09, 1@tSmber 2014,
para. 95 (referring to submission of third partynin Rights Centre of the University of Essex).

132 D Jinks, ‘International Human Rights Law in Timé Armed Conflict,’ in Andrew Clapham et. al. (eds),
The Oxford Handbook of International Law in Armedr@lict, pp. 3 and 4.

133 Hassan v. The United Kingdom, para. 104. Thigjlemme appears to be an implicit rejection of adrigi
application of the ‘lex specialis’ terminology oinglly used by the International Court of Justicahe ‘Nuclear
Weapons’ Advisory Opinion, para. 25.
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provisions of international human rights covenaistsould be accommodated, as far as
possible’ with the relevant laws of w&f. Thus, when circumstances arise where conflicting
rules of both regimes apply, preference can bengliraplicitly) to the rules of international
humanitarian law. In Hassan, the applicant wadragi citizen detained, ‘screened’ and
released by British forces in April 2003. The Qoabserved that Hassan’s capture and
detention was consistent with the rules prescriliedthe Third and Fourth Geneva
Conventions® Accordingly, the Court ruled that Hassan's detemtconformed with the
essential purpose of Article 5 (1) of the Europ€amvention of Human Rights, which is to

protect the individual from arbitrary detentitfi.

Perhaps no aspect of the interplay between iniemat humanitarian law and
international human rights law is more controvdrtaaay than the ‘kill or capture’ debate
emanating from the ‘Interpretive Guidance on theidtoof Direct Participation in Hostilities
Under IHL' (‘Interpretive Guidance’), published by the Intational Committee of the Red

Cross (ICRC’). In part IX of the Interpretive Glance, the ICRC opined:

In addition to the restraints imposed by intermadi humanitarian law on specific
means and methods of warfare, and without prejutticirther restrictions that may
arise under other applicable branches of internatitaw, the kind and degree of force
which is permissible against persons not entitbedrotection against direct attack must

134 Ibid. C.f. Serdar Mohammed v. Ministry of Defence, Judgm€ase No. HQ12X03367, 2 May 2014, para.
288, (holding that in a situation where a more gsed body of international law also applies, ps®ns of
the Convention should be interpreted as far asifless a manner consistent with thex speciali}.

135 Arts. 4 (A) and 21 of Geneva Convention |ll Relatto the Treatment of Prisoners of War of 1949 Arid.

43 and 78 of Geneva Convention IV Relative to thatdetion of Civilian Persons of 1949.

136 Hassan v. The United Kingdom, Judgment, paras—-105. The Court specified that its broad intetatien

of a state’s powers of detention under Art. 5 ef BHCHR — and the Court’s implicit deference toltves of war

in situations of capture or internment - could oapply to an international armed conflict where shéeguards
provided by international humanitarian law and fin&ional human rights law co-existbid, para. 104. In a
strongly-worded dissent, however, five judges codésl that the majority decision ‘effectively disépp or
displaces’ the ECHR'’s fundamental safeguards fomgsible detention ‘by judicially creating a neanwritten
ground for a deprivation of liberty and hence, mparating norms from another and distinct regime of
international law in direct conflict with the Comi@n provision.’ Partially Dissenting Opinion dfidge Spano,
Joined by Judges Nicolaou, Bianku and Kalaydji@era. 18. Effectively, the Court incorporated thées
concerning capture and internment (from the lawarofied conflict) into Article 5 of the ECHR. C B@ker,

‘A Different Perspective on Hassan v. United Kingdd Reply to Frederic BernardStrasbourg Observerd4
October 2014, <http://strasbourgobservers.com/2@ 44/a-different-perspective-on-hassan-v-unitedyiom-
a-reply-to-frederic-bernard/>.

137N Melzer, May 2009, <http://www.icrc.org/eng/assies/other/icrc-002-0990.pdf>.

26



not exceed what is actually necessary to accomaligigitimate military purpose in the
prevailing circumstance's®

Effectively, the ICRC suggests that internatiorel Iprohibits (or should prohibit)
soldiers from killing enemy combatants when thespmbty of capture or other non-lethal
means to neutralise the enemy exidisThis constraint is consistent with the ‘absolutely
necessary’ standard for the use of lethal forceeurtduman rights law reflected in the
jurisprudence of the European Court of Human Righihe language of the more recent
Hassan judgment, directing states to accommodadefarr as possible’ relevant provisions of
international human rights law with the rules ofermational humanitarian law, echoes the

Interpretive Guidanc&?

Part IX of the ICRC's Interpretive Guidance hasrbélkee subject of sustained and
forceful criticism, in particular from internationAumanitarian law experts with military
expertiseé** who contend that the ICRC incorrectly imposes rimagonal human rights
standards into the norms and obligations of thedédwvar. Indeed, the capture-if-possible

standard proposed in the Interpretive Guidancésemst from the ICRC’s extensive study and

%8 1pid, at 77.

139 |bid, 82. The Israeli Supreme Court has taken a sinitssition with respect to the possible arrest of
suspected terrorists, in particular under condgtiof belligerent occupation. Thus, in Israeli dstielaw,
‘among the military means, one must choose the mediose harm to the human rights of the harmedpéss
smallest.” The Public Committee Against Torture in Israel ieTGovernment of IsradlTargeted Killing
Case’), Judgment, HCJ 769/02, 11 December 200%, g&r Importantly, the Court based its decisiaritbe
rules of international law’ as well as Israeli lalbid, para. 61.

140 As one commentator observed, it is unsurprisirag, im Hassan, the ECtHR rejected the United Kimgso
argument that the application of international hoitaaian law in the circumstances excluded the aritth of
international human rights law. The majority demis like the Interpretive Guidance, strengthene th
jurisdiction of international human rights law chgiarmed conflict. S RadgJILTalk 18 September 2014,
<http://www.ejiltalk.org/the-grand-chamber-judgmémthassan-v-uk/.  Professor Milano¥i refers to this
jurisprudence as an example of the Court’s ‘intetipe self-empowerment.” M Milanovic, ‘A Few Thdutg on
Hassan v. United KingdomEJILTalk 22 October 2014, http://www.ejiltalk.org/a-fewetlghts-on-hassan-v-
united-kingdom/.

141 M N Schmitt, ‘The Interpretive Guidance on the ot of Direct Participation in Hostilities: A Crital
Analysis’ 1 Harvard National SecurityJournal (2010), 5 - 44; W H Parks, ‘Part IX of the ICRC it&ct
Participation in Hostilities” Study: No Mandate, Mxpertise, and Legally Incorrect,” 48ternational Law and
Politics (2010), 769; K Watkin, ‘Opportunity Lost: OrganizeArmed Groups and the ICRC “Direct
Participation in Hostilities” Interpretive Guidaric& International Law and Politic§2010), 641. For a more
positive view, see the remarks of R Goodman in “Tlganging Character of the Participants in War:
Civilianization of War-Fighting and the Concept‘Blirect Participation in Hostilities™ (US Naval W&College,
International Law Conference 2010http://www.usnwc.edu/Events/International-Law-Caefece-2010.aspx
accessed 27 August 2012.
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formulation of rules of modern customary internagibhumanitarian law** Furthermore, the
ICRC position contradicts a 2003 NATO policy thijtere is no legal obligation to resort to
non-lethal force when lethal force is authorised today there is no foreseeable reason why

this may change in the futuré’®

Time will tell whether states will adopt the Inpeetive Guidance’s more restrictive

approach to the use of lethal force during armedflico.***

The increasing use of
autonomous weapon systems, however, could faelilite¢ development of state practice and
opinio juris in this direction. The availabilitgf autonomous weapon systems with the
capacity to make these ‘capture or kil judgmeptgs fewer human soldiers at risk from
enemy combatants and reduces the dangers of effocepture the enemy (i.e. the dangers of
accommodating international human rights 1a#). Thus, by fielding sophisticated
autonomous weapon systems, belligerent partiesceethe number of situations where the
use of lethal force is ‘actually/absolutely necegsdhereby changing the balance between
military assessment and humanity. Therefore, modemed forces that follow the ICRC’s

standard and field lethal autonomous weapon systeithconstantly assess whether it is

inappropriate (if not illegal) to use lethal forostead of capturing enemy combatants.

Artificial intelligence software has not yet advaddo a level whereby computers can
make complex, value-based determinations as t@tieal/absolute necessity’ of using lethal
force against enemy targets to serve ‘a legitimaibtary purpose’ in the ‘prevailing

circumstances.” However, should the Interpre@®gdance’s standard for the use of lethal

142 Customary International Humanitarian Law Datababétps://www.icrc.org/customary-ihl/eng/docs/home>
143 The RTO Studies, Analysis and Simulation Panel§SANATO Policy on Non-Lethal Weapons’ (Annex B
to RTO-TR-SAS-040, Non-Lethal Weapons and FuturacBeEnforcement Operations, December 2004, in (n
65) 5-2, sttp://www.cso.nato.int/pubs/rdp.asp?RDP=RTO-TR-SXE>.

144 Hitoshu Nasu contends that the power to kill optuee debate should be seen as a possible futgeg le
approach to weapons law, ‘heralding a new humaaitdaw era in which questions concerning “humanays

to attack lawful targets may be more fully explgradther than an argument that reflects lex lata.’
‘Nanotechnology and the Future of the Law of Weapp®1 International Law Studie€015), 486, 508 — 509.

145 For a discussion of the related issue of the dapatautonomous weapon systems to recognizertieai of
combatants to surrender, see R Sparrow, ‘Twentprikcto Comply: Autonomous Weapon Systems and the
Recognition of Surrender,” 9hternational Law Studie€015), 699.
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force one day become an obligation under custonrggrnational humanitarian law, the
fielding of autonomous weapon systems lacking tbapacity will violate the law’s

prohibition of means and methods of warfare deslgtee cause unnecessary suffering.
Under the same standard, use of these weaponsetois lethal force potentially would
violate international human rights law’s proscigtiof arbitrary deprivations of the right to

life.

The analysis should not end, however, when auifiantelligence in autonomous
weapon systems possesses the capability to makmthglex assessments necessary to fulfil
the Interpretive Guidance’s rigorous standard for éxercise of lethal force. It must be
determined whether, under international humanmateav as well as international human
rights law, the delegation of power and responisitib make such decisions from humans to
machines comports with the rights to freedom oltid and expression and, by extension,

human dignity. That is the subject of the nextisecof this chapter.

V1.  Autonomous Weapons, Human Dignity and the Interplay of International
Humanitarian Law and International Human Rights Law

In chapter five, we saw how the delegation of oesybility from persons to lethal
autonomous weapon systems for complex, value-basetsions during armed conflict
violates human dignity. Norms with sufficient imsnce to apply during wartime - in
particular the value of human dignity - ought t@lgpduring peacetime as wéf®  If state
authorities can protect (or take) human life in edntonflict, law enforcement, or anti-

terrorist operations without recourse to autonomeaapons, they protect the human rights

146 5chabas, ‘The Right to Life,’ p. 7.
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and dignity of all parties: state agents compelleduse force and, in law enforcement

situations, persons facing imminent threats tor hes **’

Nonetheless, as described above, a tension andasman rights law between the
state imperative to protect the right to life oirdhparties against unlawful force, the loss of
human dignity arising from constraints to freedomtlmught, and the use of autonomous
weapon systems. The exercise of lethal force bgnmmous weapon systems is not wholly
inconsistent with the obligation to protect humagndy because the use of force may be
necessary to secure rights against persons ingndimiolate thent*® Furthermore, the use
of lethal autonomous weapons might be more effedivsaving innocent lives than men and
women conducting security actions for the statef thht contention is correct, then
autonomous machines can protect the fundamental taylife (and the value of human

dignity) more successfully.

| explained previously that, when state agents lesigal force with the aim of
protecting persons from unlawful violence, deadbycé must be absolutely necessary.
‘Necessity’ requires that (proportionate) force yolhke used as a last resort and, in such
circumstances, states should use a graduated appro@he precondition of a graduated
approach in the use of force in law enforcemenami-terrorist environments completely
vitiates one of the primary reasons to field autoonas weapons: the ability to act with
exceptional speed. It would be illogical, therefoto employ such weapons and hence
devalue the right to freedom of thought and thenitygof state agents, when the use of

conventional weapons could achieve the same result.

147 protection of the right to life must be implemedtin a way that respects the human dignity ofptiatected
individuals and of those called upon to protect thenBenvenisti, ‘Human Dignity in Combat: The Duty
Spare Enemy Civilians, 109 (emphasis added).

148 See Benvenisti, ‘Human Dignity in Combat: The DtaySpare Enemy Civilians,” 86 (noting, similarthat
the principle of human dignity is not inconsistevith armed conflict, as conflict may be necessarptotect
rights).
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That leaves two legal arguments in support of themgse that human rights law
demands the employment of autonomous weapon systerfeav enforcement and anti-
terrorist operations. First, circumstances couttea both during armed conflict and
peacetime where the use of autonomous weapon systeontd reduce (at least in the short
term) human rights violations. For example, ire @tenario autonomous weapon systems
might neutralize, more quickly and accurately thaman soldiers or police, an armed group
that is detaining and mistreating civilians. Irtissituations, concerns about law and human
dignity arguably would demand their use. A simg#uation might arise where the only
available soldiers or police officers availableatcommander have a history of disrespect for

the rules of international humanitarian law andfeman rights law.

Second, as described above, in certain law enfa@uoesituations, the presence of an
autonomous weapon system should preclude the usethafl force — which will not be
absolutely necessary - unless an alleged crimiosg¢pan immediate danger to third parties in
close proximity. In these circumstances, the awdity of autonomous weapons will curtail
the use of ‘absolutely necessary’ lethal force plade fewer state agents in harm’s way. If,
as discussed above, state officials must plan antta activities during law enforcement and
anti-terrorist operations so as to minimise, as hmas possible, recourse to lethal force,
human rights law (and the underlying value of hurdagnity) seems to require the use of

autonomous weapons.

These arguments, however, actually support thencldiat thesystematicuse of
autonomous weapons vitiates the right to freedorhadight. If a military commander or a
law enforcement officer has the ability to identifypse situations where autonomous weapon

systems lawfully can be used, she will do so bamecher background, experience and
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accumulated knowleddd® These qualities of reason and reflection — thEacity to exercise
the right to thought -- will not develop (much lebs used) when the employment of

autonomous weapons becomes the norm rather thaxd¢eetion.

Moreover, laws are means to ends. As explainecthapter four, they help
individuals and communities to adjust their rightgween them. The adjustment of rights is
necessary, inter alia, to preserve the moral plesiof every society?’ Often, this process
presupposes a complex weighing of different intsras stak&” and states deserve a margin
of appreciation as regards the means to strikelanba between the protection of different
rights’®? Indeed, where human rights are ‘pitted againsh egher, ..." “respect for human
freedom and human dignity” may prevdit®> As discussed in chapters four and five, if
dignity is to be a meaningful concept in internaéiblaw, it should receive greater weight in
some cases than the right to life. Thus, for gdama number of countries qualify the right
to life by permitting terminally ill persons to mge lethal drugs and/or the assistance of
physicians to end their liv€¥ and their ‘constant and unbearable physical or taten

suffering.**®

149 Boothby,The Law of TargetingOxford University Press, 2012), p. 409.

%0 case of A, B and C v. Irelandudgment, ECtHR, Application, No. 25579/05, 1&&maber 2010, paras. 222
—228.

1 Case of Haas v. Switzerlandudgment, ECtHR, No. 31322/07, 20 January 20l Haas, the ECtHR
weighed a person’s right (of privacy) to determivieen and how her life should end versus the staiggest to
protect public health and avoid abuse of vulnerg@esons. Ibid, paras. 53 — 58. While ultimately ruling in
favour of Switzerland, the Court acknowledged thatapplicant enjoyed a right to choose the tintk manner
of his death.lbid, para. 60.

152 Case of Lambert and Others v. Frandadgment, ECtHR, Appliction No. 46043/14, 5 J@045, para. 148.
Margins of appreciation are not unlimited and ‘mabtays be viewed in light of the values underpignthe
Convention, chief among them the right to lifébid, Joint Partly Dissenting Opinion of Judges Hajiy&ikuta,
Tsotsoria, De Gaetano and Gritco, para. 7.

1331bid, para. 3, citing Case of Pretty v. the United Kiom ECtHR No. 2346/02, 29 April 2002, para. 65.

134 ‘Netherlands Termination of Life on Request andsis®d Suicide (Review Procedures)’ (2002),
<https://www.government.nl/topics/euthanasia/corgentthanasia-assisted-suicide-and-non-resusciation
request; ‘The Belgian Act on Euthanasia of 28 May 2002, httg://www.ethical-
perspectives.be/viewpic.php?LAN=E&TABLE=EP&ID=59In Colombia, the Constitutional Court authorized
the practice of assisted suicide in 1997. Howewernaw exists that specifies the parameters fdiopming the
procedure. P Sierra Palencia, ‘Por Quinta VeZAl®e el Debate de la Eutanasia en el Congresd{eghldo, 9
Noviembre, 2014, kttp://www.elheraldo.co/nacional/por-quinta-vezetwe-el-debate-de-la-eutanasia-en-el-
congreso-173293 Luxembourg Law of 16 March 2009 on Euthanasiad aAssisted Suicide,
<http://www.luxembourg.public.lu/en/vivre/familleffivie/euthanasie-soinspalliatifs/index.html In  South
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Indeed, the Canadian Supreme Court held that banghysician-assisted dying’
violated, inter aliathe right to lifebecause ‘the prohibition deprives some individudlbfe,
as it has the effect of forcing some individualgake their own lives prematurelgr fear
that they would be incapable of doing wben they reached the point where suffering was

intolerable.**®

In addition, the Court concluded that Canada’s bmlated the rights to
liberty and security of the person, which includesperson’s dignity and autonorwy.
Therefore, compliance with the law (in this case tight to protection of life) is self-
defeating if compliance implies harmful consequerfoe the spirit and purpose of the law.

‘If the burdens [of protecting life] surpass thenbfts, then the state’s obligation may,
in appropriate cases, ceas®.’A possible duty on states to use autonomous wespstems,
rather than human agents, to protect life in arceedlict and/or law enforcement situations,
severely limits the rights to freedom of thoughtl a@xpression. Reason and persuasion —
thought and expression — rather than force, areoillars of democracieS®’ The loss of
human dignity and erosion of democratic skills gmdcesses emanating from such a duty

represents an intolerable burden to freedom andahunghts'® These consequences will

usually outweigh any potential benefits to the @ctibn of human rights derived from the

Africa, the Constitutional Court currently is rewimg a lower court order asserting a right to dssisuicide.
‘South African Court to Hear Landmark Assisted ®iéc Case,’ BBCNEWS, 2 June 2015,
<http://www.bbc.com/news/world-africa-32970891n Switzerland, providing assistance to anothstlicide is
legal, as long as the assistance is not providedsfdfish motives.” Article 115, Swiss Criminalo@e,
<https://www.admin.ch/opc/en/classified-compilatib®370083/201501010000/311.0.pdfIn Uruguay, judges
will not punish persons who assist the suicide radther, if the assistance was motivated by compasand
repeated requests of the victim. Article 17, Codig Penal de Uruguay,
<https://en.wikipedia.org/wiki/Assisted_suicide#cihote-McDougall 2008-20>.
155:The Belgian Act on Euthanasia of 28 May 2002¢tam 3, para. 1.
i:j Carter v. CanaddAttorney General), 2015 SCC 5, [2015] (emphaditeal).

Ibid.
138 Case of Lambert and Others v. France, Joint PBitlgenting Opinion of Judges HajiyeSikuta, Tsotsoria,
De Gaetano and Gritco, para. 7.
159 See T Jefferson,etter to David Harding20 April 1824, available kttp:/tirs.monticello.org/letter/428(‘In
a republican nation whose citizens are to be ledehgon and persuasion and not by force, the agasoning
becomes of first importance’). Thus, a ‘rule-ofvlatate employs, to the extent possible, procedufrésv and
not procedures of force. Targeted Killing Caseap40.
%0 Human dignity ‘cannot be gained or lost.” W Taédl,al., ‘Clarifying the Concept of Human Dignity the
Care of the Elderly: A Dialogue between EmpiricatiaPhilosophical Approaches,” Fthical Perspectived
(2010), 253, 255.
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employment of autonomous weapon systems by stéteraies during and outside of armed

conflict.

VII. International Human Rights Law and the Design of Autonomous Weapon
Systems

The preceding discussion demonstrates, agaipgie and advantages of a co-active
design for autonomous weapons systems when empthyaty law enforcement and/or anti-
terrorist activities, as well as during armed ciohfl The ‘graduated approach’ for the use of
force by state agents required by international dnunights law usually negates the advantage
of speed offered by fully autonomous weapons. Aaciive design permits human-machine
teamwork, which preserves the human right to freead thought for the complex, value-
based decisions inherent to the use of lethal fbycstates®™ The co-active design permits
states to achieve a reasonable balance betweerdthgito protect human life and the rights
to freedom of thought and expression, consisterth whe fundamental value of human

dignity.
VIIl. Conclusions

Paradoxically, the deployment of autonomous weapgstiems by states outside of
armed conflict potentially can reduce the frequeatyhe exercise of deadly force by state
agents. Moreover, during wartime, should statectpr@ and opinio juris adhere to the
position expressed in chapter IX of the ICRC’s liptetive Guidance, customary international
human rights law and humanitarian law will requilee use of autonomous weapons to

increase opportunities for the capture, rather #illing, of enemy belligerents

181 such teamwork also protects against dynamics wharean and/or computer errors are ‘locked in’ to
weapon system, resulting in greater violations mternational law. P Margulies, ‘Making Autonomous
Weapons Accountable: Command Responsibility for @ater-Guided Lethal Force in Armed Conflict,” in J
Ohlin (ed.)Research Handbook on Remote Warigterthampton: Edward Elgar Press, forthcoming 2016

34



Conversely, the widespread use of autonomous wsaparries a serious cost to
human dignity, as the delegation to machines ofdémsion(s) to apply lethal force, as well
as determinations about whether arrest or capsuraore appropriate, restricts the rights to
freedom of thought and expression, and thus unaesriiuman dignity. The burden on the
enjoyment of these rights produced when autonoma@apon systems regularly make these
complex, value-based decisions outweighs possidhefiis to the protection of the right to
life. Thus, co-active, human-machine interdependdor decisions about the use of lethal
force presents the best option for effectively bailag conflicting rights enshrined in

international human rights law and the value of hardignity itself.
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