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Introduction — Competing
jurisdictions: Settling land claims
in Africa, including Madagascar

Sandra Evers, Marja Spierenburg and Harry Wels

Conference on competing jurisdictions in land management

In September 2003, over twenty-five scholars from Africa, the United States,
and Europe gathered at the Vrije Universiteit Amsterdam to tackle the issue
of competing jurisdictions in land management. The conference was
organised to serve as a forum for exchanging ideas and a platform for future
research. The main goal was to develop a comprehensive overview of land
claim settlement in Africa. Papers covered a variety of geographical loca-
tions in Africa, including Madagascar. Subjects included land disputes
resulting from competing jurisdictions, the role of social identity in land
claims, emerging alliances between local actors and regional, state, or
international bodies in connection with land access issues (natural resource
management), and analyses of the social and cultural repertoires used to
create these alliances.

The conference was organised by the Department of Culture, Organisa-
tion, and Management (COM) and the Department of Social and Cultural
Anthropology (SCA) of the Vrije Universiteit Amsterdam. It was financed
by the Interchurch Organisation for Development Co-operation in The
Netherlands (ICCO), the World Resource Institute from Washington D.C.,
and the Faculty of Social Sciences of the Vrije Universiteit Amsterdam.

A selection of the leading papers delivered at the conference appears in
this volume. These papers discuss the following sub-themes addressed at the
conference: Narratives and cultural repertoires; land as the basis for identity,
democracy and decentralisation; theories of property; social relations and
property; property and the issues of violence, power, and authority.

The various chapters of this book are primarily written from an anthropo-
logical perspective. This predominance does not imply that the authors

© 2005 Koninklijke Brill NV ISBN 978-90-04-14780-5



2 INTRODUCTION

contributing to this volume do not have a keen eye for the ‘political eco-
nomy’ of their research settings.

The issue of land in Africa

Securing access to land and other natural resources is the key to sustaining
the livelihoods of millions of Africans across the continent. From a political
point of view, African states naturally considered control of these resources
a priority, for a large part as a tool to ensure authority over the African
populace (Mamdani 1996; Benjaminsen and Lund 2003). The theme of
access to natural resources has also received plenty of attention from the
North, which began in colonial times. Colonialism ‘allowed Europeans to
impose their image of Africa upon the reality of the African landscape’
(Anderson and Grove 1987: 4), that was ‘(...) often completely out of touch
with local realities’ (Broch-Due and Schroeder 2000: 12). According to the
latter, this detachment of (Western) representations from local realities ‘(...)
has been carried into the contemporary age’ (ibid.). This might partly explain
the continued abundant attention paid by Western scholars to issues of land,
and especially land tenure, in Africa, as well as the prominent place on the
agenda that is accorded to land issues in the ‘development business’ (see for
an excellent annotated bibliography on land issues in Africa, with an
emphasis on its relation to poverty and development, Palmer 1997). Many of
the (Northern) narratives on land and other natural resources in Africa were,
and often still are represented in the popular media as quite bleak, with
doom-laden predictions about retreating forests, ongoing desertification, soil
erosion, species extinction as well as resorting to other ‘declinist’ termino-
logy (Beinart and McGregor 2003: 1).

More recently, however, both colonial and current developmental
narratives about land and other natural resources in Africa have increasingly
been challenged, especially from within the emerging field of environmental
history (Beinart and McGregor 2003; Dovers, Edgecombe and Guest 2002;
Leach and Mearns 1996). These challenges have mainly taken the form of
looking anew at historical (colonial) records and data, and examining ‘the
moral and cultural filters through which concepts about the natural world
have been passed in different times and places’ (Beinart and McGregor
2003: 2).

Environmental historians increasingly turn to cultural studies and literary
criticism for inspiration and for concepts to reflect on their ‘moral and
cultural filters’ (ibid.: 5). In literary criticism, particularly in the field of
post-colonial studies, Edward Said, Gayatri Spivak, and Homi Bhabha, have
led the debate within the broader context of a deconstructivist paradigm.
Post-colonial theory offers a whole range of concepts on which to reflect and
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COMMUNAL TENURE FROM ABOVE AND BELOW 3

discuss one’s own position in relation to the subject(s) under study (Ashcroft
et al. 2000). We will return to this theme of self-reflexivity later in this
introductory chapter, especially in relation to policy and advocacy, which is
an important undercurrent of this volume.

Competing jurisdictions over land

For centuries, Africa has been characterised by pluralistic land tenure
systems, consisting in different forms of state tenure, private tenure, and
communal tenure. The state generally retains residual ‘ultimate ownership’,
while private tenure is often effected through rights of usufruct. Land tenure
systems nevertheless vary considerably and in many cases, central and local
power structures are engaged in struggles for control of land. Where
strategies are employed to foster the incorporation of local communities into
the wider fabric of society, this is often with the intent of diminishing the
relative power of local institutions (Venema and Van den Breemer 1999).
Land tenure is a key issue in this arena (Toulmin and Quan 2000). Land
tenure can be defined, following Barrow and Murphree (2001: 29) as ‘(...)
the rights of secure, long-term access to land and other resources, their
benefits, and the responsibilities related to these rights’. These rights, in turn
relate to terms like ‘ownership, property, proprietorship and entitlement’
(ibid.). It is important to note in the context of this edited volume that the
term ‘tenure’ includes a ‘temporal dimension’ (ibid.: 30). This means that
rights of tenure are ‘rarely, if ever, absolute’ (ibid.). This observation
provides an important key to this particular volume, because it implies an
ongoing process of competition over these rights in terms of legitimising
narratives and counter-narratives that challenge those narratives, the very
topic of this book.

One of the recurrent themes recently has been the development of a
relationship between land and social / ethnic identity in Africa (Berry 1989;
Ranger 1999; Evers 2002; Spierenburg 2003). Mamdani (1996) argues that
in many parts of Africa, this relation was forged under colonialism, when
Africans could only claim rights to land from the state on the basis of their
alleged membership of an (ethnic/‘tribal’) group, and by referring to
‘ancestral ties to the land’. Both Mamdani (1996) and Vail (1989) argue
convincingly that ‘tribes’ were constructed through this process, rather than
being a primordial locus of identity formation. Land in those areas set aside
for Africans was to be administered through communal tenure, which,
together with territorial land claims based on references to the ancestors, is
often presented as reflecting ‘authentic’ pre-colonial forms of land tenure
(Bruce and Migot-Adholla 1994). A number of authors, however, have
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4 INTRODUCTION

argued that ‘communal tenure’ is a colonial construct as well (Le Bris et al.
1982; Cheater 1990; Ranger 1993; Mamdani 1996; see also below).

There are at least two issues that complicate matters of autochtony (from
the Greek, literally ‘sprung from the earth, soil’) significantly. The first is the
high degree of mobility of many Africans (De Bruijn, Van Dijk and Foeken
2001; Andersson 2002). The complex processes of incorporation of local
communities in the colonial and post-colonial state and the ensuing legal
pluralism pertaining to land more often than not has resulted in tensions
between ‘newcomers’ and those who consider themselves ‘locals’ (Evers
2002; Lentz 2003; Spierenburg 2004). A second complicating factor is the
heritage of the so-called settler colonies, where a racially skewed distribution
of land leads to conflicts and questions concerning the identity of white
landowners. Can white Southern Africans, both Boer and Brit, ever be
considered African in the sense of ‘sons of the soil’? If we are to believe
President Robert Mugabe of Zimbabwe this is definitely not the case (Blair
2002: 169-86). Both President Thabo Mbeki from South Africa as well as
President Sam Nujoma from Namibia seem to support him in his definition
of who is and who is not ‘indigenous’ to the region.

There are authors who argue that the aesthetic aspects of land and
landscape played a particularly important role in white identity construction
(Grove 1987; Wels 2003; Draper et al. 2004) and created a sense of ‘locality
and belonging’ (Lovell 1998). Grove, for instance, provides the example of
the missionary John Croumbi Brown, who went to South Africa as colonial
botanist, bringing with him‘a Scottish intellectual tradition which was at that
time [1862] [was] nurturing a splendid neo-Romanticist school of landscape
painting (...) The connection between the development of a conservation
policy in the Cape and the Scottish Romanticist proclivities of Brown was a
significant one’ (Grove 1987: 29; see also Grove 1997). This perspective
basically argues for acknowledging and recognising that both white and
black African social identities are based on claiming a relationship with the
land (see also Ranger 1999).

The process of white identity construction, however, was often made
possible by raw power politics (Levering Lewis 1988; Wesseling 1992).
European colonial powers superimposed a European-style administration
and jurisdiction upon Africans, but also laid claims to natural resources such
as ivory, copper, gold, timber, diamonds, and cocoa not to mention land
(Pakenham 1991), often in the form of property rights that formed the basis
for exclusion. Furthermore, owners of property also perceived (and often
still do perceive) that they were entitled to political control of the people to
whom they allowed access to their property, for example, through leases.
Property rights and political control over people generally go hand in hand.
In colonial Southern Rhodesia, for instance, policies were introduced to try
to value land on the assumption that attaching monetary value to the land in
relation to its potential agricultural productivity would stimulate producti-
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COMMUNAL TENURE FROM ABOVE AND BELOW 5

vity. Although it is was explicitly stated that ‘(t)he creation of a market for
land does not necessarily imply a system of private ownership of land’
(Yudelman 1964: 114), it usually turned out that way and by implication this
gave political control over local people and labour in terms of granting them
access (see for a critical study of this process Rutherford 2001). Licences
were granted to private, predominantly European, interests for the purpose of
developing and marketing resources. In certain colonies, the political and
economic power of such interests often exceeded the power of the colonial
state. This was particularly true in Southern Africa, Kenya, and the (Belgian)
Congo, where land was appropriated, then reallocated under a variety of land
grants to settlers of European descent or (chartered) companies (see for an
example from the Congo, Depelchin 1992; examples in Southern Africa,
Thomas 1996; Rotberg 1988; Newitt 1995; 1999; examples from Kenya,
Bates 1989).

During the 1960s, the European powers engaged in the process of
decolonisation. Some of the newly formed states (particularly socialist
regimes) nationalised natural resources and private companies. States with a
more market-based orientation or mixed economies also asserted consider-
able control over ownership, as well as the control and allocation of land and
land titles. The centralisation of control over resources was commonly to the
detriment of local (often kinship-based) land tenure systems (Hesseling
1996). Centralisation could only be accomplished by ‘simplifying’ locally
developed complex patterns of land tenure and land use, often involving
multiple use, with multiple owners using different tracts of land for different
purposes during different periods of time (Scott 1998). It also entailed the
simplification of local authority structures. The complexities of kinship
practices, which were often central to local land tenure practices, as well as
references to religious rites and concepts pertaining to these practices, were
often ignored (Van der Klei 1985).

Since the late 1980s international monetary organisations such as the
World Bank, in addition to other donor agencies and NGOs, have been pro-
moting decentralisation within a larger context of democratisation. Decentra-
lisation often seems to be donor-driven, but in fact many African countries
have a long history of swinging back and forth between decentralisation and
(re)centralisation (Ribot 2000; Spierenburg 2003). The international commu-
nity has put the introduction of multi-party democracy high on its agenda,
resulting in the creation of elected councils and committees at several levels
and the constitution of new actors claiming authority in land issues. All these
processes show an ongoing concern with the question of how land tenure
should be administered locally. Systematic attempts to abolish communal
tenure and undermine the authority of its associated ‘traditional guardians of
the land’ (chiefs, local religious leaders) have often been followed by a
corresponding reaction to reinstate communal tenure. This political and
economic uncertainty is compounded by a plethora of local and national
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6 INTRODUCTION

(state) institutions disputing authority over land, that is, competing jurisdic-
tions over land (Juul and Lund 2002).

Hence, land use is not subject to just any single, cohesive body of legal
concepts and rules, but to plural normative systems (Hesseling 1996: 102).
State law, ‘traditional’ law, and religious law may all apply to land use and
land tenure. Hesseling (1996: 102) and Von Benda Beckmann (1991: 78)
add another form of regulation which is relevant to this volume, namely
‘project law’ (see Kassibo, in this volume). Sometimes the various norma-
tive systems result in competing claims to land. In other cases they are
combined into hybrid forms of local regulation, made up of elements of
different systems (Von Benda Beckmann 1991: 78). In this book we look at
the processes through which various actors draw upon a range of, often
competing, jurisdictions in their attempts to settle land claims. We use the
word processes here intentionally, since, as most chapters will demonstrate,
conflicts over land are seldom resolved permanently.

A narrative approach

Some have argued that Post-Modernism brought an end to the grand or meta
narratives (Lyotard 1984: 37). That is to say that all embracing explanatory
models for social reality, such as functionalism, are no longer accepted.
Differentiation, diversity, and fragmentation are now the rule. In other
words, general (hi)stories have come to be replaced by very localised and
personalised narratives and stories (Ellis and Flaherty 1992). Narratives, as
part of the broader category of rhetorical figures, originated ‘as a human-
istically inspired reaction against an all too far-reaching rationalism, which
regards language as something second to logical content’ (Alvesson and
Skoldberg 2000: 89). It was a scientific paradigm shift that fits almost
perfectly into the ethnographic tradition within anthropology in the tradition
of fieldwork (Malinowski) and interpretative anthropology (Geertz). Geertz’
‘doing ethnography’ (1973) became increasingly considered to be telling
stories with a narrative framework, including a beginning, a middle, and an
end, linked in a certain plot (Bruner 1986: 140-1). It is therefore not sur-
prising that literary criticism, and other forms of art, became an important
source of inspiration for anthropologists and social scientists in general
(Kloos 1990; Cosgrove and Daniels 1988: 4).

If we link this general narrative approach to the issue of competing
jurisdictions over land, in whatever form of expression it is presented and
with all its implications for the (strategic) use of rhetoric devices and shared
cultural repertoires, it becomes clear that we are talking about who has
constructed and produced the most convincing story to tell in terms of
legitimisation and processes of in- and exclusion (compare Nauta’s narrative
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COMMUNAL TENURE FROM ABOVE AND BELOW 7

about local South African land sector NGOs representing the ‘grassroots
people’ 2001: 147-83; see also Broch-Due and Schroeder 2000). It also
means that protest against one story line almost always takes the form of a
counter-narrative, an opposition (with serious possibilities for contamination
by opposites, see below). A story can therefore never be interpreted in
isolation. It is inherently linked to multiple other narratives in the arena.
Good and bad cannot be easily discerned in such situations of constantly
mutating complicities. For a better understanding, the various narratives
should be deconstructed and dissected to reveal their constituent elements.

Important in this respect is the concept of memory. Memory is fraught
with difficulties. It is a concept that conflates with other concepts like
nostalgia and processes of remembering. Central to the problem of memory
are questions like: Whose memory are we talking about? What is memo-
rised? For what particular reasons? In the context of post-colonial Africa
these are highly relevant questions. Narratives of colonial nostalgia are, for
instance, having to compete with several state and personal counter-
memories, leading to an arena of ‘politicised memories’ (Werbner 1998: 15).
‘Memory narratives’ are social constructions that are produced and linked to
power and interests (Simpson 1998: 220) and are therefore ‘constantly
updated to suit present needs’ (Cole 1998: 105). Nevertheless, Werbner
argues that despite the obvious politicisation of memories ‘the political
cannot be meaningfully studied apart from the moral’ (Werbner 1998: 15)
because generally human rights and injustices are at stake (see also Falk
Moore 1998). Politicised memory should therefore lie ‘at the very heart of
postcolonial studies’ (Werbner 1998: 15). South Africa can be taken as a
clear example of how, for instance, the ‘official memory’ of the apartheid
state was ‘sanitised’ in the period leading up to the change of government in
1994. Between 1990 and 1994 huge volumes of public records were
destroyed in an attempt to keep the apartheid state’s darkest secrets hidden
(Harris 2002: 135). ‘Politics of archiving’ (Hamilton 2002: 209) can be
considered a sub-category of the “politics of knowledge’ in which memory is
actively created and destroyed, depending on the broader configurations.
This brings us to our own position concerning processes of knowledge
production in the next section.

Scholarship and advocacy

Scholarship naturally involves critical analysis, deconstructing, and occa-
sionally the outright rejection of existing theoretical approaches. Neverthe-
less, the practical and temporal constraints of policy formulation also require
a broad understanding of the historical processes which have led to current
paradigms. Some commentators have drawn a boundary between scholarship
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8 INTRODUCTION

and policy, even though the two are not necessarily mutually exclusive.
Choices have to be made, but not in a decisional or historical vacuum.
Beinart and McGregor appear to view the conundrum as a ‘Catch-22’
situation, as they find it necessary to state in their introduction that they have
not written ‘a book about policy’ (Beinart and McGregor 2003: 2). Although
understandable and legitimate, it also seems a rather artificial separation
between scholarship and influencing policy or straightforward advocacy.
Considering scholarship in the social sciences as able to be ‘neutral’ in the
political and policy sense of the word seems rather naive from a social
constructivist perspective. If we accept that ‘(...) (S)ocial facts , including
native points of view, are human fabrications, themselves subject to social
inquiry as to their origins. Fieldwork constructs now are seen by many to
emerge from a hermeneutic process; fieldwork is an interpretative act, not an
observational or descriptive one’ (Van Maanen 1988: 93). We acknowledge
that the social sciences are not neutral or objective. Should we not then go a
step further and acknowledge that in terms of policies and politics we are not
neutral either? This question led to some debate at the conference from
which this volume derives. Some of the authors contributing to this book
argued that not all research should be aimed at policy making, that we have
some fundamental issues to address that may not easily translate into policy
making or advocating. Others, in contrast, have been involved in advocacy
and policy relevant research for quite some time and feel that we have a
moral obligation to analyse and contribute to the development of policies
pertaining to land use and land tenure, since these affect the lives of the
people among whom we do research so much.

In this book many authors have, often implicitly, sided with people who
previously were or still are rather oppressed and marginalised, and whose
strategies and counter-narratives have not been recognised in the arena of
competing jurisdictions over land in Africa. In that sense many authors in
this book are ‘judgemental’ and, often implicitly, try to suggest options for
policy formulation that attempt to address the needs of the less powerful in
society more adequately. In that process they often oppose current policies
and policy formulations. But taking this seemingly moral high ground is not
without its own complications and problems. There is an inherent danger in
this approach that we would like to put forward on the basis of Derrida’s
discussion (1976; 1989), applied in Sanders (2002: 8-11 and 201), on ‘(...)
complicity — [or] the foldedness or “contamination” of oppositional pairs
(...)’(ibid. 2002: 9). The basic argument is that ‘(w)hen opposition takes the
form of a demarcation from something, it cannot (...) be untouched by that
to which it opposes itself. Opposition takes its first steps from a footing of
complicity’. In a way oppositionality ‘is parasitic on that to which it opposes
itself” (ibid.: 9 and 10). Therefore every choice for opposition is choosing for
a certain type of contamination. This paradox of opposition and resistance
means that ‘(...) responsibility is sharpened. No longer can the intellectual
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COMMUNAL TENURE FROM ABOVE AND BELOW 9

(...) simply proclaim his or her opposition. Complicity has to be acknow-
ledged, and, when a strategy of demarcation is adopted, responsibility
assumed for choosing “between ... terrifying contaminations™” (ibid.: 10). A
further complicating factor in this moral arena, and paradox, is that the
intellectuals or advocates often do not speak or write about themselves, but
that they suggest that they speak on behalf of others; that they give some sort
of voice to the marginalised they have chosen to represent in their work. We
realise that we use concepts that have strong and basic moral connotations to
make our argument, but they might shed some new light on certain research
processes related to competing jurisdictions. Two types of (theoretical and
methodological) reflections are required on the basis of the above: How far
are we as various authors in this book contaminated by that which we try to
oppose? And secondly: How sure can we be about our voice-giving capa-
bilities? These questions have a broader relevance than this book.

On the basis of Derrida’s observation described above, we could ask
ourselves whether we are parasitic on that which we try to oppose. The
answer to that question could perhaps be summarised as follows: Many if
not most conceptualisation, categorisation and theorising on the issue of land
in Africa is done by academics or people from the development business, in
many cases from the developed world. If they side with the less-fortunate,
that is, oppose certain policies and practices that (seem to further)
marginalise certain categories of the less-powerful people in the arena of
land, at the same time the researchers and practitioners are part and parcel of
this process, that is, participating in and making a living on the basis of what
is going on which they try to oppose. But in how far do we dare to
acknowledge our parasitic status? Do we have the courage to use this strong
wording to describe what we do, and how do we cope with it and take our
responsibility accordingly? In South Africa, for example, these were
fundamental questions for the Truth and Reconciliation Commission (TRC),
chaired by Archbishop Tutu, in order to indicate the possibility of a joint
future for all South Africans after Apartheid. The TRC report is quite clear
on this by choosing to follow Hannah Arendt’s notion of ‘the banality of
evil’. Although the terms ‘parasitic’ and ‘contamination’ connote the darker
side of human interaction, they certainly do not apply only to the extremes of
human behaviour. Most of the time they refer to the banality of everyday
routines, of which we are no longer aware, but that in their own small and
tiny ways contribute to the perpetuation of the status quo and the injustices
that come with it. It is more in this context that concepts like parasitic and
contamination should be placed and understood according to the TRC.
Following this line of argument it pleads, ‘for a heightening of personal
responsibility, which, paradoxically, would mean not washing one’s hands
but actively affirming a complicity, or potential complicity, in the “out-
rageous deeds” of others’ (ibid.: 3). Only this acknowledgement could
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10 INTRODUCTION

further the process of reconciliation and ultimately lead to a common future
for all South Africans, according to Desmond Tutu (Tutu 1999).

For some of us how to cope with it means primarily taking the ‘dare to be
dirty’-approach, that is, we dare to discuss openly and explicitly issues in the
communicating domains of the social sciences and research on the one hand
and political and power debates on the other. We should have the courage to
write that we are not politically neutral and that we would like to contribute
to a policy process through which the position and livelihoods of the for-
merly disadvantaged groups might improve. We acknowledge wholehearted-
ly that there are no easy answers to these issues and that we would like to
postpone moral judgements about the ideas and convictions we oppose as
much as possible, although this might be difficult in the context of political
debates. We should also try to cope with the idea of intellectual complicity
by investing in an extensive reflection process where it concerns our
research material along the lines suggested by Alvesson and Skoldberg. ‘The
whole idea of reflexivity, as we see it, is the very ability to break away from
a frame of reference and to look at what it is not capable of saying’ (2000:
246).

Alvesson and Skoldberg’s suggestion that we focus on what we are ‘not
capable of saying’ could be linked to Spivak’s argument in the field of
literary criticism, on the impossibility of speaking on behalf of others,
especially the ‘subaltern’, a concept of crucial importance to post-colonial
studies. Spivak develops her argument in ‘Can the subaltern speak?’, in
which she basically problematises the claim of academics like Foucault and
Delleuze, or intellectuals in general, that they can represent, or are able to
give voice to, the disenfranchised. In their effort to try and let the subaltern
speak for themselves, academics efface their roles as intellectuals according
to Spivak (1988: 292). She makes particular note of the impossibility of
Western feminist writers speaking for ‘Third World’ women: ‘(...) the
subject of exploitation cannot know and speak the text of female exploitation
even if the absurdity of the non-representing intellectual making space for
her to speak is achieved’ (ibid.: 289). What Spivak does in her argument is
highlight ‘the limitations of applying European theories of representation to
the lives and histories of disempowered women in the ‘Third World’. Unless
western intellectuals begin to take the aesthetic dimension of political
representation into account, Spivak argues that these intellectuals will
continue to silence the voice of subaltern women’ (in Morton 2003: 58). In
other words, ‘Spivak is certainly sceptical about the political benefits to be
gained from the benevolent western radicals speaking for postcolonial
subjects’ (ibid.: 127). She not only makes her point for Third World women
in literary criticism. In analysing the rewriting of Daniel Defoe’s Robinson
Crusoe by J.M. Coetzee in his book Foe, for instance, there are several
attempts made by a person named Susan Barton to teach a man called Friday
to communicate in English. In Coetzee’s book, Friday is not able to speak
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because his tongue has been removed by slave traders. Therefore Susan
Barton tries to teach him how to write in English. She fails dismally. In
Spivak’s interpretation Friday can be seen as an ‘agent of withholding in the
text’ (Spivak 1991: 172). She ‘suggests that Friday’s agency lies in his
refusal to be represented. By doing so, Spivak emphasises [once more, now
by analysing Coetzee’s book] that Coetzee draws attention to the limitations
of postcolonial representation as an effective vehicle for political change’
(Morton 2003: 123).

In a revealing article on English landscape painting, Prince starts with a
reproduction of a painting of an English landscape drawn by a Chinese
painter, Chiang Yee, in 1936, entitled ‘Cows in Derwentwater’. ‘The paint-
ing looks strange, not because it is incorrect in detail, but because it fails to
reproduce images we have learned to associate with English Lakeland
scenery’ (Prince 1984: 4). The famous Australian writer David Malouf, has
said in an interview with a Dutch newspaper that if he had to write about the
consciousness of Aboriginals, no matter how much research he were to put
into it, the resulting narrative would undoubtedly be considered not-
authentic (Vloet 2001). Narrators around the world seem to be strongly
influenced by ‘spirits of place’ (Brown 2001). In the social sciences,
especially in the disciplines of anthropology and history, many European and
other Western-born and trained scientists have written about locality and
belonging in the African context. We, the editors, belong to that tradition.
Many of the contributing authors of this volume are scientists from Africa
(but often trained in a Western discourse of science). With such a mixture of
perspectives, both Western and African, the interesting meta-question that
underlies this volume and which only the reader can answer by reading
‘between the lines’ is whether the narratives in this book show similarities
and differences in relation to spirits of place. In addition to the critical debate
about representation in post-colonial studies, which we have presented
above, we add this observation on landscape painting, through which we
want to indicate how precarious knowledge production and construction is
and how (ultra) modest its producers should be about claiming any close
proximity to certainty. In other words, we (only) add our (politicised)
narratives on land, and the constructed memories inherent in them, to the
ongoing processes of policy making and competing jurisdictions over land in
Africa.

Outline of the book

This book can be roughly divided into three parts. The first part describes
various attempts by governments to control land use and land tenure through
programmes of land reforms. Together the chapters provide an overview of
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colonial influences on local land use and tenure, and the resulting legacy that
post-Independence governments had to deal with. This part sets the scene for
the second part of the book, which discusses the increasing importance of
narratives about autochthony, about ‘first-comers’ and ‘late-comers’ in local
competing claims on land, which result from colonial and post-colonial
national land legislation. In addition, the chapters discuss how people derive
their identity from land. The third part of the book explores the apparent
resurgence of so-called traditional authorities in the management of land,
often in a context of national policies of decentralisation.

The land reform programmes analysed in the first section of the book
range from the redistribution of land to redress racially skewed access
patterns to programmes aimed at reorganising land use practices within
communal areas. The first chapter, by Ben Cousins and Aninka Claassens, is
to a large extent based on actual advocacy work that the Programme for
Land and Agrarian Studies (PLAAS) from the University of Western Cape,
South Africa, is doing on land issues, particularly on communal land tenure
systems in South Africa (see our discussion on academic and advocacy work
earlier in this introduction). This chapter was written when Ben Cousins and
his colleagues had just fought a long and bitter battle in the South African
parliament over the Communal Land Right Bill in the second half of 2003.
This recent experience resonates through the chapter, which results in a
vibrant text pleading and arguing for social justice for the rural poor in the
field of communal land tenure. Its political positioning and a positive choice
for South Africa’s rural poor is a refreshing angle in the usual arena of
academic restraint, and a fitting contribution to an edited volume focused on
competing jurisdictions over land in Africa. Also in this chapter, as in the
other chapters in this section of the book, the often controversial role and
position of local authorities is highlighted and central to the chosen political
economy approach and analysis.

The second chapter, by Lungisile Ntsebeza, addresses a hitherto ignored
but highly relevant and interesting problem: How should issues of restitution
and redistribution concerning land owned by churches be addressed?
Ntsebeza analyses local views on the pros and cons of the restitution of
church land in South Africa. The third chapter, by Taylor Brown, analyses
Zambia’s market-based programme for land reforms. Given the high hopes
that institutions like the World Bank project onto such land reforms in terms
of the contribution these allegedly could make to economic growth and
equity, Brown’s critical analyses of the effects of Zambia’s programme
makes interesting reading. The fourth chapter, by Marja Spierenburg,
describes the implementation of internal land use reforms in a communal
area in Zimbabwe. Between the mid-1980s and the year 2000 (when the first
farm invasions occurred), the post-Independence government quickly shifted
its focus from land redistribution to the reorganisation of the communal
areas, adopting policies that showed striking similarities to Rhodesian land
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use policies. Spierenburg describes the role of spirit mediums in resisting the
land reforms. The fifth chapter, written by Bill Kinsey, discusses very recent
developments in the so-called resettlement areas of Zimbabwe, former
‘European’ land that had been redistributed among African farmers shortly
after Independence. In these areas, farmers had to (re)create village com-
munities under circumstances that differed from those in the communal
areas. Kinsey describes the effects of the recently introduced Traditional
Leaders Act.

In the second section of the book the contributing authors analyse
narratives constructed around ‘first-comers’ and ‘late-comers’ within the
context of multiple jurisdictions over land. In the first chapter of this section
Carola Lentz describes how narratives — recounting the immigration of one’s
ancestors into the area, the establishment of the settlement, and subsequent
property transactions — play a decisive role in legitimising land claims. She
maintains that even the forcible appropriation of land is usually narrated as a
voluntary cession by the previous owners. In conflicts over land or political
allegiance connected with land ownership, the contestants inevitably present
different versions of the settlement history to buttress their own case. Even
under modern property regimes, narratives, like those presented in court
cases, are crucial to legitimising claims. Drawing on case studies from
northern Ghana and southern Burkina Faso, the chapter explores the role of
narrative in asserting, defending, and contesting land claims. In the
following chapter Bernhard Venema discusses how Berbers and newcomers
in the Moroccan Middle Atlas competed for access to the commons, the
outcome of which has been shaped by processes of state formation.
Formerly, newcomers could settle and farm only by being adopted into the
Berber community. This continued during the first phase of the Protectorate,
which maintained customary law and traditional management. During the
second phase, capitalistic enterprises created a land and labour market
leading to the privatisation of land and the undermining of customary law.
After independence, national legislation was introduced and government
officials became the guardians of ancestral lands. However, the local
population and their leaders asserted their Berber identity by resisting the
new legislation and restricting access to land by newcomers. The chapter by
Dereje Feyissa also focuses on narratives, but through an analysis of the
meaning of land in identity formation among contemporary Anywaa and
Nuer in Ethiopia. They are engaged in a social struggle which is becoming
increasingly violent. At the heart of the conflict lie the multiple meanings
attached to and the growing political significance of the land. At a symbolic
level, the Anywaa landed identity discourse collides with the Nuer mobile
identity discourse. As an economic resource, a specific land type (riverine
land) has become an object of struggle, and, in the context of institution-
alised ethnicity, land has become a strategy of political entitlement. Where
the Anywaa invoke autochthony in the struggle for cultural identity and as
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an ideology of political entitlement, the Nuer have relied upon a scheme of
interpretation and creative strategies of entitlement that counter Anywaa
exclusionary practices. The resolution of the dispute is increasingly influen-
ced by extra-local political processes. Sandra Evers’ chapter focuses on
identity formation based on land in the Malagasy context. For the Betsileo
people of the extreme Southern Highlands of Madagascar, land plays a vital
role in social relations. It is the main source of subsistence. It serves as a sign
of visible wealth, and as an instrument of exclusion. In a country where
poverty is widespread, and where outlying regions are little influenced by
the hand of central government, land is the principal avenue to power. And,
finally, because one must have land to possess a tomb, it is the sine qua non
of a successful passage into the Hereafter. The chapter outlines how the
tompon-tany (‘master(s) of the land”) control access to and management of
land in rural Madagascar. They generally do not register their land claims.
Tombs are deemed to constitute sufficient evidence of title, since the
Malagasy believe tombs are geographical markers of family origin in a
particular region. This naturally raises potential disputes between claims
based on local tenure practices and the national land title system, which the
Malagasy government is currently trying to overcome with new legislation, a
policy which is in direct conflict with the historical supremacy of the
ancestors. Rie Odgaard analyses the effects of an increasing land scarcity in
some parts of Tanzania. Looking at land rights from the perspective of social
relations and as results of processes of negotiation in the context of the
multiple normative orders existing in Tanzania, her chapter shows that some
groups, for example, women and pastoralists, are generally less favourably
positioned than other groups in the struggle to defend their rights to land.
Changing gender relations and the special land use system practised by the
pastoralists are identified as the major factors influencing this situation.
Attempts made by various African governments to decentralise manage-
ment powers over natural resources to traditional local authorities is the
common theme in the chapters in this third section of the book. This also is
true of Uganda, the subject of the first chapter in this section, where the
government decentralised management of natural resources to district and
sub-county level in a 1993 statute. Frank Muhereza approaches the issue
from a primarily juridical perspective and sketches a detailed account of
government’s meandering attempts to achieve decentralisation. His case
study of the Masindi District in Uganda shows that, as in many other
instances in Africa, a policy of decentralisation is often followed by acts and
regulations that can in effect be interpreted as part of processes of re-
centralisation, after which (re)-decentralisation is attempted once more.
Furthermore and almost inevitably, in the process, decentralisation favours
certain institutions, authorities, and individuals to the detriment of others,
making it a very uneven, and as a result very competitive process where
formal policies and informal practices become intertwined. A good example
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of this is where Muhereza shows how the government’s objective of
curtailing the illegal harvesting of timber in forest reserves by decentralising
the monitoring and policing to local authorities of the Forest Department and
the private sector is completely counterproductive, because colluding with
the illegal pit-sawyers earns local communities a nice, and much needed,
income.

In their chapter Sagane Thiaw and Jesse Ribot concentrate on two cases
in southeast and east Senegal, West Africa, where village chiefs hold the
legal authority for allocating forest access. Interestingly enough, in the two
cases they present in this chapter, chiefs particularly favour outsiders in
allocating access, despite the vehement and consistent protests of insiders,
namely community members. As village chiefs are dependent on the
goodwill and trust of the village people for their position, the villagers
should consequently be able to exert considerable local pressure on the
decisions of to whom to grant and from whom to withhold forest access.
Why do village chiefs nevertheless favour outsiders in these two cases? How
are they able to resist the protests of their own people? Thiaw and Ribot try
to find an answer to these intriguing questions, based on empirical research
done in 2002.

Senegal, but this time the southern central part close to the Gambian
border, also features as a case study in the next chapter by Mayke Kaag. She
shows a fascinating development in which local communities, particularly
the women, have started to develop small valleys which used to be virgin
bush or were only used as cattle tracks, into arable agricultural land. A
creative form of agricultural entrepreneurship in a context of land scarcity
and an uneven distribution of resources. Because there is no formal
allocating framework for this type of land, these developments show a
creative mix of informal and formal settlements between the local entre-
preneurs and the various traditional authorities dealing with land. It is
fascinating to study how this new development will be either incorporated
into existing structures of land management or will require new structures of
governance with the consequences it will have for generating new configu-
rations of power where the entrepreneurs will have to compete for their own
space, both literally and figuratively speaking.
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Communal tenure ‘from above
and ‘from below’. Land rights,
authority and livelithoods in
rural South Africa

Ben Cousins and Aninka Claassens

Introduction

This chapter discusses struggles over land rights, authority, and livelihoods
in communal tenure systems in South Africa from the colonial era through to
the present, with a particular focus on the changing character of state policies
in relation to these systems. This sets the scene for a discussion of current
debates on tenure reform policy in the communal areas of the ex-Bantustans,
and on the Communal Land Rights Bill in particular.

A political economy approach, that locates questions of land tenure in a
wider social context of unequal class relations articulated with political
power and forms of state rule, is adopted. Three major themes are pursued in
this analysis: (a) the role of land tenure in rural livelihood systems; (b) the
content and strength of rights within communal systems; and (c) institutional
arrangements for land administration. The latter are often the site of a
complex politics over competing claims for jurisdiction over land allocation
and land conflicts. In relation to all three themes, the view ‘from below’,
(that is, of the mass of rural people), is contrasted with the view ‘from
above’ (that is, of the holders of political and economic power).

Communal tenure, in the past and in the present, is shown to have two
faces — one revealing advantages for ruling (or aspirant) elites, and one
revealing key strengths for the rural poor — although these broad groupings
are not homogeneous, but internally differentiated in various ways. Contrast-
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ing perspectives result in very different policy prescriptions, and precisely
which policies happen to be implemented depends on the outcome of
struggles between contending interest groups. This has been the case in
times past, and is still the case today, as revealed in controversies over the
Communal land Right Bill.

What is ‘communal tenure’?

Most land tenure systems in Africa are still ‘communal’ in character,
although, as Bruce (1988) points out, this is in some respects a misnomer,
since it is taken to imply common ownership of all/ resources and collective
production, which is rarely the case. What ‘communal’ generally means is a
degree of community control over who is allowed into the group, thereby
qualifying for an allocation of land for residence and cropping, as well as
rights of access to the common property resources used by the group. Groups
often restrict alienation of land to outsiders, and thus seek to maintain the
identity, coherence, and livelihood security of the group and its members.

In these systems allocations of residential and arable land usually result in
strong and secure rights for individuals or families, the household being the
basic unit of production. Families and larger clusters of households some-
times also have preferential rights to some common pool resources such as
water points, or areas of dry season grazing. The result is that ‘communal
tenure’ systems are mixed tenure regimes, comprising bundles of individual,
family, sub-group, and larger group rights and duties in relation to a variety
of natural resources.

The overall character of communal tenure is that rights to land and
natural resources are shared and relative, with flexible boundaries between a
variety of social units, but nevertheless conferring high levels of security of
tenure. Relative rights are nested within a hierarchy of social and admini-
strative units or levels. Okoth-Ogendo (2002: 2) puts it thus:

(...) the [African] Commons are managed and protected by a social hierarchy
(...) the family, the clan and lineage, and the community (...) are decision-
making levels designed to respond to issues regarding allocation, use and
management of resources comprised within the Commons on the basis of scale,
need, function and process.

Western ideas about property tend to equate it with ‘ownership’, and even
more narrowly, with private ownership. Western legal systems often do not
recognise non-Western systems of property rights, and this has been widely
used to discriminate against indigenous land rights holders.

One important difference between Western and non-Western systems of
property is the degree of exclusion involved. Key features of private proper-
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ty and the ‘ownership’ model are clearly defined (often surveyed) physical
boundaries between areas of land, unambiguous definitions of who has what
kinds of rights and who does not, and the exclusion of non-owners. As Peters
(1998) points out, this is not necessarily the case with non-Western systems,
where inclusivity and the ‘right not to be excluded’ are often core features.

These tenure systems are ubiquitous in Africa, where, despite rapid rates
of urbanisation, the majority of households still derive the bulk of their
livelihoods from land-based activities (cropping, livestock production, and
natural resource harvesting). Common property resources make a vital con-
tribution, providing grazing and browsing for livestock, water for domestic
use, livestock and irrigation, habitats for wildlife (yielding food, cash, and
medicines), building materials, medicinal plants, fuel, edible plants, and raw
materials for tools and handicrafts. The role of communal tenure systems in
securing access to these resources is often under-estimated (Cousins 2000).

Thus communal tenure systems in all their diversity must be understood
in terms of their embeddedness within social relations, the manner in which
they articulate with characteristic modes of production and livelihood, and
the central role of political authority in their day-to-day ‘administration’.

Historical dynamics: Communal land tenure under colonial rule,
segregation, and apartheid

Conquest and incorporation of African polities in South Africa by the
colonial state brought the imposition of new forms of authority, law and
economic organization, and the subordination of indigenous forms of land
tenure and governance. Over two centuries whites took possession of the
bulk of the land, and state policies attempted to mould African livelihood
and land tenure systems to the needs of the dominant classes. These policies
were actively resisted by rural communities, in high profile rebellions or less
obviously in ‘hidden struggles’ of various kinds (Beinart and Bundy 1987).
Both kinds of struggle shaped policies and their outcomes.

Subordination of indigenous land rights was achieved in two main ways.
Firstly, African ‘reserves’ were created, at first as a way of containing resist-
ance to dispossession, and later as reservoirs of cheap labour for the emer-
ging capitalist economy. The reserves also facilitated the creation of a sys-
tem of indirect rule, in which traditional leaders undertook local administra-
tion on behalf of the colonial state. Some core elements of the indigenous
tenure systems survived, but the governance and land administration com-
ponents in particular were severely distorted. Those leaders who collabora-
ted with the colonial state tended to wield their power in support of their
personal and political interests. Some chiefs led resistance to domination,
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and were then deposed by government officials as a result (Mbeki 1964;
Levin and Mkhabela 1997: 156; Mamdani 1996: 195-6).

Secondly, many Africans continued to live on white-owned land outside
the reserves, and for decades remained the main agricultural producers on
that land, either as sharecroppers or as labour tenants. The new owners were
either speculators or Boer farmers unable to use much of the land produc-
tively. As capitalist agriculture slowly took root in the countryside, African
producers were gradually stripped of their rights to engage in farming and
transformed from being sharecroppers or labour tenants into highly exploited
farm workers (Morris 1976).

Variations in colonial land tenure policy: Individualisation,
reserves, indirect rule, and community purchases

Within this overall pattern there were many regional variations in policies
and their impacts, detailed in a comprehensive overview by Delius et al.
(1997).! In the Cape Colony, for example, various measure attempted to
restructure land tenure and to provide individual titles. The Native Locations
and Commonage Act of 1879, for example, allowed the Governor to divide
land in the Ciskei into individual ‘quitrent’ titles with areas reserved as
communal grazing. Quitrent was originally a system under which some
settlers had been granted titles to land by the Dutch East India Company,
later converted into freehold titles. Quitrent appeared to offer ‘the dual
advantage of modernising African societies and generating revenue for the
state’ (Delius 1997: 10). But the quitrent system was extended to Africans in
a diluted and discriminatory form — no conversions to freechold were
allowed, and a key condition was that the title-holder could not alienate his
land without permission (Ntsebeza 2003: 147).

The response was disappointing to policy makers. In 1881 an official
report pointed out the widespread failure by reserve occupants to take up
their titles, in part because of reluctance to pay the costs of survey and
titling. Many original grantees had died but their heirs had not taken steps to
transfer lots into their own names. Many quitrents had not been paid for
years, plots had been abandoned or given away without official sanction, and
houses had been built on the commonage. One of the reasons for this state of
affairs, according to the Surveyor-General, was a ‘preference for tribal or
common tenure’ (cited in Delius ef al. 1997: 10). The Cape Commission on
Native Laws and Customs of 1883 reported that ‘in several of the frontier
districts the mass of the inhabitants (...) although legally subject to Colonial
law, had only been nominally so: And to a very large extent they are still

Limitations of space mean that only a superficial summary can be provided here.
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actually under their traditional laws and usages’ (cited in Delius et al. 1997:
10).

In the Transkei the courts applied customary law, and the existing land
tenure was allowed to continue to operate largely as before. However, a new
system of land administration was imposed, headmen being appointed within
wards or locations. They were responsible for allocating land, subject to
confirmation by a magistrate. This system was first introduced in the Ciskei
in the 1850s to keep the influence of potentially rebellious chiefs under
control.

The Glen Grey Act of 1894 also sought to introduce a system of
individual tenure, at first only in the Glen Grey district in the Ciskei, but
later extended to districts in the Transkei. By the 1930s a deeds registry in
Umtata held over 50,000 titles. The act was portrayed as modernising and
‘assimilationist’, but in fact sought to reduce the size of individual arable
lands and thus facilitate the supply of migrant labourers to the newly
established gold-mining industry. Married men were entitled to only one
arable plot, and only title-holders were entitled to graze their livestock on the
commonage. Security of tenure was not very strong — titles could be revoked
for rebellion, conviction for theft, non-beneficial occupation, and non-
payment of quitrent or surveying costs. Allotments could not be mortgaged,
leased, subdivided, or sold. Only one male heir could inherit the plot,
rendering other male heirs landless. Title-holders did not qualify for the
Cape franchise.

As with quitrent, the new system did not operate in the manner
anticipated by the policy makers. Boundaries of cultivated lands were not
observed, with survey beacons torn down or ignored; the distinction between
arable and commonage land became blurred as landless family members
ploughed areas of the commonage; and transfers through inheritance were
often not registered.

Some social groupings, albeit a minority of the rural population,
remained in favour of individual title. Ntsebeza (2003) analyses the early
twentieth century struggles by the holders of freehold land in Xhalanga
district to resist the diminution of their rights to the restricted terms of
quitrent, partly because this would mean the loss of their rights to vote.
There was a distinct class character to this struggle, since those who had
been allocated farms in the district by the colonial authorities were drawn
from the ranks of Mfengu ‘loyalists’, who were also largely educated,
‘school’ rather than traditionalist, ‘red’ people (ibid.: 168). A larger propor-
tion of residents were hut tax-payers who cultivated land but held no title, or
applicants for land (ibid.: 159).

In Natal, by contrast, individualisation of land rights was not pursued.
The British accepted recommendations by a commission of enquiry that
customary law be recognised and chiefs be used for local administration.
This meant that pre-existing systems of land tenure would continue.
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Attempts were made to give chiefdoms jurisdiction over clearly defined
territories, but in reality boundaries were ill-defined and members of
different chiefdoms intermingled, leading to conflicts. Only on mission
stations was individualisation of land tenure attempted, but even here only a
minority of converts accepted the offer of individual title.

In the Transvaal, a relatively weak Boer state and determined resistance
by Africans meant that for much of the nineteenth century ‘competing
systems and conceptions of land rights co-existed in varying degrees of
tension and conflict’ (Delius et al. 1997: 24). On the basis of somewhat
shaky ‘agreements’ with local chiefs, the trekkers distributed land between
the Vaal and the Limpopo. Over time individuals accumulated massive
holdings, and vast holdings were held for speculative purposes by land
holding companies by the end of the nineteenth century. Holdings included
large areas of African settlement and independent chiefdoms.

There were debates about establishing reserves for African settlement,
but none were designated until after 1881. To secure their independent land
rights many Africans had no choice but to attempt to purchase farms and
become landowners themselves. Since only white burghers could buy land,
many African communities requested missionaries to purchase farms on
their behalf, using money collected by the chief from cattle sales or the
wages of migrant workers. After 1881 a Native Location Commission was
established to reserve land for ‘Native tribes’. Africans were now allowed to
acquire land but this would have to be registered in the name of the
Commission (later the Superintendent of Natives). Although the boundaries
of African land were established through market transactions or administra-
tive fiat, internally the land tenure systems continued to operate along cus-
tomary (that is, communal) lines (ibid.: 31).

Increasing state regulation of communal tenure

The 1913 Land Act was intended to lay the basis for a ‘segregationist social
order’ in the newly established Union of South Africa. It did not create the
reserve system so much as entrench the existing locations and overall
distribution of land. The Act was a holding measure while the Beaumont
Commission developed recommendations for a permanent land dispensation.
The scheduled ‘native areas’ covered seven per cent of the land area of the
country, but Africans actually occupied a much larger area.

There were long delays in the making of policy, and the impasse created
a need to allow African land purchases outside the scheduled areas, which
was possible if the Governor General gave his approval. Land so acquired
was held in trust by the Minister of Native Affairs, and had to be effected on
a ‘tribal’ basis rather than as a purchase as community or a partnership.
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The 1936 Land and Trust Act added another six per cent of the country to
the area in which Africans would be allowed land rights. A body called the
South African Native Trust was established, in which all crown land set
aside for ‘native occupation’ would be vested. The Act also allowed regu-
lations to ‘prescribe the conditions on which natives may hire, purchase or
occupy land held by the Trust.” and to control soil erosion. The Native
Affairs Department was determined that land purchased by the Trust, in
order to be allocated and occupied by Africans, ‘will not be ruined by
malpractices’. Proclamations followed in 1939 that allowed the department
to declare betterment areas, in which stock numbers could be assessed and
surplus animals culled.

Regulations were passed that drastically reduced tenure security. Land
holders’ rights to transfer or bequeath land were limited, the size of allot-
ments was set, and women’s land rights were severely circumscribed. As
Delius et al. comment, ‘access to land depended upon the whims of white
officials and strict observation of a host of regulations’, and there was ‘a
reduction in the scope for flexibility and diversity in land holdings which
had characterized ‘customary’ systems’ (1997: 38). Resentment of this
pattern of intensified state intervention in land tenure helped provoke major
rural revolts (as in Sekhukhuneland and Pondoland) from the 1940s to the
early 1960s (Chaskalson 1987). Trust land was also used by the state to
accommodate the victims of forced removals or farm evictions from the
1950s onwards.

Large numbers of farms purchased and long-settled by Africans became
known as ‘black spots’. They were targeted for forced removals when
apartheid policies were implemented after 1950. Often operating systems of
communal tenure within their boundaries, these areas also accommodated
large numbers of evictees from farms, usually as tenants, partly due to the
continuing strength of an African ‘land ethic’. The high population densities
that resulted often led to severe strains on the tenure system (TRAC 1992).

The drive towards uniform approaches and increased levels of state
interference in the operation of communal tenure systems was evident in the
Native Administration Act of 1927. Africans were to be governed in a
distinct domain legitimated by ‘custom’ and chiefly rule, but control was
exerted from above. The Governor General, as ‘supreme chief of all natives
in the provinces of Natal, Transvaal and the Orange Free State’ could
recognise or appoint anyone as a chief or headman and define the boundaries
of any tribe or location.

The Bantu Authorities Act of 1951, coming on top of betterment planning
and authoritarian regulation of land rights under Trust tenure, was the last
straw for many rural residents, and a key factor in the rural rebellions of the
1950s (Mbeki 1964). It involved the establishment of Tribal Authorities. The
version of ‘traditional rule’ imposed was highly authoritarian, ‘stripped of
many of the elements of popular representation and accountability which had
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existed within pre-colonial political systems and which had to some extent
survived within (...) the reserves’ (Delius ef al. 1997: 39). Many chiefs used
their new-found powers and reduced accountability to allocate better quality
land to themselves and their supporters, and to demand higher payments for
allocations. Tenure security and the legitimacy of customary systems were
thus further weakened.

Proclamation R.188 of 1969, issued under the powers vested in the State
President (formerly the Governor General) under the Native Administration
Act and the 1936 Land Act, was intended to regulate the operation of land
tenure in black areas in greater detail. Two forms of tenure were defined —
quitrent for surveyed land and ‘Permission to Occupy’ (PTO) for unsurveyed
land. Severe limitations on the content of the rights of holders were laid
down, for example, one man — one lot; restrictions on plot size; a rigid
system of male primogeniture to govern inheritance; non-recognition of
female land rights (Budlender and Latsky 1991). Officials were given
extensive powers to appropriate land and to cancel quitrent titles and permis-
sions to occupy. Chiefs and headmen undertook the task of allocation,
agricultural officers surveyed the boundaries of sites and fields, and magis-
trates issued the PTOs. Registers of permit-holders were kept at the magis-
trate’s offices.

In the Bantustan era large areas of land occupied by blacks (including, in
the Transvaal in particular, a large number of purchased farms) were
transferred to the jurisdiction of ‘self-governing territories’ and many
communities were placed under the jurisdiction of government-recognised
chiefs and Tribal Authorities. The governments of the Bantustans often
passed laws to regulate the operation of land tenure systems yet more, but
none undertook fundamental reforms of the prevailing legal and admini-
strative regimes.

Communal tenure, migrant labour, and capitalist development

High levels of state interference in and regulation of ‘traditional’ tenure
systems in the colonial era and in the subsequent decades of white minority
rule emerge clearly in this brief historical overview. Interventions took two
very different forms: (a) largely unsuccessful attempts were made to create
forms of individual title and do away with communal tenure, which was seen
as backward and constraining of capitalist-style development and enterprise;
and (b) the dominant type of intervention was a policy of preserving
communal tenure, with chiefs and headmen playing key roles in land
administration, but increasingly under the direct supervision of government
officials. Communal land rights were increasingly circumscribed and limited
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by government regulations. A distorted and legally insecure form of commu-
nal tenure resulted.

What were the underlying motivations of these policies, and what were
the wider political and economic dynamics that informed them? These are
issues of ongoing controversy and debate. Three strands of thought will be
summarised here.” Firstly, Wolpe (1972) and others (for example, Hendricks
1992) have argued that early processes of capitalist accumulation depended
upon the maintenance of pre-capitalist relations of production in the re-
serves. Traditional social and economic relationships provided a significant
proportion of the means of reproduction of the migrant labour force, through
agricultural production together with a range of ‘social security’ functions
(for example, care of the young, the aged, the sick, and ‘resting’ migrants).
This meant that employers could pay wages to migrants that were
significantly lower than they would have to have been if workers and their
families had been permanently resident in urban and mining centres. Access
by migrants to both agricultural production and social service functions
depended on the preservation of networks of reciprocal obligation between
migrants and family. This is why the state recognised African law and
custom, enhanced the powers of chiefs, and accepted the existence of
communal tenure.

However, the rough equilibrium between production, distribution, and
social obligation in the reserves was fragile. The absence of male migrants,
together with growing population pressure, led over time to impoverishment
of the reserve economy, and a decline in its capacity to contribute to the
reproduction of the work force. At the same time, a number of workers
began to be permanently urbanised, with reduced access to rural social
networks. Both factors led to increased levels of conflict over wages.
According to Wolpe, apartheid polices developed by the Nationalist govern-
ment after 1948 were a response to this political challenge, and the function
of the reserves was now ‘exercising control over a cheap African industrial
labour force in or near the ‘homelands’, not by means of preserving the pre-
capitalist mode of production, but by the political, social, economic and
ideological enforcement of low levels of subsistence’ (Wolpe 1972).

Hendricks (1992) puts forward similar arguments. In his view,
government-sponsored communal tenure bore little resemblance to the pre-
colonial system, and was severely ‘distorted’. It allowed the ‘maximum
occupation of land’ in the reserves which was congruent with territorial
segregation and proletarianisation, facilitated the political authority of a co-
opted chieftaincy that functioned as agents of social control, and sought to

2 Arguments on these questions are complex and wide-ranging, and at the heart of

long-standing debates on the political economy of capitalist development in
South Africa. Only a simplified and condensed version can be presented here.
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‘insidiously create tribalism in the form of bogus mini-nationalisms’ (ibid.:
77).

Mamdani (1996) stresses the political rather than the economic
significance of communal tenure. He suggests that across Africa policies of
indirect rule and the creation of native reserves created a ‘bifurcated’ state.
Power in urban areas was characterised by the discourses and institutions of
civil society, citizenship rights and the separation of powers; but in rural
areas by community, custom and the fusion of powers in a unitary traditional
authority. Communal tenure rather than private property was deemed the
appropriate system for holding land. Traditional authority, based in part on
control over land, constituted a ‘decentralised despotism’ of subjects ruled
by chiefs. These measures considerably lowered the cost of colonial rule.

Mamdani also discusses democratic struggles against the ‘clenched fist’
of repressive traditional authority. These took the form of a ‘civil war within
the tribe’, and as in the South African cases he cites (for example, the
Witzieshoek, Sekhukhuneland and Pondoland revolts) could involve vio-
lence against collaborationist chiefs. Notions of the accountability of chiefs
to the community at large were often invoked in the course of these
struggles: 