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Abstract

This article gives an overview of developments in national and European law regarding same-sex partners. New 
legal family formats such as registered partnership have been made available in more and more countries. The 
number of countries that have opened up marriage to same-sex couples is also growing. Various classifications of 
the new legal family formats have been proposed, and an increasing number of EU laws now acknowledge non-
marital partners. The European Courts have been asked several times to rule on controversial differentiations 
between different legal family formats or between same-sex and different-sex partners. The affirmative eloquence 
in their case law suggests that more steps towards full legal recognition of same-sex families could be expected.

L’articolo fornisce una panoramica degli sviluppi delle legislazioni nazionali ed europee in materia 

di coppie dello stesso sesso. In un crescente numero di paesi si sono resi accessibili nuovi modelli fa-

miliari, quali le unioni registrate, ed è cre sciuto inoltre il numero di paesi che ha aperto il matrimonio 

alle coppie dello stesso sesso. Sono stati proposti diversi sistemi di classificazione di tali nuovi modelli 
familiari ed un crescente numero di leggi dell’Unione Europea ha riconosciuto gli status non coniugali, 

così come le corti europee sono state chiamate più volte a decidere sulle controverse distinzioni sia fra i 
diversi modelli familiari, sia fra le unioni formate da persone di diverso o dello stesso sesso. Le risposte  

affermative date nei precedenti casi inducono a ritenere che ci si debbano attendere ulteriori passi nella 
direzione del pieno riconoscimento delle famiglie composte da persone dello stesso sesso.
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1. Introduction

The year 2013 marks the completion of a major task, while a new challenge is presenting itself. This was 
not only true for Titia Loenen, but also for the European Court of Human Rights. From 2003 onwards 

the Strasbourg court has been developing a body of case law requiring equal treatment of same-sex and 

different-sex partners outside marriage. In 2013 it completed this by ruling that the requirement also 

applies to the formalisation of family life: through second-parent adoption (X v Austria) and through 

partnership registration (Vallianatos v Greece)1. While developing this case law the Court simultaneously 

has been creating a new perspective, by starting to talk very affirmatively about the realities and legal 
needs of same-sex couples2. This perspective could become highly relevant to same-sex partners in all 

those countries where many rights and benefits are still the exclusive privilege of married different-sex 
partners. 

Meanwhile, the number of European countries that legally recognize same-sex couples is growing, 

and so is the number of pieces of EU legislation that acknowledge non-marital partners (of any gen-

der combination)3. The result is a wide range of legal ‘family formats’ (other than marriage) that are 

being used in this process of recognition, each entailing their own more or less limited set of rights and 

obligations. The terminology used for these new legal family formats is even more varied. Authors of 

comparative family law have proposed various classifications of these family formats – so far without 
convincing each other4. The European courts in Luxembourg and Strasbourg have now been asked se-

veral times to invalidate distinctions made between same-sex and different-sex partners, and between 
married, registered and cohabiting partners – with mixed results5.

2. National legislation is extending the range  
of available legal family formats

For a long time, across Europe, the only available legal family format for a couple was marriage, 

different-sex marriage. By marrying each other, the partners triggered a range of legal rights and re-

sponsibilities, between themselves and in relation to any children and others. However, over the last 

four decades, new legal family formats have been created and made available to same-sex and/or dif-

ferent-sex couples. Examples are joint household, registered partnership, civil partnership, legal coha-

bitation, de facto union, etc. This has been happening in a growing number of countries, and recently 

ten of these countries have also opened up marriage to same-sex couples. In most member states of the 

European Union, and in a handful of other European countries, now at least one legal family format is 

available to same-sex couples (see Table 1)6. 

In spite of the lack of uniformity between the legislation of different European countries, it seems 
that the picture of Europe’s map is becoming less diverse than a few years ago. After the recent opening 

1 See section 5, below.

2 See section 6, below.

3 See section 2, below.

4 See section 3, below.

5 See section 5, below.

6 For sources of most data in Table 1, see L. Paoli Itaborahy and J. Zhu, State-sponsored homophobia: A world survey of laws: 
Criminalisation, protection and recognition of same-sex love, International Lesbian Gay Bisexual Trans and Intersex Association, 

Brussels, 2014 (www.ilga.org); M. Saez, Same-Sex Marriage, Same-Sex Cohabitation, and Same-Sex Families Around the World: 
Why “Same” is so Different?, in Journal of Gender, Social Policy & the Law, vol. 19, 2011, pp. 1-54; K. Waaldijk, Legal recogni-
tion of homosexual orientation in the countries of the world: A chronological overview with footnotes, Paper for the conference The 
Global Arc of Justice – Sexual Orientation Law Around the World, Los Angeles, 11-14 March 2009, https://openaccess.leidenuniv.

nl/handle/1887/14543); K. Waaldijk, More or less together: Levels of legal consequences of marriage, cohabitation and registered 
partnership for different-sex and same-sex partners – A comparative study of nine European countries, Institut national d’études 

démographiques, Paris, 2005 (https://openaccess.leidenuniv.nl/handle/1887/12585). And for developing latest news, see 

‘Recognition of same-sex unions in Estonia’, ‘Recognition of same-sex unions in Finland’ and ‘LGBT rights in Greenland’ in 

www.wikipedia.org. 
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Table 1: Chronology of the European countries that have started to legally recognize same-sex couples*

Is there any  
legal recognition  

of cohabitation  

of same-sex couples? 

If so, since when?  

Can same-sex couples  

enter into a  

registered partnership? 

If so, since when?

Do same-sex couples  

have access  

to civil marriage?  

If so, since when? 

Denmark 1986  no longer (1989-2012) 2012

Norway 1991  no longer (1993-2009) 2009

Sweden 1988  no longer (1995-2009) 2009

Iceland   1994?  no longer (1996-2010) 2010

Greenland (DK) ? 1996  in preparation

Netherlands 1979 1998 2001

France 1993 1999 2013

Belgium 1996 2000 2003

Germany 2001 2001 no

Finland   2001? 2002 in preparation

Luxembourg ? 2004 2015

Spain 1995 no, regionally from 1998 2005

England & Wales (UK) 1999 2005 2014

Scotland (UK) 2000 2005 2014

Northern Ireland (UK) ? 2005 no

Slovenia ? 2006 no

Andorra ? 2006 no

Czech Republic ? 2006 no

Switzerland    2000? 2007, regionally from 2001 no

Hungary 1996 2009 no

Portugal 2001 no 2010

Austria 1998 2010 no

Ireland 1995 2011  in preparation

Liechtenstein ? 2011 no

Jersey (UK) ? 2011 no

Isle of Man (UK) ? 2012 no

Malta 2014 2014 no

Croatia 2003 2014 no

Serbia   2005? no no

Estonia   2006? in preparation no

Poland 2012 no no

Italy   2012? in preparation no

Cyprus ? in preparation no
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* The order of countries is based on when either registered partnership or marriage became available nationally.
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up of marriage in France and England and Wales, and soon in Scotland and Luxembourg7, and with 

the introduction of registered partnership in Malta and Croatia in 2014, the situation will be as follows. 

Almost all countries in Northern, Western and Central Europe (the exceptions are Estonia, Latvia, 

Lithuania, Poland and Slovakia) allow same-sex couples to enter into a legal format that is either called 
marriage or that entails most of the legal consequences of marriage. In most countries in Eastern and 

South-Eastern Europe (including Italy, Romania, Bulgaria and Cyprus) this is not (yet) the case; the 

exceptions are Malta, Slovenia and Croatia, each of which now has registered partnership for same-sex 

couples. Since the judgment in the Vallianatos case, registered partnership in Greece should also be made 

available to same-sex couples8. Meanwhile it seems that Poland9, Estonia10, Italy11 and Serbia12 have 

extended a small degree of legal recognition to same-sex cohabitants.

3. Academic literature is trying to classify the new legal family formats 

Authors of comparative law and other disciplines have been struggling to find suitable classifications 
for this wave of new legal family formats. Several authors speak about registered partnership as a form 
of (unmarried, non-marital) ‘cohabitation’13. Others see cohabitation and registered partnership as two 
distinct alternatives to marriage14. 

7 In Luxembourg the law of 4 July 2014, Réforme du marriage, allowing same-sex couples to marry will enter into force on 1 

January 2015 (see www.legilux.public.lu/leg/a/archives/2014/0125/a125.pdf). See also the following four footnotes. The 

Marriage and Civil Partnership (Scotland) Act 2014 of 12 March 2014 will enter into force before the end of 2014 (www.scotland.

gov.uk/Topics/Justice/law/17867/samesex).

8 On 7 November 2013 the ECtHR decided that it is not acceptable that registered partnership in Greece is only available to 
different-sex couples: ECtHR, 7 November 2013, Vallianatos v Greece, no. 29381/09, 32684/09, par. 92).

9 In Poland the recognition of same-sex couples, since 2012, is limited to rent law. When one of two cohabiting partners is 

renting an apartment and then dies, the other partner can continue the rental contract. This follows from article 691(1) of the 

Civil Code (‘a person who was in actual cohabitation with the deceased’), as interpreted by the Supreme Court of Poland 

in a decision of 28 November 2012 (www.sn.pl/Sites/orzecznictwo/Orzeczenia2/III%20CZP%2065-12.pdf; for an English 
summary of that case see www.hfhr.pl/en/sn-podjal-uchwale-w-sprawie-wstapienia-w-stosunek-najmu-po-zmarlym-part-
nerze-homoseksualnym). The interpretation given by the Supreme Court is in line with ECtHR, 2 March 2010, Kozak v Poland, 

no. 13102/02. 

10 In Estonia, Article 3 of the Citizen of European Union Act of 2006, in its definition of ‘family member’, speaks of ‘any other 
person who, in the EU citizen’s country of origin, is a dependant of the EU citizen or is a member of his/her household’, 

but it is not completely certain that same-sex partners will be included under this definition (see the ‘Thematic Study Esto-

nia’ for the Legal Study on Homophobia and Discrimination on Grounds of Sexual Orientation and Gender Identity, EU Agency for 

Fundamental Rights, Vienna, 2001, p 13-15, http://fra.europa.eu/en/national-contribution/2012/country-thematic-studies-
homophobia-transphobia-and-discrimination). 

11 In Italy same-sex cohabitants may enjoy some recognition because of a judgment of the Court of Cassation of 15 March 2012 

(case 4184/12). Two commentators state that ‘the Court grants gay couples a right to family life on the basis of the equality/

non-discrimination provision, Article 3 of the Italian Constitution, and makes clear that this right can be judicially protected, 
even absent any action by the Legislature’ (M. Fichera and H. Hartnell, All you need is law: Italian courts break new ground in the 
treatment of same-sex marriage, Legal Studies Research Paper Series, Paper no. 22, University of Helsinki, p. 7, http://papers.
ssrn.com/sol3/papers.cfm?abstract_id=2168326).

12 For the (unconfirmed) applicability to same-sex couples of the legal protection against domestic violence in Serbia, see O. 
Cvejić Jančić, The definition of family in modern law and its legal protection, in International Journal of the Jurisprudence of the Family, 

no. 1, 2010, pp. 77 at 81. 

13 D. Bradley, Regulation of unmarried cohabitation: Determinants of legal policy, in International Journal of Law, Policy & the Family, 

vol. 15, 2001, pp. 22-50; A. Barlow, Regulation of cohabitation, changing family policies and social attitudes: A discussion of Britain 
within Europe, in Law & Policy, vol. 26, 2004, pp. 57-86; B. Perelli-Harris and N. Sánchez Gassen, How similar are cohabitation and 
marriage? Legal approaches to cohabitation across Western Europe, Population and Development Review, vol. 38, 2012, pp. 435-467.

14 R. Wintemute, Conclusion, in Legal recognition of same-sex partnerships, edited by R. Wintemute and M. Andenaes, Hart Publish-

ing, Oxford – Portland, 2001, pp. 759 at 764; K. Waaldijk, More or less together, supra fn. 6. 
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Table 2: Classifications of legal family formats for non-marital couples by academic authors

Authors Classifications that they use or propose for non-marital family formats

Barlow 2004 cohabitation

Bradley 2001 unmarried cohabitation

Perelli-Harris & 

Sánchez Gassen 

2012

cohabitation  

(unregistered)

cohabitation  

(registered)

Forder 2000 cohabitation protection  

by operation of law

optional  

co-habitation 

protection

enrolled  

contract

partnership registration

Fulchiron 2000 ‘unions libres’ ‘partenariats-cadres’ ‘partenariats-statuts’

Kessler 2004 ‘partenariats contrats’ ‘partenariats institutions’

Coester 2002 piecemeal 

regulation

domestic  

partnership 

(cohabitants) 

legislation

registered  

partnership

Scherpe 2005 simple  

partnership  

(for specific 
purpose(s))

simple  

partnership  

(for ‘bundle’ of 

purposes)

formalized partnership 

(‘formalisierte Lebensgemeinschaft’)

Kollman 2007 unregistered partnership registered partnership

Waaldijk 2005 informal cohabitation registered partnership

Waaldijk 2004 para-marriage semi-marriage quasi-marriage

Wintemute 2001 unregistered cohabitation registered cohabitation registered  

partnership

Bell 2004 cohabitation legally recognized partnership registered  

partnership

Curry-Sumner 

2005

unregistered forms  

of cohabitation

non-marital registered relationships 

(weak registration)
non-marital 

registered 

relationships 

(strong  

registration)

Curry-Sumner 

2012

unregistered relationship forms registered partnership  

(weak registration)
registered  

partnership 

(strong  

registration)

Paoli Itaborahy  

& Zhu 2014

some rights of marriage most or all 

rights of  

marriage

Waaldijk now cohabitation registered partnership

Examples of  

countries with 

family formats in 
the various  

categories

Netherlands 

Denmark 

Iceland 

Hungary  

etc.

Sweden 

Croatia 

Portugal  

Slovenia** 

parts of Spain  

etc. 

 

Iceland 

parts of Spain 

etc. 

 

Belgium 

France 

Greece** 

parts of Spain 

etc.  

Czech  

Republic* 

Slovenia* 

 

[initially:  
Germany*]

Netherlands 

Finland* 

UK* 

Switzerland* 

Hungary*  

Austria* 

Ireland* 

Croatia*  

now: Germany*
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The main problem in the many classifications that have so far been proposed (see Table 2) is that different 
criteria are being used – often simultaneously. These criteria include: the legal name used for a format 

(‘marriage’), the procedure that is required to use the format (‘registration’, ‘enrolled’, ‘formalized’), the 

place in legal doctrine that the format has been given (‘contract’, ‘civil status’), the level of legal conse-

quences that is attached to a format (‘strong’ or ‘weak’ registration, ‘some’ or ‘most’ rights of marriage), 
and the degree of similarity to marriage (‘non-marital’, ‘quasi-marriage’, ‘semi-marriage’). 

The ‘life partnership’ in Germany is a good example of the difficulties of classification. Introduced 
in 2001, it was at first mostly classified as ‘registered cohabitation’, ‘semi-marriage’ or ‘weak registra-

tion’. However, after more legal consequences had been attached to it, by legislation and by case law15, 

it is now mostly seen as a ‘strong’ form of registered partnership entailing most rights of marriage. 

The challenge of classification is also highlighted by Scherpe, who points out that in some jurisdic-

tions a mix of ‘simple’ and ‘formalized’ partnership has been created16. In some regions of Spain the 

legal recognition applies automatically after living together for two or three years or having a child 

together, but it is also possible for the couple to ‘enter the institution through a private contract recorded 

in a public deed’17. 

It is clear from Table 2 that no consensus on classification has been reached in (legal) literature18 (in 

fact, some authors may not agree with how I have used their classification to group the countries at the 
bottom of Table 2). Nevertheless, it seems that for formats not involving registration the words used 

most frequently are ‘cohabitation’ and ‘unregistered’. Because the word ‘cohabitation’ is easy to under-

stand, and because ‘unregistered’ is somewhat confusing in its suggestion of a previous registration that 

has been un-done, I will continue to speak of ‘cohabitation’. 
However, I have come to realize that the phrase ‘informal cohabitation’ that I used in 200519, is not 

always correct, because in some jurisdictions certain legal consequences are only attached to cohabita-

tion if that cohabitation has been formalized in a specific way: by contract and/or with a public notary 
and/or in a procedure that results in registration. If the registration does not require any period of previ-

ous cohabitation, and remains valid when the couple stop living together, one can speak of ‘registered 
partnership’ (see below), but if not, it would still remain a (formalized) form of cohabitation20. 

I now propose to use ‘cohabitation’ as the umbrella term for informal and formalized forms of 

cohabitation21. 

For formats that do involve registration, the phrase ‘registered partnership’ is used most frequently, 

and I will continue to do so (except if a period of previous cohabitation is a condition for registration, or 

if the registration extinguishes automatically when the couple stop living together). It should be borne 

in mind that the use of this phrase covers a very wide range of legal formats across Europe. Therefore it 

will often be useful (for example, when conducting demographic or sociological research) to distinguish 

between strong and weak forms of registered partnership. Curry-Sumner has proposed to call registra-

tion ‘strong’ when there is a ‘near assimilation of the legal effects attributed to registered partners and 

15 See J.M. Scherpe, The Legal Recognition of Same-Sex Couples in Europe and the Role of the European Court of Human Rights, in The 
Equal Rights Review, vol. 10, 2013, pp. 83 at 92.

16 J.M. Scherpe, Rechtsvergleichende Gesamtwürdigung und Empfehlungen zur Rechtsstellung nichtehelicher Lebensgemeinschaften, in 

Die Rechtsstellung nichtehelicher Lebensgemeinschaften: The Legal Status of Cohabitants, edited by J.M. Scherpe and N. Yassari, 

Mohr Siebeck, Tübingen, 2005, pp. 571 at 582.

17 C. González Beilfuss, All or nothing: The dilemma of southern jurisdictions, in Legal recognition of same-sex couples in Europe, edited 

by K. Boeli-Woelki and A. Fuchs, Intersentia, Antwerp – Oxford – New York, 2012, pp. 41 at 47.

18 In addition to the authors mentioned in the previous five footnotes and in the following five footnotes, Table 2 also refers 

to: M. Bell, Holding back the tide? Cross-border recognition of same-sex partnerships within the European Union, in European Review 
of Private Law, no. 5, 2004, pp. 613-632; M. Coester, Same-sex relationships: A comparative assessment of legal developments across 
Europe, in European Journal of Law Reform, no. 4, 2002, pp. 4585-601; C. Forder, European models of domestic partnership laws: The 
field of choice, in Canadian Journal of Family Law, vol. 17, 2000, pp. 371-454; H. Fulchiron, Réflexions sur les unions hors marriage 
en droit international privé, in Journal du Droit International, vol. 127, 2000, pp. 889-914; G. Kessler, Les partenariats enregistrés en 
droit international privé, L.G.D.J., Paris, 2004; K. Kollman, Same-sex unions: The globalization of an idea, in International Studies 
Quarterly, vol. 51, 2007, pp. 329-357.

19 K. Waaldijk, More or less together, supra fn. 6.

20 Of course there are also informal non-cohabiting relationships, but neither the literature nor national legislations give much 

attention to these.

21 Within this category it will only rarely be necessary to distinguish between piecemeal recognition, and situations where there 

is one general law on informal cohabitation.
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spouses’22. In other words, a ‘strong’ registration can be characterized as a ‘quasi-marriage’23. Typically, 

such a registration would also be very much like marriage in two other dimensions: the conditions and 
procedures to enter into it and the procedures to get out of it. A weak form of registered partnership, on 
the other hand, would entail only a limited selection of the legal consequences attached to marriage24. 

Typically the conditions and procedures for entering into such a weak registration (a ‘semi-marriage’) 
would be different from those for marriage, and it would also be easier to get out of it. Occasionally (as 
the example of Germany has shown) it may be difficult to decide whether the form of registered part-
nership enacted by a particular jurisdiction should be classified as strong or as weak25. When the level 

of legal consequences attached to it is somewhere between ‘a limited selection’ and ‘near assimilation’, 

then regard can be had to how closely the formalities resemble those of marriage.

4. EU legislation is cautiously following some national trends

Just like national lawmakers and legal scholars, the institutions of the European Union have not found 
it easy to deal with new forms and formats of family life. Family law as such is not a field in which the 
EU plays an important role. However, in quite a number of its fields of operation (ranging from free 
movement to accounting standards) family relationships do play a small or greater part. At EUR-lex.

europa.eu, a search for the words ‘marriage’, ‘spouse’ and/or ‘child’ generates a list of more than 500 

EU regulations and directives in force today. Only some of these also make reference to non-marital 
partnerships.

The overview in Table 3 makes it very clear that the EU has not yet found one consistent approach 
to the topic; it uses at least ten different phrases, and these show little overlap with the categories used 
by scholars (see Table 2)26. The overview also shows that – unlike national legislation in some countries 
– EU legislation does not distinguish between same-sex and different-sex non-marital relationships27. 

This is not surprising, because such a distinction would have been contrary to the well-established case 

law of the European Court of Human Rights (see Table 5). Some of the directives use the phrase ‘reg-

istered partnership’, but interestingly, none of the examples in Table 3 is limited to registered partner-

ship: forms of cohabitation are also covered, provided all substantive and formal conditions are met28. 

Some of the directives and regulations do indeed require some formality, but the way these are phrased 

(‘duly attested’ and ‘document … of a member state acknowledging their status’) suggests that a later 
declaratory document is sufficient. The word ‘cohabitation’, however, does not appear in the phrases 
used (only the regulation on accounting standards speaks of ‘domestic partner’), but some require the 
relationship to be similar to marriage, ‘intimate’, stable or ‘long-term’. 

Finally, it is important to point out that the listed directives and regulations hardly oblige unwilling 

member states to start to recognize unmarried partners29. The obligation typically only applies when the 

22 I. Curry-Sumner, A patchwork of partnerships: Comparative overview of registration schemes in Europe, in Legal recognition of same-
sex couples in Europe, supra fn. 17, pp. 71 at 82.

23 K. Waaldijk, Others may follow: The introduction of marriage, quasi-marriage, and semi-marriage for same-sex couples in European 
Countries, in New England Law Review, vol. 38, 2004, pp. 569 at 570.

24 Idem, at p. 571.

25 See the critical remarks of I. Curry-Sumner, All’s Well That Ends Registered? The Substantive and Private International Law Aspects 
of Non-Marital Registered Relationships in Europe, Intersentia, Antwerp – Oxford – New York, 2005, at pp. 308-309.

26 The list includes three pieces of legislation that speak of ‘dependants’ (Directive 2004/38/EC, Regulation 632/2010, Directive 
2012/29/EU). That word is capable of including partners, but it is also possible to clearly distinguish between partners and 

dependants. The EU Court of First Instance has suggested that the word ‘dependants’ does not include partners in a ‘union 

between two persons’ (5 October 2009, Commission v Roodhuijzen, Case T-58/08 P, at 84).

27 Whether it is still permissible in EU law to distinguish between same-sex and different-sex marriages that have lawfully been 
entered into, is a question that has not yet been decided by the Court of Justice of the EU. However, it seems to follow from 

the Maruko, Romer and Hay cases that such a distinction would be unlawful in the field of spousal benefits in employment 
(see Table 6).

28 This is reflected in the major case interpreting the notion of ‘unmarried partner’ in article 72 of the EU Staff Regulations: EU 
Court of First Instance, 5 October 2009, Commission v Roodhuijzen, Case T-58/08 P, at 77, 90, 96, 98.

29 The Staff Regulations and the Statute for Members of the European Parliament, however, do contain such an obligation for 
the relevant institutions of the European Union.
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Table 3: Main examples of EU legislation on non-marital partners*

Area & legislative text Article Terms used Restrictions

Free movement  

– Directive 2004/38/EC

art. 2(2) ‘registered partnership  

on the basis of the  

legislation of a MS’

‘if … host MS treats registered 

partnerships as equivalent to  

marriage’

art. 3(2)(a) ‘any other family members …  
who … are dependants or  

members of the household’

MS only have a duty to  

‘facilitate entry and residence’

art. 3(2)(b) ‘durable relationship,  

duly attested’

Family reunification for third 
country nationals  

– Directive 2003/86/EC

art. 4(3) ‘duly attested 

stable long-term relationship’ or 

‘registered partnership’

‘MS may … authorize  
entry and residence’

Asylum seekers  
– Directive 2011/95/EU

art. 2(j) ‘unmarried partner in a  

stable relationship’

‘where … MS concerned treats  

unmarried couples in a way  

comparable to married couples  

under its law relating to third 

country nationals’

Jurisdiction etc. in matters  

relating to maintenance  

obligations  

– Regulation 4/2009

Annex VII,  
par. 4

‘Certificate of marriage or similar 

relationship’

Annex VII,  
par. 9.3.1.7

‘Analogous relationship  

to marriage’

Staff Regulations of Officials of 
the EU, as amended by  

Regulation 723/2004

art. 72(1)  

&  

Annex V, art. 6

‘unmarried partner’ ‘legal document … of a MS,  
acknowledging their status as  

non-marital partners’

art. 1d ‘non-marital partnerships’ ‘legal document … of a MS,  
acknowledging their status as  

non-marital partners’  

& ‘no access to legal marriage  

in a MS’

Annex VII,  
art. 1(2)(c)

‘registered as a  

stable non-marital partner’

Statute for Members of the  

European Parliament 

– Decision 2005/684/EC

art. 17(9) ‘partners from  

relationships recognized  

in the member states’

Implementing measures for  

Statute Members European  

Parliament  

– Decision of 19 May &  

9 July 2008 

art. 3(1)(a)  

&  

58(2)

‘stable non-marital partners’ ‘official document … of a MS  
acknowledging their status as  

non-marital partners’

Equal treatment of men and 

women in self-employment  

– Directive 2010/41/EU

art. 2 ‘life partners’ ‘when and in so far as recognized 

by national law’

Accounting standards  

– Regulation 632/2010

art. 9 ‘domestic partner’  

and ‘dependants’

Victims of crime  
– Directive 2012/29/EU

art. 2 ‘the person who is living with the 

victim in a committed intimate  

relationship … and the  
dependants of the victim’

‘in a joint household  

and on a  

stable and continuous basis’
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member state concerned already recognizes such partners. The only example where all member states 

are being forced to provide some substantial recognition is the recent Victims of Crime Directive30. The 

unease surrounding this novelty becomes apparent in the fact that the relationship not only needs to 

have a ‘stable and continuous basis’ and a ‘joint household’, but that it must also be both ‘committed’ 

and ‘intimate’. 

5. European courts are gradually giving more guidance

The European Court of Human Rights (ECtHR) and the Court of Justice of the European Union (CJEU, 

previously CJEC) have been asked several times to rule on (denied) access to certain legal family for-

mats (Table 4), or to rule on controversial differentiations that have been made between same-sex and 
different-sex partners (Table 5) and between different legal family formats (Tables 6-8)31. 

As regards access for same-sex couples to civil marriage, the ECtHR has ruled that it is up to the 

individual countries to decide whether or not to give such access32. Even when married partners have 

become ‘same-sex’ through a sex change of one of them, the ECtHR does not (yet) consider it a human 

rights violation if national law forces them out of their marriage (and into a registered partnership)33. 

As regards access to a form of registered partnership or other form of legal recognition of same-sex 

couples, the ECtHR has ruled that each country enjoys a margin of appreciation ‘in the timing of the 

introduction of legislative changes’, and that the United Kingdom could not be criticized for not doing 
so until 2005, nor Austria for not doing so until 201034. However, the ECtHR does not consider it accept-

able to introduce a form of registered partnership for different-sex couples only35. 

There have been many court challenges claiming that it is discriminatory to distinguish in law 

between same-sex and different-sex unmarried cohabitants. The only challenge so far at the CJEU was 
un successful (Grant), but that outcome is no longer valid since the entry into force in 2003 of the Em-

ployment Equality Directive (2000/78/EC, confusingly also known as the ‘Framework Directive’). Also 
since 2003, the other European court (ECtHR) and the UN Human Rights Committee (UN HRC) have 

consistently held that to distinguish between same-sex and different-sex cohabitants is incompatible 
with the right to non-discrimination (see Table 5). In these cases (unlike the ones listed in Table 8) the 

ECtHR has no difficulty in finding that same-sex partners are ‘in a relevantly similar situation to a 
different-sex couple’36.

Until now, the European courts have only in very specific circumstances been willing to declare 
differentiations between marriage and cohabitation to be discriminatory (see Table 6 and Table 7). The 

Petrov judgment of the ECtHR on phone calls from prison suggests that this court may be willing to 

entertain further challenges to rules that exclude unmarried partners, provided there are no strong 

counter-arguments of the type acknowledged in the Van der Heijden case on giving evidence. And the 

Roodhuijzen judgment of the EU’s Court of First Instance indicates that the concept of ‘unmarried part-

ners’ as used in the EU staff regulations should not be interpreted restrictively: apart from the formal 
requirement of a ‘legal document recognised by a Member State’, a couple already qualifies if their 
‘cohabitation is characterised by a certain stability’; it is not necessary that rights and obligations are 

similar to marriage, nor that their relationship is registered37. 

30 Directive 2012/29/EU, establishing minimum standards on the rights, support and protection of victims of crime.

31 The few relevant cases decided by the UN Human Rights Committee have also been included in the following tables.

32 ECtHR, 24 June 2010, Schalk & Kopf v Austria, no. 30141/04. The UN Human Rights Committee had reached a similar conclu-

sion, by holding that marriage of a homosexual couple falls outside the scope of the right to marry as guaranteed in article 23 

of the International Covenant on Civil and Political Rights (UN HRC, 17 July 2002, Joslin v New Zealand, Comm 902/1999). 

33 ECtHR, 28 November 2006, Parry v United Kingdom, no. 42971/05; ECtHR, 16 July 2014, Hämäläinen v Finland, no. 37359/09. 

It is established case law that transsexuals should not be excluded from the right to enter into a different-gender marriage 
(ECtHR, 11 July 2002, Goodwin v United Kingdom, no. 28957/95).

34 ECtHR, 4 November 2009, Courten v United Kingdom, no. 4479/06; ECtHR, 24 June 2010, Schalk & Kopf v Austria, no. 30141/04, 

par. 105-106.

35 ECtHR, 7 November 2013, Vallianatos v Greece, no. 29381/09, 32684/09, par. 73 and 92.

36 See for example ECtHR, 19 February 2013, X v Austria, no. 19010/07, par. 112.

37 EU Court of First Instance, 5 October 2009, Commission v Roodhuijzen, Case T-58/08 P, par. 77, 90, 96, 98.
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Table 4: Challenges to the exclusion of same-sex couples from marriage or registered partnership

Court/body Case Area Finding of discrimination?

UN HRC  

17.7.2002

Joslin v New Zealand 
902/1999

access to marriage No, words ‘men and women’ mean that 

only ‘a man and a woman’ have right to 

marry.

ECtHR  

28.11.2006

Parry v United Kingdom 
42971/05

continuation of marriage after 

change of gender 

No, states have margin of appreciation in 

regulating effects of change of gender in 
context of marriage.

ECtHR  

4.11.2009

Courten v United Kingdom 
4479/06

introduction of registered 

partnership

No, states enjoy margin of appreciation in 

timing of legislative changes.

ECtHR  

24.6.2010

Schalk & Kopf v Austria 
30141/04

access to marriage  

(and introduction of  

registered partnership)

No, opening up of marriage to same-sex 

couples is left to regulation ‘according to 

the national laws’  

(and states have margin of appreciation in 

timing of any partnership legislation).

ECtHR  

7.11.2013

Vallianatos v Greece 
29381/09 & 32684/09

access to registered  

partnership

Yes, exclusion of same-sex couples from 

civil union amounts to discrimination in 

relation to family life.

ECtHR  

16.07.2014

Hämäläinen v Finland 
37359/09

continuation of marriage after 

change of gender

No, effects of not being able to remain  
married after legal change of gender are 

not disproportionate. 

Table 5: Challenges to differentiations between same-sex and different-sex cohabitants

Court/body Case Area Finding of discrimination?

CJEU  

17.2.1998

Grant v SW Trains  

C-249/96

partner benefits in  
employment

No, sexual orientation is not covered by 

prohibition of sex discrimination.

ECtHR

24.7.2003

Karner v Austria  

40016/98

succession to tenancy after 

death of partner

Yes, sexual orientation discrimination with 

respect to home.

UN HRC 

6.8.2003

Young v Australia 

941/2000

survivor’s pension Yes.

UN HRC 

30.3.2007

X v Colombia 
1361/2005

survivor’s pension Yes.

ECtHR  

2.3.2010

Kozak v Poland  

13102/02

succession to tenancy after 

death of partner

Yes, with respect to home.

ECtHR

22.7.2010

PB & JS v Austria  

18984/02

sickness insurance Yes, with respect to family life.

ECtHR

28.9.2010

JM v United Kingdom 

37060/06

calculation of level of child 

maintenance

Yes, with respect to property.

ECtHR

19.2.2013

X v Austria  

19010/07

second-parent adoption Yes, with respect to family life, in compari-

son with different-sex cohabitants (but not 
in comparison with married couples).
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Table 6: Challenges to differentiations between different-sex cohabitation and marriage

Court Case Area Finding of discrimination?

CJEC 

17.4.1986

Netherlands v Reed  

C-59/85

right to residence for partner 

of EC worker
No, in comparison with spouses.  

Yes, against unmarried partner of British 

worker, in comparison with unmarried 
partners of Dutch workers.

ECtHR 

22.5.2008

Petrov v Bulgaria 

15197/02

right to use prison phone to 

call partner 

Yes, with respect to family life.

EU Court of 

First Instance 

5.10.2009

Commission v Roodhuijzen 
T-58/08 P

sickness insurance cover for 
partner of EC worker 

Yes, against couples who formalized their 

stable cohabitation by contract, in  

comparison with couples who did so by 

marriage or partnership registration.

ECtHR  

3.4.2012

Van der Heijden v Netherlands 

42857/05

right not to give evidence in 

criminal proceedings against 

partner 

No, differentiation is justified for the  
prevention of crime.

Table 7: Challenges to differentiations between same-sex cohabitation and marriage

Court Case Area Finding of discrimination?

ECtHR 

10.5.2001

Estevez v Spain  

56501/00

survivor’s pension No, differentiation is justified for  
protection of family based on marriage.

ECtHR 

29.4.2008

Burden v United Kingdom 

13378/05

inheritance tax No, situation of cohabiting sisters is not 

analogous with marriage.

ECtHR  

4.11.2008

Courten v United Kingdom 

4479/06

inheritance tax No, situation of gay cohabitants is not 

analogous with marriage.

ECtHR 

23.6.2009

MW v United Kingdom 

11313/02

bereavement payment No, situation of gay cohabitants is not 

analogous with marriage.

EU  

Civil Service  

Tribunal 

14.10.2010

W v Commission 
F-86/09

household allowance for EU 

official 
Yes, the fact that W and his Moroccan 

partner are not married should not be used 

against them, because situation regarding 

homosexuality in Morocco makes it  
unrealistic for them to marry in Belgium.
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Table 8: Challenges to differentiations between (same-sex) registered partnership and marriage

Court Case Area Finding of discrimination?

CJEC  

31.5.2001

D & Sweden v Council  
C-122/99 & C-125/99

household allowance for EU 

official 
No, Swedish registered partnership is dis-

tinct from marriage.

CJEU  

1.4.2008

Maruko v Versorgungsanstalt 
der deutschen Bühnen  

C-267/06

survivor’s pension Yes, assuming situation of registered part-

ners is comparable to marriage in Germa-

ny, their exclusion from pensions amounts 

to direct sexual orientation discrimination.

ECtHR 

21.9.2010

Manenc v France 

66686/09

survivor’s pension No, Pacs in France is not analogous with 

marriage. 

CJEU  

10.5.2011

Römer v Hamburg  

C-147/08

retirement pension Yes, situation of registered partners in Ger-

many is comparable to marriage.

ECtHR 

15.3.2012

Gas & Dubois v France 

25951/07

second-parent adoption No, legal situation of lesbian couple in Pacs 

is not comparable to marriage.

CJEU  

6.12.2012

Dittrich and others 

C-124/11, C-125/11  

and C-143/11

assistance for public servants 

in case of illness

Yes, situation of registered partners in Ger-

many is comparable to marriage  

(that point was already decided by the 

referring German court; CJEU was only 

asked if the assistance was covered by the 
notion of ‘pay’ in Directive 2000/78/EC).

ECtHR 

7.5.2013

Boeckel & Geesink-Boeckel v 
Germany 

8017/11

registration as parents on 

birth certificate of child born 
during partnership

No, as regards birth certificates, two 
women in registered partnership are not 

in relevantly similar situation as a married 

different-sex couple.
CJEU 

12.12.2013

Hay v Credit agricole mutuel 
C-267/12

special leave and bonus for 

partnership registration

Yes, as regards pay or working conditions, 
situation of same-sex partners who cannot 

marry in France and therefore conclude a 

Pacs, is comparable to married couples.
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In the case law of the ECtHR there is no full recognition, as yet, for the fact that in many countri-

es same-sex couples cannot marry (or even register as partners) and that therefore the exclusion of 

unmarried partners from certain rights and benefits has a disparate impact on same-sex partners (i.e. is 
indirectly discriminatory on grounds of sexual orientation)38. The latter argument has been tried several 

times. In one older case, Estevez, the Court responded by saying that the differentiation in question was 
justified by the legitimate aim of protecting the family based on marriage (see Table 7). In more recent 

cases, the typical response of the Court is that in law cohabitation is not similar to marriage (and that 

therefore the right to non-discrimination is not affected). 
The only case (W v Commission) where a European court has honoured the challenge of an un-

married same-sex couple concerning a marital privilege (Table 7) must be read in the context of the fairly 

generously worded provision in the EU Staff Rules (see Table 3). 

Finally, there is a growing number of cases in which same-sex registered partners have demanded 

to be treated in the same way as married spouses (see Table 8). In the first of these cases (D & Sweden) 

the Court of Justice still emphasized the incomparability of marriage and registered partnership (even 

in Sweden, where registered partnership was rather strong and quasi-marital). In more recent cases 

(Maruko, Römer), however, this Court has emphasized that it depends on whether the actual legal situa-

tion of registered partners and married spouses is comparable, and it suggested that – in the context of 

pensions law – the situation of German registered life partners should indeed be considered as compa-

rable to that of spouses. It seems that this is also the approach of the ECtHR, but the first cases that this 
Court has had to decide (Manenc, Gas & Dubois) concerned France, and the Court concluded that – as re-

gards pensions and as regards adoption – the legal situation of people in French civil partnership (Pacs, 

pacte civil de solidarité) is not similar to marriage39. And in a case concerning Germany, the ECtHR came 

to the conclusion that – as regards birth certificates – same-sex registered partners are not in a similar 
situation as different-sex spouses (Boeckel). The CJEU, in the recent Hay case came to a different conclu-

sion concerning Pacs – as regards benefits in terms of pay or working conditions. It held that Pacs and 

marriage are comparable. So it seems that when the comparison is with a married different-sex couple, 
the court in Luxembourg is more inclined to find comparability than the court in Strasbourg. 

All in all, the main European courts have only provided little concrete recognition of same-sex and 

non-marital relationships. And the recognition they have so far offered mostly depends on whether the 
national legislation in question already provides some recognition of non-marital couples. 

Both courts use all kinds of terms for registered forms of partnership. The Strasbourg court mostly 
uses ‘civil partnership’ to refer to the French pacte civil de solidarité, mostly ‘registered partnership’ to 

refer to the Austrian Eingetragene Partnerschaft, and mostly ‘civil union’ to refer to the Greek variety, 
while the Luxembourg court mostly uses ‘life partnership’ to refer to the German Eingetragene Leben-
spartnerschaft, and mostly Pacs or ‘civil solidarity pact’ to refer to the French pacte civil de solidarité.

6. Affirmative eloquence in Strasbourg

This somewhat limited judicial harvest (listed in section 5) echoes the often slow, hesitant or limited 

developments in national and EU legislation (listed in sections 2 and 4). It seems to contrast, however, 

with the eloquent and inclusive language that is often used by the European Court of Human Rights in 

the very same judgments, albeit mostly obiter. 

The Court has repeatedly recognized, for example, that the right to respect for private life 

encompasses the ‘right to establish and develop relationships with other human beings’40. It has ruled 

that non-marital partnerships are also covered by the right to respect for family life41, and that this 

includes same-sex partnerships42. It has mentioned ‘the fact that there is not just one way or one choice 

38 P. Johnson, Homosexuality and the European Court of Human Rights, Routledge, Abingdon, 2013, at p. 139; K. Waaldijk, Same-sex 
partnership, international protection, in Max Planck encyclopedia of public international law, edited by R. Wolfrum, Oxford Univer-

sity Press, Oxford, 2012, Vol. VIII, p. 1125-1134, par. 10, 22, 31.

39 See P. Johnson, Homosexuality and the European Court of Human Rights, supra fn. 38, at p. 138.

40 See for example ECtHR, 22 January 2008, EB v France, no. 43546/02, par. 43 and 49; on this right in general, see K. Waaldijk, 
The right to relate: A lecture on the importance of “orientation” in comparative sexual orientation law, in Duke Journal of Comparative 
& International Law, vol. 24, 2013, pp. 161-199. 

41 ECtHR, 18 December 1986, Johnston v Ireland, no. 9697/82, par. 55-56.

42 ECtHR, 24 June 2010, Schalk & Kopf v Austria, no. 30141/04, par. 94.
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when it comes to leading one’s family or private life’43. It has shown itself to be aware of the ‘rapid 

evolution of social attitudes towards same-sex couples’44, and has acknowledged that ‘the consensus 
among European States in favour of assimilating same-sex relationships to heterosexual relationships 

has undoubtedly strengthened’45, and that a ‘growing tendency to include same-sex couples in the 

notion of “family”’ is also reflected in EU legislation46. 

The Court has stressed the ‘importance of granting legal recognition to de facto family life’47, and 

it has held that ‘same-sex couples are just as capable as different-sex couples of entering into stable committed 
relationships’ and that consequently they are ‘in a relevantly similar situation to a different-sex couple as 
regards their need for legal recognition and protection of their relationship’48. The Court acknowledged that 
for a same-sex couple ‘an officially recognised alternative to marriage (would) have an intrinsic value’, 
irrespective of its legal effects, and that ‘(s)amesex couples sharing their lives have the same needs in terms 
of mutual support and assistance as different-sex couples’49. Furthermore, it has consistently held that 

‘differences based on sexual orientation require particularly serious reasons by way of justification’50, 

and that the exclusion must be shown to be ‘necessary’ in order to achieve the legitimate aim51. And 

it ruled that ‘a blanket exclusion of persons living in a homosexual relationship (…) cannot be accepted (…) as 
necessary for the protection of the family viewed in its traditional sense’52.

All this may be seen as an indication that the European Court of Human Rights is contemplating 

taking more steps towards full legal recognition of same-sex and non-marital families than it has 
taken so far. The Court also seems to be encouraging lawmakers to extend greater legal protection and 
recognition to new forms of family life, and to provide access to legal family formats that meet the needs 

of the couples and children concerned. Recently the Court’s Grand Chamber has implied that countries 

that have not enacted ‘a genuine option which provides legal protection for same-sex couples’ may be 

violating the right to respect for private and family life of married spouses one of whom is needing legal 

recognition of an acquired gender53. That case involved a couple that would become same-sex through 

a legal change of the gender of one of them, but the same reasoning could apply to other same-sex 

couples – if the Court would take seriously what it has said about the needs of same-sex couples for 
legal recognition and protection54.

7. Conclusion

On the one hand, there is a clear trend of more equality and more diversity, in both national and European 
law. And this is accompanied in Strasbourg by a whole vocabulary that validates same-sex and non-

marital family life, thereby encouraging lawmakers to extend greater legal protection and recognition. 
On the other hand, same-sex partners have mostly been unsuccessful in winning cases in the European 

43 ECtHR, 19 February 2013, X v Austria, no. 19010/07, par. 139; see also ECtHR, 2 March 2010, Kozak v Poland, no. 13102/02, par. 

98; and ECtHR, 7 November 2013, Vallianatos v Greece, no. 29381/09, 32684/09, par. 84.

44 ECtHR, 22 July 2010, PB & JS v Austria, no. 18984/02, par. 29.

45 ECtHR, 28 September 2010, JM v United Kingdom, no. 37060/06, par. 50.

46 ECtHR, 24 June 2010, Schalk & Kopf v Austria, no. 30141/04, par. 93.

47 ECtHR, 19 February 2013, X v Austria, no. 19010/07, par. 145.

48 ECtHR, 24 June 2010, Schalk & Kopf v Austria, no. 30141/04, par. 99; see also ECtHR, 15 January 2013, Eweida v United Kingdom, 

no. 48420/10, 59842/10, 51671/10 and 36516/10, par. 105; and ECtHR, 7 November 2013, Vallianatos v Greece, no. 29381/09, 

32684/09, par. 78.

49 ECtHR, 7 November 2013, Vallianatos v Greece, no. 29381/09, 32684/09, par. 81.

50 ECtHR 24 July 2003, Karner v Austria, no. 40016/98, par. 37.

51 Idem, par. 41.

52 ECtHR, 2 March 2010, Kozak v Poland, no. 13102/02, par. 99.

53 ECtHR, 16 July 2014, Hämäläinen v Finland, no. 37359/09, par. 87.

54 See ECtHR, 24 June 2010, Schalk & Kopf v Austria, no. 30141/04, par. 99; see also ECtHR, 15 January 2013, Eweida v United 
Kingdom, no. 48420/10, 59842/10, 51671/10 and 36516/10, par. 105; and ECtHR, 7 November 2013, Vallianatos v Greece, no. 

29381/09, 32684/09, par. 78.
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courts (or in being included in EU legislation that has an impact on the member states), unless national 

law already offers some recognition to family life outside marriage. 
Whenever national law does recognize different-sex couples outside marriage, the European Court 

of Human Rights finds it increasingly easy to use non-discrimination arguments to include same-sex 
partners in this recognition, even when it is about access to registered partnership (Vallianatos) or adop-

tion (X v Austria)55. In this respect the principle of equality has been very effective – both judicially and 
politically – in helping to realize the human rights of same-sex couples. Here the comparability test does 

not create a stumbling-block, so the court could move quickly to the question of justification. And in 
none of these cases, where the comparator is an unmarried different-sex couple, was a sufficient justifi-

cation found. 

Where national law does not yet recognize unmarried different-sex couples, both European courts 
have put a lot of emphasis on the test of comparability: is the situation of unmarried same-sex couples 

similar to that of married different-sex couples? All cases of this type that made it to the Court of Justice 
of the EU involved a same-sex couple in a registered partnership claiming a material benefit related to 
employment, and this probably made it easier for this court to find comparability with marriage. How-

ever, in such same-sex cases that made it to the European Court of Human Rights, the comparability test 

has until now meant nothing but trouble, even if the partners had entered into a registered partnership 

and the case involved some material benefit56. In fact, the court in Strasbourg has invoked the lack of 
comparability so often in these cases that it has never had to go into an assessment of the justification 
of a distinction. 

The most recent of these cases involved the acquisition of parenting (Gas & Dubois; Boeckel), and 

clearly the Strasbourg court was not ready – as regards legal parental status – to see enough similarities 

between a married heterosexual couple with a child and a registered lesbian couple with a child. Per-

haps the Court would find it easier to see such similarities when other aspects of parenting are involved, 
or when it is about ‘mutual support and assistance’ between the partners or about ‘legal recognition and 

protection of their relationship’, the equal need for which the court has now recognized (most recently 

in Vallianatos). If so, then the disappointing rulings in the cases of Courten, MW and Manenc are already 

out of date. And then the court can start to translate its affirmative eloquence into real equality for same-
sex couples in all those jurisdictions and situations where no legal family format is available to them.

55 Presumably, the Court of Justice of the EU would do the same, but in the field of EU law such equality is already mostly given 
in the few relevant directives and regulations.

56 But see also the one and only case where the court found that the exclusion of all unmarried partners (in this case of different 
sex) amounted to discrimination: ECtHR, 22 May 2008, Petrov v Bulgaria, no. 15197/02.
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