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.. ) Prae Artiestenverlonmg was establish . I • 20 . 
(Ill h ' h I> A . . eu In I 1 1 he 

•eb~ire on w 1c rae rtlestcnverloning offe · · 
\11 'bl · 1 . 1 • rs ItS ~crvu.:cs 
. access• e v1a t 1c uomam name " . ' 
IS 1.. 

www.arncstcnvcr-
]onmg.n . . . . 
(I\·J in a \·erd1ct ~~ mterlocutory proceedings of 1 S Se tcm-
... r 20 II on a cia 1m of Arncstenverlonmgen p \ p 
"" d d ' rae t rncstcn­
y(rlomng was or ere by the Distncr Court to ceas d 
de~1st cn•ry further use of the domam name .. e an 

.. Th. · d arnesrenvcr-
]omng.nl . IS JU gmcnt was overturned b}• th C f 

I 
e ourt o 

Appea. . 
J lln these proceedmgs on rhe merits Artiestenv<>rl<> 
· d · ' ~ nmgen 

aganl sc~ks an or er agamst Prac Arriestenverloning to cease 
and desiSt every use of rhe domain name "arrics 

1,. Th b · f h ' . rcnver-
lomng.n . e as1s or r IS cla1m of Artiestcnverlo · 

· 1 nmgen 
is, 11,,otar as re evant on further appeal, rhat Prae Arricsten-
verlonmg IS ;cnng unlawfully by using the rerm "arriesren­
verlomng.nl as a domam name as rhis domain name can be 
contu,cd With rhe older trade and domain name of Arnes­
tcn\·crlonmgen. 
3.3 The District Court initially granted rhe claim bur rhe 
Court of App~al then den1ed it. The higher Court 'substan­
tiated It> dec1s1on as follows: 

The terms "arriesrenverlon ing(cn)" a rc merely descriptive of 
the serv1ces offered by Artiesrenverloningen and Prae Arnes­
ten\ erlonmg. The use of a merely descriptive domain name 
a~ a rc,ulr of which there is confusion or a likelihood of 
confuswn With the (older) trade name and/or domain name 
of someone else, is in principle nor unlawful, even when that 
U>< 1s J l·tnmenral ro the other user. Addit ional, suffic1ently 
compdlmg c1rcumsrances could mean that that principle 
would nor apply. According to the statements made by borh 
parue,. however, none of those circumstances arc evidenr in 
thi~ L •• ,c. The fact that Prac Arriesrenverloning has delibc­
ratdy d10sen this merely descriptive domain name does no r 

such a circumstance. 

3.4.2 The use of a trade name is regulated by rhc Dutch 
0-ames Act (H andelsnaamwet ("Hnw")). Insofar as 
of a trade name are nor protected by this Act, in 

:ular as a result of the fact that rhis Act only pro­
the user of a trade name against rhe use of the same 

a s1milar denomination as a trade name (Arr. 5 l lnw), 
l 10 benefit from the additional prorecrion granted 

legal provisions o f Art. 6: 162 BW I Dutch Civil 
m torr against rhe later use of the same o r a 
denomination rhar is confusing, such as a domain 

3 The right ro a domain name is nor legally regulated. 
'""nr""1" 1Pr< arc protected against the use, by someone else, 

same or a similar domain name of a later dare if rhar 
1> unlawful with respect ro rhe righrholder or if rhcrc is a 

basis for protection. The use of a denomination 
ro a domain name may be unlawful as well if there is 

possibility of confusing rhc rwo. 
According ro rhe uncontested decision o f the Court 

Appeal the terms 'arriestcnverloning(en)' a rc merely des­
of the services rhar both Arriestenverloningen and 

Anicsrenverloning provide. As, in principle, i~ should 
poss1ble for anronc ro use a rerm rhar is descnpnvc. of 

goods or services in a domain na me roo (regardmg 
5 llnw: compa re ;he judgment of the Dutch Supreme 

of 8 May 1987 ECLI:NL:HR: 1987:AG5592, NJ 
6 - Bouwccnrru;,), rhc use of a merely_ des~riprive 

a case such as this even when confusmg, IS o nly 
. I if there are addirtonal circumstances w hich rcn­
lt so. 
5 Following rhc considerations referred to in recitals 

.4.4, the Court of Appeal d1d nor make _an y error of 
nor arc irs findings incomprehensible or madequarely 

1arcd. 

4 Ruling 

The Supreme Courr d1sm•sses the action . 

Anmerkung von Dirk Visser• 

On ll December 20 15 the Dutch Supreme Court issued 
an interesting judgment on trade and domain name~ (Su­
preme Court 1 1 December 20 15, ECLI:NL:IIR:20 15: 
3554 ). The owner of the Dutch domain name www.arrics­
renvcrloningen.nl had sued rhe owner of the very similar 
domain name www.nrriesrenverloning.nl. The domain na­
mes had been registered by rwo different companies, both 
of which pursue a business in payroll admmistrarion for 
and on behalf of performers (rhe rerm 'arnesrem·erloning 
(en)' literally translates to ' performers' payroll admmisrra­
tion(s)'). 
The District Court had granted rhe application for an order 
to cease and desist rhc usc of the newer domain nam~:. The 
Court of Appeal, however, overturned that ruling. Accor­
ding to rhe higher Court, rhe domain names www.artiesren­
verloning(en).nl arc merely descriptive of rhc services offered 
by both companies. The use of a merely descriptive domain 
name, as a result of which there is confusion or a likelihood 
of confusion w1rh rhe (older) trade name and/or domain 
name of someone else, 1s 111 principle not unlawful, even 
when that use IS detrimental to rhe orher user. Additional -
sufficiently compelling- circumstances could mean that rhar 
principle would not apply, bur apparently none of those 
circumstances were evident in this case. 
The Supreme Court reaffirmed the view rhar rhe terms 
'arriestenverloning(cn)' are merely descriptive of rhe ser­
vices that both parries provide, staring that "111 principle, it 
should be possible for anyone ro use a rerm that is descrip­
tive of their goods or services, in a domt1111 name roo". 

othing new so far, bur what makes th1s case Interesting is 
that in irs ruling rhe Supreme Court referred to another 
Supreme Court dcci~ion regarding trade name~ (Supreme 
Court, 8 May 1987, ECLI:NL:HR: 1987:AG5592 -
Bouwcenrrum), continuing that " the use of a merely des­
cri~Jtive term in a ca~e such as this - even when confusing 
- IS only unlawful 1f there arc additional circumstances 
which render it so". 
By referring to the Supreme Court's trade name decision of 
1987, it inferred that it had already dcmled, 10 198-, rhar 
the usc of a merely de criprive trade name, even when con­
fusing, is not unlawful. llowcvcr, acconhng roD. WI. f. Ver­
kade in his annotation on rhe current Supreme Court 
judgment, a c_lose readil~g o f rhe judgment o f 1987 po11m ro 
the fact ~hat 111 that ru_h~g confusion was not an is~ue. But 
by refernng to rl~at deciSIOn, the Supreme Court is apparent­
!Y now of rhc O!)lnlon that confusion or the risk of confusion 
1s ~or enough 111 rhe case of highlr similar, ycr merely de­
~cnptlve, ~o~na111 . names and trade names. A\ a rc~ulr of rhis 
JUdgment 1t IS qUJtC likely rha r additional circum~rancc 

· d · b 1 ' s are requ1re 111 ot 1 Sltuanons. 

In his Opm1on, Adl'ocare General Van Peursem concluded 
r~ar ~he legal assessment criterion sho uld be whether confu­
SIOn IS caused needlessly. Although the Supreme Co d 'd 

d h. . . f" Urt I 
~or a opr r 1s 111 1rs mal_ judgment, it is possible rhar thih 
needlessly caus~~ confu~•on-crirerion' will be regarded as 

one of the additional c1rcumsrance(s) when d .. ~ 1 · g · h 
I d . . d " ' 10 Wit 

mere y escnpnvc rra e names. 
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• Professor of Intellectual l'ropcrr) Law nr L e1dcn UOJ\W\Ity and a 
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