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Abstract

Over the last decade, six EU member states havedimted pre-departure integration
requirements for family migrants. The Netherlandssvihe first to introduce such ‘civic
integration abroad’ policies. Its example has b#&#lowed by Austria, Denmark, France,
Germany, and the UK. While it is well establishadhe literature that the European Union
has played a crucial role in the proliferation bede and similar mandatory integration
policies, the question why and how these polici@gehspread through Europe has not been
subjected to analytical scrutiny. This paper shokeat while the EU has functioned as a
platform for the exchange of ideas, EU institutiaugh as the Commission have strived to
obstruct this process. The only actors promoting tilansfer of pre-departure integration
measures were national governments. For these moeats, representing such measures as a
‘common practice’ among member states was a siratedpuild legitimacy for restrictive

reform.
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1. Introduction

In March 2005, the Dutch Parliament adopted a potitat was radically innovative:
henceforth, foreigners who wanted to come to thth@&téands to live with a family member
would have to demonstrate a basic level of knowdeoligDutch language and society, before
being admitted to the country. In the next six gedive European countries followed the
Dutch example: Austria, Denmark, France, Germamd the UK now require family
migrants to take the first steps in learning alibaitr new country’s language and — in France
and Denmark — customs abroad, before leaving dweintry of origin® This paper examines
the role of the European Union in this proliferatiof pre-departure integration requirements
for family migrants among EU member states.

Since the late 1990s, more and more European mesinbtave introduced civic
integration programs, which enable or require nmitgdo acquire language skills and country
knowledge. Pre-departure integration conditionsraggnt the newest and most radical
extension of this trend. The proliferation of civittegration policies in general and pre-
departure integration requirements in particulas haceived increasing attention in the
literature (cf. Carrera 2006; Goodman 2010, 20Irbe@endijk 2011; Jacobs and Rea 2007,
Joppke 2007; Van Oers et al 2010 — see also theSRICand INTEC projects.

It is well-established in this literature that tBeropean Union has played a crucial
role in the proliferation of these policies in mamgmber states, including countries which
are not bound by EU migration law such as Denmatdkthe United Kingdom. Authors point
to non-binding policy instruments like the Commoasi Principles on Migrant Integration,
the European Integration Fund, Handbooks on Integraand the European Website on
Integration, through which member states have le@enuraged to stimulate migrants to learn
about their host society’s language, instituticensd culture. They also point to binding EU

law on immigration, notably the Long-Term Residebiective and the Family Reunification



Directive, in which the notion of submitting entayd residence to integration requirements
has been inscribed (Joppke 2007; Carrera and VWies#009; Carrera 2006; Guild et al
2009; Bocker and Strik 2011). Groenendijk (2004)pkasises that this approach to
integration as a condition for residence rights waoduced to the European agenda by a
select group of member states, most notably théeé¥leinds, Germany, and Austria. As a
result of their successful efforts, ‘the common galicy is now a vehicle for legitimising and
promoting (...) policies and programmes, which ugegration in a civic and conditional
fashion’ (Carrera and Wiesbrock 2009: 36).

However, the question of how and why these politiage proliferated so fast in
Europe has not been satisfactorily answered, mbsttause the process of transfer itself has
not been subject of analysis until now. As a resulich less is known about to which extent
and how national policymaking processes in thedfief civic integration have been
influenced by EU and other member states’ policléss is especially true for the transfer of
pre-departure integration conditions.

Goodman (2011), in an article in which she arguamsvincingly that pre-departure
integration measures aim at migration restrictiather than at migrant integration, does
touch upon the issue of transfer indirectly. Slagest that the Family Reunification Directive
has set ‘a supranational precedent that createdptigical opportunity for national
implementation’ and ‘created a legitimacy that nsakepossible for member states to link
integration requirements to immigration’ (Goodmam®12: 235, 242). Besides this
supranational source, Goodman points to learningngnmember states, with Dutch pre-
departure integration policies serving as a ‘modedit has ‘inspired’ other member states
(Goodman 2011: 250-252). In this article, | wilgae that Goodman is right in describing

‘horizontal’ mimicking processes among member stai crucial to the proliferation of pre-



departure integration measures, but that she astenates the ‘vertical’ role of supranational
sources such as the Family Reunification Directive.

I will show that the European Union has played acimmore ambiguous role. As a
result of the introduction of European migratioriges, the EU has indeed come to function
as a platform for exchange and promotion of pali®as among member states, including the
idea of pre-departure integration measures. Howeuguranational law and supranational
institutions only played a minor part in facilitag this transfer. Different categories of actors
operating at EU level have influenced the procdssamsfer in opposite ways (cf. Block &
Bonjour 2013). The legitimacy of the Family Reucetfiion Directive as a legal basis for pre-
departure integration measures was controversial weak from the very start. EU
institutions, most notably the Commission, havévett to obstruct rather than promote the
diffusion of pre-departure integration policiesstead, member states were the main actors of
transfer.

The following section sets the scene by providingyiaf comparative description of
pre-departure integration requirements in Austrenmark, France, Germany, the
Netherlands, and the UK. In the third section, plere the role of the EU in the transfer of
these requirements, arguing that the EU servedati@mrm for horizontal diffusion among
member states. The fourth and final section presantanalysis of government documents
and parliamentary deliberations in five out of sbuntries concerned, omitting the Danish
case because my language skills do not permit sdmeanish primary sourcésThis
analysis shows that policy transfer was aimed nhoatsonally identifying the most effective
policy solution, but at legitimation: national patians build legitimacy not primarily by
complying with formal EU norms, but by following @aother’s lead, i.e. by fitting into the

informal norm set by shared policy practice.



2. Six versions of pre-departureintegration requirementsfor family migrants’

Pre-departure integration requirements for the ashiom of family migrants are a recent
invention. Previously, language requirements haanhkused in migrant selection procedures
where language skills were directly relevant todgheunds for admission, i.e. in the selection
of labour migrants or of ethnic migrants (GroenggdR011). For example, as of 1997
Germany required so-calletussiedlerto prove their belonging to the German nation by
demonstrating German language skills (Block 20TBg innovation of the new pre-departure
integration requirements lies in that now, languagguirements are applied to migrants
whose claim to admission is grounded in the moghler of family life — a claim on which
their language skills have no bearing. The firstetithe admission of family migrants was
submitted to integration conditions was in the 199® Germany, where foreign children
between 16 and 18 years old were required to pediaer proficiency in German or ability to
integrate before being allowed to join their paseffbeveker and Walter 2010). Also in
Germany, in 2005, family members Afissiedlerwere required to demonstrate a basic level
of German language skills before being granted sacée German territory and citizenship
(Block 2012). The idea of applying language requeats generally to the first admission of
non-EU family migrants was first launched in thetidglands in April 2000 by Jaap de Hoop
Scheffer, then leader of the Christian Democrat lders of Parliament (Dutch Lower House
2000).

Thus, one might debate whether pre-departure iatiegr measures for family
migrants are a German or a Dutch invention. Whattwe case may be, the Dutch were the
first to lay down in law that non-EU family migrantvould be required to fulfil pre-departure
integration requirements. The Dutch Law on Civitegiration Abroad entered into force in

March 2006. The Danish were next to adopt pre-depameasures in April 2007, but their



policy entered into force only in November 2010r@any and France followed closely, with
pre-departure integration conditions entering ifdcce in August 2007 and January 2008
respectively. The British government first annouhds intention to introduce a language
requirement for foreign spouses in March 2007, thetLabour government put off the actual
implementation. It was the current Conservativeek#th coalition which introduced the

requirement in November 2010, only six months a#éietering office. Austria is the most

recent country to have followed suit, with languagquirements adopted by Parliament in
April 2011 and entered into force in July 2011.

These six versions of pre-departure integrationswmes bear striking resemblances.
In all six countries, the new integration conditipplies to third-country nationdlho wish
to immigrate to join a family member. In the UK, @®@ny, and Denmark, the integration
requirement only applies to migrants who come to gpspouse or partner, while in Austria
and the Netherlands it also applies to adult caridand in France also to children aged 16 or
older. Family members of refugees are exempted sixacountries, as are family migrants
who have completed a certain level of educatiothénhost country’s language. Germany and
the Netherlands exempt certain (Western) natioesalitAs a result of court judgements
discussed below, Austria and the Netherlands atempt Turkish nationals. Austria, the
Netherlands and the UK exempt spouses of higheskithigrants. Germany and the UK
exempt family migrants with specific academic avfpssional qualifications.

In all six countries, family migrants’ knowledge lainguage is tested at a very basic
level. In Austria, Germany, the Netherlands, anel tiK, language skills are tested at the
lowest level of the Common European Framework ofeface for Languages (ECRF),
which is level Al. The Netherlands originally tebtat a level created especially for the
purpose of pre-departure testing, namely level Adus Inspired by the Germans testing at

Al, the Dutch have raised the level of their exam#&l as of January 2011. Denmark and



France still follow the original Dutch example, &ating at level A1 minus. In addition to
the language test, the Netherlands and Denmarktestdknowledge about the host society,
while France includes knowledge of ‘the valueshaf Republic’ in its evaluation.

With the exception of France, none of these coesitprovide courses to prepare for
the test. Family migrants are to find and finankese courses themselves. The UK and
Germany provide a list of accredited course pra@de help applicants select a quality
course, while Denmark and the Netherlands have teda ‘practice pack’ which applicants
can purchase. In contrast, France offers coursmgt ais language and values for free. This is
the first major difference between the six existwegsions of pre-departure integration.

The second, most important difference is that whAllstria, Denmark, Germany, the
Netherlands, and the UK require that applicantss ghe test before they are granted a
residence permit, France requires only that famiigrants participate in an evaluation and, if
the results of this evaluation are insufficientairtourse. If the applicant participates duly in
the evaluation and course but is not able to rédaehmequired level, he or she is still admitted
to France. Thus in France, unlike in the five otbeuntries, there is an obligation of effort,
not of result. All in all, the French measure posemificantly less of an obstacle to family
migration than the pre-departure integration regugnts in the five others countries: family
migrants do not have to pass a test, but only tbcgaate in a course which is offered for
free. This different approach to pre-departure gragon is due to the specific domestic
context in France, where left-wing opposition tedé policies was much stronger than in the
other five member states, and where governmentigatis were more wary of opposition by
the courts (Bonjour 2010).

Finally, in Denmark, unlike in the other countriélse test is not taken abroad. The
Danish originally intended to implement the exam®anish consulates abroad, following

the Dutch example. However, as in the French dasedomestic policy making process led



to a different outcome. Examination abroad was fotoo costly, which is why a more cost-
efficient system was developed. Family migrantsgaested a special short-term visa to come
to Denmark for 28 days in order to pass the integratest. Once in Denmark, they can
extend this ‘procedural stay’ to three months, myinvhich time they may follow a course if
they wish. If the test is not passed within thremnths, the residence permit is refused and the
applicant must leave Denmark.

It is probably no coincidence that these six caastare at the forefront of the policy
turn towards integration requirements (cf. Goodr2@h0). First, Austria, Denmark, France,
Germany, the Netherlands, and the UK belong to‘dleer’ immigration countries in the
European Union. All six countries except the UK lawehal recruitment programs for labour
migrants in the 1960s and early 1970s; the UK, ¢gaand the Netherlands have known
significant post-colonial migration flows throughdhe post-war period; and all six countries
have experienced increasingly substantial refugmesfstarting in the 1970s. Persons born
outside of the EU make up between 7,5 and 9 pdrafeiie population in all six countries
except in Denmark, where their percentage is 6,8rq&at 2011a). Second, the socio-
economic situation of the population of non-EU raigrorigin is cause for concern in all six
countries. The difference in employment rate behwie general population and the non-EU
born population ranges from 13 percentage pointsrifany and the Netherlands) to 9
percentage points (UK) in these six countries, avliile average employment gap in the 27
EU member states is 7 percentage points (Euro81ti® 65).

Most importantly, there are similarities in the waywhich the issue of migration and
integration is framed by policy-makers. The poigation of migration and integration has
been rising in these six countries since the 1980seach new peaks since the turn of the
century (cf. Bonjour 2010; Ersbgll 2010; Guild ¢t2809; Scholten et al 2012). In all six

countries, politicians worry that socio-economieastages overlapping with cultural and



ethnic distinctions are threatening the cohesiortheir societies. According to dominant
political discourse, social cohesion depends om@imbers of society sharing a minimum
level of common values and practices. Also, empghiasput on the responsibility of migrants
for their own integration. Obligatory integratiorrograms in general, and pre-departure
integration requirements in particular, are attv@cpolicy solutions for policy-makers who
share this problem perception. These requiremeateemigrants responsible for acquiring
skills that should enable them not only to findbl and raise their children to be successful in
school, but also to integrate socially and to aellterthe values and identity of their new
home country.

Pre-departure integration policies are also verghmart of the recent restrictive turn
in family migration policies in Europe. Since theédr2000s, many European countries have
tightened income, age, and housing requirementi&ifoily migration and sharpened controls
on sham marriages (Block and Bonjour 2013). AustbDanmark, France, Germany, the
Netherlands, and the UK are at the forefront o$ tlastrictive turn. Family migration is
problematized, first because it mubie’rather tharichoisie’, i.e. endured rather than chosen,
as Nicolas Sarkozy famously put it: family migram@nnot be selected based on socio-
economic criteria. Second, family migration is asated with failing integration, where
‘traditional’, ‘non-Western’ norms are seen to pysiung people of migrant background to
choose a partner from their own or their parentintry of origin, thus reproducing the
pattern of failing integration from generation toengration (Bonjour and Kraler,
forthcoming). Pre-departure integration measuresexpected to contribute to solving the
‘problem’ of family migration.

It is worth noting that this convergence towardsoanmon policy paradigm and a
common policy practice cannot be explained by paditics, i.e. by the dominance of a

particular party family in these six countries. Tineroduction of pre-departure integration



measures has been initiated by left-wing as wetlgig-wing politicians. In the Netherlands,
the centre-Right Balkenende coalition proposed.thg on Civic Integration Abroad, but the
Social Democrats voted in favour in 2004 — andi¢hel of the language test was raised by a
Social Democrat minister in 2010 (Bonjour and V&(L.3). Both in Germany and in Austria,
pre-departure integration measures were introdbgeal coalition of Christian Democrats and
Social Democrats — at the initiative of the rightigvcoalition party surely, but still with the
support of the Left. In the UK, it was actually adour MP who first proposed subjecting
foreign spouses to pre-entry language tests in ,28@d it was the Labour government under
Gordon Brown which first tabled the policy propqalen if it was the current Conservative-
Liberal Cameron government which actually implerednit (Scholten et al 2012). In
Denmark, the integration test at entry was intredulsy the Liberal-Conservative government
with support of the Far-Right Danish People’s Pabiyt also of the political Left (Ersbgll
2010). The sole exception was France, where prartlep integration measures were
introduced by the UMP-government against the stropgosition of the entire left-wing
opposition, including the Parti Socialiste. Thetfdoat pre-departure integration requirements
were a great deal more controversial in France #isewhere may go a long way towards
explaining why the French policy on this issueyddr the least restrictive (Bonjour 2010).
The question why the 22 other member states haveintr@duced pre-departure
integration requirements (yet) can only be answeéeathtively here, since these 22 member
states were not subjected to empirical scrutinghis study. However, perhaps at least part of
the explanation lies in the fact that the Southreember states, Finland, and Ireland as well
as the member states in Central and Eastern Eurape only recently gone from being
countries of emigration to being countries of imratgon. Immigration and integration have
until now been framed and managed very differemtlyhe ‘new’ immigration countries of

Europe. While restrictive tendencies may certaibly observed, the turn towards civic
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integration requirements appears to be much lessopnced than in ‘older’ immigration
countries. This is also true for Luxemburg, whenenigration is predominantly highly-skilled
and of European origin. In Belgium, pre-departureegration measures are favoured by a
majority among Flemish politicians, but blockedthgir French-speaking colleagues (Jacobs
2011). In Sweden finally, family migration policiésve not taken the restrictive turn which
can be observed in the other ‘old’ immigration coi@s. According to Borevi (forthcoming),
this is due to the absence of far-Right pressureeaas to the dominance of the universal

welfare state ideology in Sweden.

3. The European Union as a platform for exchange
In September 2003, the Council of the European tJamopted EU Directive 2003/86/EC on
the Right to Family Reunification. This Directiveag/the very first piece of Community Law
about family migration. It lays down minimum norrfs the conditions under which third-
country nationals living in a member state mustabewed to bring their family members
over. For instance, it states that member stateg inteoduce an income requirement to
ensure economic self-reliance and a minimum ag®ahore than 21 years. Member states
are free to set less stringent conditions thanetted®wed by the Directive but they may not
introduce more restrictive policies. The Directigedirectly binding upon the member states,
and the Commission and Court see to it that ndtipakcies respect the boundaries it sets.
Thus, for the very first time, member states’ famihigration policies for third country
nationals have been subjected to EU-law. One nagpéct the proliferation of pre-departure
integration conditions among member states to Ibesalt of this new legislation: in fact
however, the Directive has merely facilitated ttaasfer, but not caused it directly.

Article 7.2 of the Directive states that ‘Memberates may require third country

nationals to comply with integration measures, atoadance with national law’. Thus,

11



integration measures for family migrants have bseribed into the Directive. Still, this
clause does not provide sufficient explanation ftbe way pre-departure integration
requirements have travelled among member statefhiree reasons. First, two out of the six
member states which have introduced these requimsnmeage not bound by the Directive.
Denmark opted out of the European Asylum and MignaPolicy when it negotiated the
Amsterdam Treaty and the UK opted out of this Divec Second, article 7.2 is a so-called
‘may’-clause, a ‘soft’ clause: it allows membertstato introduce integration measures, but it
does not oblige them to do so. If it was a hardisga the number of member states having
introduced such measures would not be limited xo Bhird and finally, article 7.2 of the
Directive is quite vague: it does not specify, fiostance, that these ‘integration measures’
should consist of language evaluations. Cruciallymakes no mention at all of such
evaluations taking place before entry or condingnadmission to the country. Therefore the
Directive cannot be considered the source of tea w@f ‘pre-departure’ integration measures,
and cannot explain the similarity of the measurdsclv the six member states have
introduced.

However, while the Directive has not directly oleligor pushed member states to
introduce pre-departure integration measures, st faailitated their transfer, primarily by
creating opportunities for the diffusion of knowdgd about pre-departure integration
measures among member states. The negotiationseth&d the adoption of the Directive
were a crucial episode in this regard. At the timene of the member states applied pre-
departure integration requirements to family migsairticle 7.2 about integration measures
was introduced into the Family Reunification Direetat the initiative of Austria, Germany,
and the Netherlands. According to Commission dadfscinterviewed by Tineke Strik (2011),
those three member states had very different itesitat first. Only the Netherlands wanted

to introduce a new entry condition for family migta. The proposal for the Dutch Law on
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Civic Integration Abroad had not even been presktdadParliament yet at the time, but since
the idea of an integration exam before entry wadhe air’, the Dutch delegation wanted to
make sure the new Directive would allow for it. Termans wanted to oblige family
migrants to participate in a course once they wegermany, while the Austrians wanted to
be able to refuse to prolong a permit if a familigrant had not successfully integrated. A
member of the Dutch delegation stated that ‘indberse of the negotiations, the Dutch Law
on Civic Integration Abroad took a clearer shapwe] that was a shock to everybody. Now
that the law is being finalised, they are all vpositive about it’ (Strik 2011: 110). Thus, in
the course of the negotiations, civil servants amdisters responsible for immigration
policies were introduced to the idea of pre-departategration measures, and the Dutch had
the opportunity to explain how their policy of ‘@vintegration abroad’” would work. It
appears as though they convinced at least somieeof dolleagues of the worth of such a
policy instrument.

Since the adoption of the Directive, the EU hasestias a platform for the promotion
of such measures in other ways. In September 2B88European Council adopted the
European Pact on Migration and Asylum. This Pacs weoposed and drafted by France,
which held the presidency of the Union at the tiMéile it is not legally binding upon the
member states, this Pact was signed by the higloéiital organ in the European Union and
therefore carries great political weight. It statkat the European Council has agreed ‘to
regulate family migration more effectively by inmgj each Member State (...) to take into
consideration (...) families' capacity to integra#s, evaluated by (...) for example, their
knowledge of that country's language’(European Co@d08, paragraph 1.d). In the Family
Reunification Directive, integration measures westdl vaguely defined and — most

importantly — it was left entirely up to the memisgaites whether they should introduce such
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measures or not. The Pact goes further than thagxplicitly encouraging member states to
introduce language requirements for family migrants

Also, in July 2007, the Council established thedpaan Integration Fund, which is to
provide financial support to member states’ effddsimprove their migrant integration
policies. Among the member states’ actions eligifale funding, the Council Decision to
establish the Fund lists actions that ‘preparedthountry nationals for their integration into
host society in a better way by supporting predlameasures which enable them to acquire
knowledge and skills necessary for their integrati@ouncil of the European Union 2007,
paragraph 4.1.c). Here, member states are encalitagatroduce pre-departure integration
measures not just with words, but even with moAegording to Groenendijk (2011: 8), ‘the
Netherlands was instrumental in extending the fsisgope’ to these measures.

Thus, the EU has served as a platform for exchahgdormation about pre-departure
integration requirements, as well as for the praomodf such requirements, without however
imposing obligations upon member states. In thépeet, the proliferation of pre-departure
integration requirements is similar to what is dlsuealled ‘horizontal Europeanization’ in
the literature, i.e. ‘the diffusion of ideas andatiurses about the notion of good policy and
best practice’ through EU policy and politics, ‘whdhere is no pressure to conform to EU
models’ (Radaelli 2003: 30, 41). However, the tfansf pre-departure integration contrasts
with ‘horizontal Europeanisation’, in that it wagpearated exclusively by member states,
without support from the Commission and Court. R#Hd&000: 26) describes the EU as ‘a
massive transfer platform’ where ‘the European Cagsion is a very active policy
entrepreneur’ as it ‘suggests best practices, nsagiad original solutions’. Most accounts of
horizontal Europeanisation focus on mechanisms sgctne Open Method of Coordination
(Trubek et al 2005; Radaelli 2003) in which the @assion plays a crucial initiating,

facilitating and coordinating role (Telo 2002; Deiter 2010). In the case of the transfer of
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pre-departure integration measures however, then@ssion has not played this enabling
role: to the contrary, it has tried to obstruct titansfer.

From the very start of the negotiations on the BaiReunification Directive, it was
clear that the Commission’s policy perspective amify migration clashed with that of
certain member states. The Commission’s origirgiklative proposal started from the notion
that ‘family reunion helps to create sociocultustdbility facilitating the integration of third
country nationals’ (Preamble 4 of the Family Reigation Directive). Only as a result of
active lobbying by Austria, Germany, and the Ndtrads was the opposite notion introduced
in the Directive, namely that integration might d¢recondition for family migration rights
(Groenendijk 2004). Until today, the Commission\aady resists this notion.

In its 2008 report on the implementation of the HarReunification Directive, the
Commission was very critical about integration nueas as a condition for family migration,
stating that the aim of such measures should beatditate the integration of family
members’. It questioned the admissibility of paisuch as those conducted in the
Netherlands and Germany, with high exam fees aratcessible courses, which the
Commission thought likely to result in exclusiorgthrer than in integration (European
Commission 2008: 7-8).

The EU Court of Justice has adopted an interpogtaif the Directive which is quite
similar to the Commission’s approach. In 2006, uted that the Family Reunification
Directive grants a subjective right to family reomi and that member states’ policies should
reflect the objective of the Directive, i.e. ‘fatling the integration (...) by making family
life possible through reunification’ (Case C-540/(Reflecting this positive attitude to family
reunification, the Court declared in its 2010 Cloakr ruling that the Dutch income
requirement of 120% of the minimum wage was tod lf{gase C-578/08). The Court has not

yet ruled about the admissibility of pre-departureegration requirements. However, based
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on the EU Court’s jurisprudence on the EU-Turkegd@@ation Agreement, national courts in
both the Netherlands (LIJN BR4959) and Austria (Vw@60D8/22/0180) have ruled that
sharpened integration and family migration polidmsTurkish citizens are incompatible with
this Agreement. Hence, Turkish citizens are exethpgi®m pre-departure integration
requirements in the Netherlands and Austria.

In March 2011, the EU Court of Justice was askeddt®rmine whether the Dutch
policy of requiring family migrants to pass an gration exam before admission was
compatible with the Directive. However, in the cseirof the proceedings the Dutch
government granted a permit to the Afghan womansehousband had initiated the case,
after which the Court deemed a ruling unnecesdarng perhaps no coincidence that the
Dutch government granted this permit — thus avgidin Court ruling — shortly after the
Commission had presented its opinion to the Colinis opinion was unequivocal: the
Commission advised the Court to rule that ‘(...) theective does not allow for a family
member (...) to be denied entry and stay only becthisdamily member has not passed the
integration exam abroad (...)’ (European Commissiohld.

This Commission opinion has not escaped the naticeational courts. In 2012, a
Dutch court of first instance ruled that pre-depaatintegration measures were inadmissible
under EU Law (Awb 12/9408). In October 2011, ther@mn Federal Administrative Court
ruled that the EU Court should be asked to clanifiether pre-departure integration measures
are compatible with the Family Reunification Diiget (BVerwG 1 C 9.10). Thus far, the
German government has been able to prevent the &wt @om ruling on the matter, by
granting visas in every case which was (likely t®) beferred to the EU Court for a
preliminary ruling (Block and Bonjour 2013). Howeyén March 2013, the question was
once again posed to the EU Court by a German ¢Gui38/13, Dogan) and at the moment

of writing this article (January 2014), the Courbgeedings had not been interrupted.
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In the meantime, the Commission appears deternimede all means at its disposal
to combat pre-departure integration requirementsfdmily migrants. In May 2013, the
Commission sent a Letter of Formal Notice to then@e government about its pre-departure
language requirement, thus initiating the first gghaf infringement proceedings (European
Commission 2013). In response, the German governmamtains that its current policies
are compatible with the Family Reunification Ditget (German Lower House 2013: 16). If
Germany persists, the Commission may eventuallytlaskEU Court to rule directly on the
admissibility of pre-departure integration requisgts.

Thus, the EU served as a platform for the diffusaod promotion of policy concepts,
thereby providing the opportunity for the transéérpre-departure integration requirements.
However, unlike the common representation of haiabEuropeanisation in the literature,
this process occurred against the express opposifithe Commission, rather than with its

support. Member states have been the only agemtarcifer.

4. L egitimacy in shared practice: referencesto transfer in political debates

In sum of the argument in the previous section, tthesfer of pre-departure integration
requirements among EU member states cannot beimgglas the result of supranational
coercion or pressure: it was a voluntary procesisiied by member states themselves.

In the literature on policy transfer, the dominassumption is that voluntary transfer
is a rational process, in which governments sefknmation about policy practices elsewhere
to identify the most effective solution to theirligg problem. It is acknowledged that actors’
rationality is often ‘bounded’ but this is descibas the result of incomplete information or
external pressure (Dolowitz and Marsh 2000; cf.zZ#aer and Knill 2005). In contrast, neo-
institutional approaches to policy transfer empdmaghat transfer is not a rational problem-

solving strategy, but ‘the expression of a needegitimation’: transfer serves primarily to
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show that the chosen course of action is a ‘egtia@propriate means to achieve a socially
valued goal’. Particularly where a policy proposaflikely to be) controversial, ‘presenting a

measure as a “solution that works” abroad is plaat sirategy aimed at naturalising a political

choice’ (Delpeuch 2008: 10, 14).

As we shall see below, the process of transfer m-departure integration
requirements confirms the neo-institutionalist vieather than the rationalist view. If the
transfer had been part of a rational problem-sghatrategy, then member states would have
collected all information available to identify thmost effective policy solution. Nothing
indicates however that member states were interastevhether pre-departure integration
requirements actuallworked that is in their effects. The information colledtabout other
countries’ policy practices was very limited, espig with regard to policy effects. For
instance, no reference at all is made to policyluateons — such as the ‘Monitor Civic
Integration Exam Abroad’ which was published by ihgch government at least once a year
since November 2007. One might argue that suclofat policy-learning’ is more likely to
occur at the level of civil servants, than at teeel of parliamentary debates analysed here.
However, if information about the effects of otleeuntries’ policy practices which supported
the introduction of pre-departure integration reguients had been collected during the
administrative preparation of policy proposals,réheould be no reason for governments to
refrain from sharing this information with Parliante None of the governments presented
such information. In fact, when a UK Liberal DemaicMP requested the Minister to ‘ask the
Netherlands Government whether they sought adviom findependent agencies on the
effects of their tests on integration’, the goveeminsimply failed to respond (UK House of
Lords 2010). This suggests that the aim of transf@s not rational problem-solving, but
creating legitimacy for pre-departure integrati@guirements. In the UK as in the other

member states, pre-departure integration requirtsmerre justified not by showing that
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similar measures actually worked elsewhere, buty dy arguing that they were also
implemented elsewhere, as | will illustrate beloln. essence, this boils down to the
playground argument: ‘it's alright, because theeoghare doing it too’. Politicians sought to
build legitimacy for pre-departure integration maas not by proving their effectiveness, but

by representing them as a shared practice amongéibber states.

The Family Reunification Directive was also reféerte as a source of legitimacy, but only to
a very limited extent. The Dutch, French, and Germgavernments referred to the Directive
in the Explanatory Memoranda which accompaniedr tlegjislative proposals to introduce
these requirements. However, the German and alalloste Dutch references were ‘weak’
legitimacy arguments, limited to stating — truthfut that EU law allows but does not oblige
member states to introduce integration measuredafoily migrants. The single occasion
where the Dutch government presented the EU asnawsbat stronger source of legitimacy
was its claim that ‘the new integration requiremigstwith recent developments in European
migration law’, such as the Family Reunificationréitive (Dutch Lower House 2004a: 16-
17). The French government employs a similar foanaih, stating thatthese measures are
fully in line with the Family Reunification Directe’ (French Lower House 2007a). The UK
and Austrian governments do no mention the Direcsitvall, either in policy documents or in
parliamentary debates — an omission which is utaedsble in the British case since the UK
is not bound by the Directive, but quite strikimgtihe Austrian case.

The limited reference to the Directive as a sowfdegitimacy is less surprising when
one takes into account that the scope which theciwe allows for integration measures has
long been subject to debate among politicians andskcholars (cf. Groenendijk 2011). From
the first debates about pre-departure integratieasures until today, the German and Dutch

left-wing opposition have questioned the governnadrtut the compatibility of this measure
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with article 7.2 of the Directive (Dutch Lower H&2006, 2008a; German Lower House
2007, 2008, 2009a, 2009b, 2010, 2011). The Comaomssicritical report of 2008 and its
unequivocal dismissal of pre-departure integratests in 2011 as contrary to the Directive
have only increased the controversial nature cfehmeeasures and thereby increased the need
for legitimation, while weakening if not disqualifig the Family Reunification Directive as a
source of legitimacy. Politicians therefore looked legitimation elsewhere, namely in the
practices of other member states.

In the course of the Austrian parliamentary delaieut pre-departure integration

measures, a member of the Christian Democrat twajiarty OVP remarked:

This is not a monstrosity or harassment, as ibisetimes presented. In other countries, this is
self-evident and in Germany for instance it hasnbe& since 2007 (Austrian Lower House

2011: 115).

The UK government referred to other countries’ ek repeatedly when defending its plans

to introduce a language requirement for spouse200® for instance the government stated:

This policy is in line with thinking in other EUaes: the Netherlands, Germany and Denmark
have all introduced pre-entry language requirememwits France also introducing new exams
on French language and culture pre-entry for fam@lynification applications in the near

future (UK Border Agency 2009: 23).

Thus, other countries sharing the same policy m@acepresent a source of legitimacy. This
is confirmed by the German far-Left opposition eltiag government policy precisely faot
following the majority of other European countri€se Linkeand the Greens referred to the

government’s plan to introduce pre-departure irBgn measures as a ‘restrictive
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Sonderweg’'which a member of the Christian Democrat coalifp@nty countered by stating
that ‘This is not true. (...) The Netherlands! Frang®re and more countries are opting for
this instrument!” (German Lower House 2009b: 2, 20@2640)

France finally is the country where the referermcether countries was most explicitly
and elaborately put forward in defence of the gorent proposal to introduce pre-departure
integration measures for family migrants. This @pliproposal was first launched by
parliamentarian Thierry Mariani, member of the tighng coalition party UMP, in an
information report abouMigrant integration policies in the European Uniamhich he
presented to Parliament in December 2006 (FrenetetLdiouse 2006). The purpose of the
report was to identify good practices in other daes which might help improve French

integration policies:

All immigration countries are confronted, to a diffnt degree, to similar difficulties. Why not
be inspired by the good ideas, the good practitesioneighbours — they often have good

ideas — and by what works for them?

In this report, Mariani examined the migrant intggm policies of the US and Canada, i.e.
two ‘old immigration countries’, as well as of Deark, Germany, the Netherlands, Sweden,
and the United Kingdom, selected ‘because the iat®m policies they conduct are
particularly interesting’. According to Mariani, shianalysis showed that ‘more and more
countries tend to turn integration into a conditfon admission, so as to start the integration
effort as early as possible’. Mariani discussedcBuire-departure integration measures and
German and Danish plans to introduce similar pedicand concluded that this ‘testifies to a
real European convergence on this point’. The Arabng the recommendations with which
Mariani concludes his report is for France to ‘ierpkent an integration test abroad for family

migrants’, following the Dutch, German and Danistaraple. This example confirms that
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policy makers involved in policy transfer are national learners who collect as much
information as possible to choose the best poligtjoa (Holzinger and Knill 2005: 783).
Rather, policy makers consider only a limited nundfepolicy options implemented in other
countries, selected according to a political rathan a scientific logic (Delpeuch 2008: 50).
The five EU member states which Mariani selected #ose with the most elaborate
language and civic integration programs or requiets for migrants. Only on the basis of
such a selective comparison could he have comddoconclusion that there is a ‘real
European convergence’ around pre-departure iniegrateasures, which after all had been
adopted by no more than three out of 27 membeesstat the time. The selection of
information collected for this report then was dgdased on political motives, i.e. on the
wish to legitimate the proposal to introduce preatéure integration measures.

Mariani’'s recommendation was taken over by Nic&askozy, then Minister of the
Interior and candidate in the presidential eletioim a speech he made in March 2007,

Sarkozy copied Mariani’s argument about ‘Europeamvergence’ literally:

| want us to follow the example of the Netherlanghkich has put in place an integration test
for family migrants to take in their country of gim. Germany and Denmark plan to adopt a

similar test, which marks a real European convergefSarkozy 2007).

In the parliamentary debates about pre-departusgyiation measures, the government and
the majority MPs referred to the fact that simitaeasures were implemented in other
European countries as proof of their legitimacyudminister Hortefeux declared tHaty
creating this test and this course, France joiesréimks of several large European couritries
such as the Netherlands and Germany (French Uppeised2007). His referral to the
Netherlands as a ‘large’ European country revealddftux’ wish to present the Netherlands

as an appropriate model to follow. Similarly, a UMiémber of parliament stated:
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This is not a leap into the unknown but an adamtatd the European norm: the Netherlands
have put in place a pre-departure integrationftestamily reunification in March 2006, and

Germany and Denmark plan to implement it (FrencivéroHouse 2007b).

This quote illustrates clearly that what is perediamong politicians as ‘the European norm’
consists not only of formal EU law, but also ancre\primarily of what is presented as
common practice among EU member states.

That politicians find legitimacy in shared policyaptice is evident not only in the
references by policy-makers who imported pre-deparintegration models, but also in
debates among politicians of the main exporterNbatherlands. Thus the Greens, in an early
stage of debates about the integration abroadregant, pointed out that if the Netherlands
went through with this reform, it would be ‘the grdountry in the whole world to require
language skills as a condition for the admissiorfamhily migrants’(Dutch Lower House
2004b: 12). The argument the Greens were tryingpakie here was that this was an all too
extreme measure which the Netherlands should nefiraim implementing. Minister Verdonk,

a Conservative Liberal, confirmed that the Netheitawould be the only country in the
European Union to impose such a condition, but aditat ‘I can assure you that my
colleague ministers are observing this with gre&rest’ (Dutch Lower House 2004b: 42).
Thus the government turned the argument aroungeptimg the Netherlands as ‘acting as a
pioneer for other countries to follow’ (Dutch Lowklouse 2008b: 4). A couple of months

after the Law on Civic Integration Abroad was a@alpthe government added:

The Netherlands are taking the lead in Europe whe&omes to civic integration abroad.
Many member states are following these developmeittsgreat interest. (...) | expect that

other member states will follow our example afterlvave gained some experience with it and
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that our system of civic integration abroad wilhaeas an example for other member states

(Dutch Lower House 2005: 15).

The Netherlands was the very first country in thredd to introduce integration requirements
as a general condition for the admission of famiigrants and it did not feel comfortable in
this outlier position. Dutch politicians therefaetively engaged in turning integration abroad
into a common practice among member states. Haoingr member states follow its lead
gave Dutch civic integration policy the legitimaoy serving as a role model, rather than
remaining an extreme and exceptional case. Thysthe Dutch pushed for the inclusion of
pre-departure integration measures among the acabgible for financial support from the
European Integration Fund. It is also why the Fnetied to encourage other member states
to introduce language requirements for family nmagsaby including this policy measure in
the European Pact on Migration and Asylum. To makee that their policies fitted
comfortably within the European norm — in the seoseommon, accepted practice among

member states — Dutch and French politicians ermigad to modify this norm.

5. Conclusion

Over the last decade, six EU member states havedimted pre-departure integration
requirements for family migrants. This policy instrent has proliferated through a voluntary
mechanism of transfer with the European Union sgnas a platform for the exchange of
information and ideas among national policy-mak&scause of its voluntary nature, this
transfer is similar to ‘horizontal Europeanisatidnit it differs from mechanisms such as the
Open Method of Coordination in that the Europeanm@assion opposed rather than
supported it. Member states were the only agentansfer.

An analysis of political debates in five out of thi@ countries which introduced pre-

departure integration measures has shown thatférarss a process aimed not a rational
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problem-solving, that is at identifying the polisplution that works best, but at creating
legitimacy. Politicians seek to justify pre-depagtintegration measures not by showing that
pre-departure measures have proven effective etewlbut merely by presenting such
measures as a policy practice shared with other baemstates. Politicians in both the
exporting and the importing countries refer to otbeuntries conducting similar policies to
legitimise pre-departure integration measures. Magtical’ legitimacy of pre-departure
integration measures, derived ‘top-down’ from folfal legislation, appears problematic, as
the compatibility of pre-departure integration meas with EU law is subject to increasing
debate, with the Commission in particular adoptangritical stance. This is why member
states adopt ‘horizontal’ legitimacy seeking styaes, where policy legitimacy is derived not
from formal legal norms, but from policy practicggared with other countries.

The on-going process of Europeanisation of migramégration policies is a
multifaceted process, a ‘struggle’ as Carrera (2039 puts it both about the approach to be
adopted and about the repartition of competencéss @nalysis of the transfer of pre-
departure integration measures among EU membegsstitaws attention to one of the
dynamics — and perhaps the main dynamic — throudgbhathis Europeanisation is evolving.
What we have observed here is a process of palanstfer driven by (a select group of)
member states against the express opposition ofCihvamission, where policy-making

derives legitimacy not from formal European norbng, from shared policy practice.
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! As we shall see later, Denmark is something abxareption, since family migrants are allowed teeent
Denmark for 3 months to take the test, rather th&img the test abroad as the other five countggsire.
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http://research.icmpd.org/1428.htrResearch program éntegration and Naturalisation Tes{iNTEC):
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® However, the secondary literature suggests tleaptbcess of transfer in Denmark showed strondasiitie:s
to my findings in the other five countries. Pre-depre integration tests were explicitly preserigdhe Danish
government as ‘following the Dutch example’, bujuests from the opposition for information abowt éffects
of these Dutch policies were not followed up by goeernment (Ersbgll 2010: 128-132; Ershgll & Gsare
2010: 22-23).

* This overview is based on the comparative anabyfsise-departure integration measures in Germiney,
Netherlands, and the UK presented in Scholten @Cdl2), complemented with data on the French case
presented in Pascouau (2010) and on the Danisipoasented in Ersbgll & Gravesen (2010), as weli#s
data on the Austrian case provided by the Austdanistry of the Interior (2012).

® Persons who are not citizens of the EU, Norwasialed, Liechtenstein, or Switzerland.
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