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Chapter 7

Conclusions and Recommendations

‘There is no real ending. It is just the place where you thiestory.

Frank Herbert (1920-1986)

7.1 INTRODUCTION

This study has been a first comprehensive attempt to analysethieolegal and
institutional points of view, how regional cooperation andergpecifically RA-
SOs can contribute to the improvement of civil aviation safetyth@dachieve-
ment of the objectives of ‘uniformity in regulations, stada procedures, and
organization’ as formulated in Article 37 of the Chicago Conwenti

Aviation safety has traditionally been regulated at the globadl by
ICAO, while aviation regulations are implemented and enforced atatienal
level by competent aviation authorities of ICAO Member Statesudih this is
still largely the case today, the last twelve years have seen drgesroe and rap-
id development of RASOs, which form an intermediate level betwe&® l&nd
individual States.

RASOs are not an entirely new concept, as Section 5.4.2 of Chapder
explained. However, the increasing reliance on these organisasiceasclear
demonstration of a growing conviction of the international aviat@mmunity, as
was demonstrated under Section 2.4.3 of Chapter 2, that they cdficandly
help States in enhancing their safety oversight capabilitiecdstaefficient way,
and contribute to the achievement of the Chicago Convention iwbgdf uni-
formity of regulations, procedures and requirements which are essentthefo
global aviation industry.

With a view to reaching the primary objective of verifying the exten
which RASOs meet the expectations vested in them by the inmrakéviation
community, Chapter 1 formulated seven specific research questions:

(1) What should be the role of RASOs in global governance of awdtion
safety?

(2) Can the optimal RASO model be identified from a legal pointie@fv? If
yes, how can it best be defined and structured?

! Frank Herbert was a critically acclaimed Amerieaience fiction novelist, author of the famous
‘Dune’ saga.
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(3) In which domains can RASOs yield maximum safety benefits, andrund
which legal conditions?

(4) For which States are RASOs most relevant?

(5) What is the expected future evolution of RASO type bodies?

(6) Are there any shortcomings in the current international legal framework
that pose an obstacle to further development of RASOs?

(7) What are the international responsibility and civil liabiltyplications re-
sulting from RASOs establishment and functioning?

This final chapter will now draw on the analysis and conchssi@ached
in the preceding parts of the present study in order to answer tkesecteques-
tions.

7.2 CONCLUSIONS AND RECOMMENDATIONS WITH REGARD
TO SPECIFIC RESEARCH QUESTIONS

(1) What should be the role of RASOs in global governanceibfeiation
safety?

This study has demonstrated in Chapter 2 that despite passieriof ICAO re-
garding its effectiveness in ensuring the implementation and enfierd of avia-
tion safety standards at the global level, States have consisteantbged to im-
prove the level of effective implementation of USAOP protocols.

Chapter 2 also concluded that States with completely deficient safety
sight systems constitute only 0.3% of the worldwide int@wnat air traffic,
which is a marginal risk to aviation safety. Overall, aviation saietyarticular in
commercial air transport, stands at present at a very high level.

Notwithstanding the above, Chapters 1 and 2 have also demathshate
the current global aviation safety framework, as establishedeb@hicago Con-
vention, faces a number of important challenges:

(1) The first one is that not all of the States, in particular in Affieee as yet
been able to build safety oversight systems to at least thienom level
of effectiveness required by ICAO, mainly due to lack of financial re-
sources or technical capability. In 2014, 43% of ICAO Member Statks h
below-average level of effective implementation of the eight CEs ofysafet
oversight system as defined by ICAO. The current financially chatigng
times are equally putting pressure on aviation authorities whitidreadly
did not have problems with resources, such as in Europe ddrtibed
States;

(2) Secondly, aviation safety levels and the levels of effective implitiem
of the eight CEs of safety oversight vary significantly betweeateSt
around the world, as well as within ICAQO regions. As air traffictces
to grow, there is also a concern that absolute numbers of acoiderds
increase if the current improvement rates stagnate. It has been ttatons
ed in Chapter 1 that two of the three ICAO regions which betw865 2
and 2012 experienced the highest rate of traffic growth (Latin Amanida
the Caribbean: 17%; Africa: 20%; Asia: 38%), also demonstratiotiest
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level of effective implementation of the eight CEs (Latin Americathed
Caribbean: 68%; Africa: 44%; Asia: 71%).

(3) Finally in order to further reduce accident rates, which will be necessary
view of the ongoing traffic growth, more sophisticated methddsver-
sight will be needed, including pro-active and even predictiveysafah-
agement tools as rightly advocated by GASP. Chapter 1 argatedathall
the States individually may be able to deploy such methods &ffective
manner.

The current system also suffers, as Section 2.2.4 of Chapter Rdvas, s
from adeath by audit syndromeshich stems from redundant regulatory oversight
and repetitive certifications of the same aviation activities conduweit&in juris-
dictions of different States. In addition some jurisdictiohthe world, such as the
EU or US, have implemented unilateral auditing schemes whiehldrge extent
replicate the objective of ICAO USOAP, namely verification of effectiompli-
ance of States with minimum ICAO SARPs. These repetitive ceriifiatand
auditing schemes, although necessary, currently represent one djtinanaffi-
ciencies of the global aviation safety system, which accordingtideA\37 of the
Chicago Convention, should be based on ‘the highest prdetidagree of uni-
formity in regulations, standards, procedures, and organizatioglation to air-
craft, personnel, airways and auxiliary services.’

Chapter 2 of this study has reached the conclusion thatt wigle are el-
ements which can be further improved, such as more standardiaatioani-
formity in application of Article 38 on the filing of differencésee Section 2.2.2
of Chapter 2), the main challenge for ICAO and the global aniatonmunity in
the years to come will be to achieve the required harmonisdtibe global regu-
latory framework and effective implementation of the new proactive esuticp
tive safety management techniques called for by GASP, by comditairely ex-
clusively on national safety oversight systems.

Chapter 2 has also concluded that, with ICAO membership staadirgi
States in 2014 and based on the principle of individual $ésfgonsibility for
safety oversight, it has become unavoidable that the level of iraptation of
SARPs and eight CEs will be variable across the world. Inrdisisect it was ar-
gued that, to effectively standardise this large number of Sta#®&€) will not be
able to continue working as it did in the past with thated resources available.
The recent shift to the USOAP-CMA methodology, which was raeat in Sec-
tion 2.2.4 of Chapter 2, is a very telling demonstration aff tlew reality.

Based on the above considerations, Chapter 2 has argued that €84© n
to find a way which would allow it, in addition to monitay State safety perfor-
mance, helping States in addressing the detected deficiencies anchgnjwbal
standards, to also address more decisively the ongoing eroslunmesent avia-
tion safety system in terms of redundant regulatory oversight anie whse-
sources deriving from duplicate certifications. Chapter 2 has progbhaedhe
way forward to achieve these objectives is to build a GASOM RASO type
organisations as its main building blocks.

With respect to the proposed GASON, this study has propesedSec-
tion 2.5 of Chapter 2) that its architecture should be based AQ I€lying on
and working closely with a number of strong RASOs, whichateunlsure harmo-
nised implementation of SARPs and organise enforcement mechadaois a
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system, it was argued, would not only allow ICAQO to beerefficient in its use
of limited resources, but would also contribute to a more uniforptementation
of SARPs, as instead of a multitude of national regimes themysiuld ultimate-
ly provide for a more limited number of regional schemes which dvbaleasier
for ICAO to standardise and monitor. The regional approachdnalab contrib-
ute to harmonisation of actual safety performance through regional paféby-
mance planning, at the RASGs level, in consistent with thHeatijoagreed safety
targets.

Based on the above considerations, Section 2.5 of Chapter 2 hasqurop
the following definition of the GASON:

A worldwide system for the standardisation and rosimtig of ICAO Member States’ lev-
el of effective implementation of eight CriticaldBhents of State safety oversight, relying
on information generated by Regional Aviation Safétganisations; which are empow-
ered, through international agreements or supmamatiaw, to ensure uniform compli-
ance of their Member States with the Chicago Cotimerand Standards and Recom-
mended Practices laid down in the Annexes to thisv€ntion.

Having proposed the GASON, this study, in Chapter 3,ddak more de-
tail at the very notion of a RASO and more generally at regionatiav safety
cooperation initiatives. It has been noted in this respect (seers8at of Chap-
ter 3) that RASOs are already a positive reality. By mid-2014r @@0 ICAO
Member States were members of such organisations, if looked atHemer-
spective of a broad interpretation of this term as currently followelCBAP. In
addition a number of ICAO Member States have been considering or e
course of setting up similar organisations, as was explained 8adton 5.4.2 of
Chapter 5.

The RASO concept has already been reflected in a number of ICAO As-
sembly Resolutions, and one of them even puts RASOs ontequal with States
(see Section 2.4.3 of Chapter 2). References to RASOs are also prd§shD
Annexes 13 and 19 (see Section 6.3 of Chapter 6). In addition I&&Cpub-
lished two manuals dedicated entirely to RASOs’ establisharetfunctioning
(see Section 3.4.3 of Chapter 3).

This study has also found in Section 3.4.1.1 of Chapteat3tiie recent
boom of RASOs has resulted, in particular in Africa, in the dstabknt of a
significant number of such organisations, but unfortunatetgesiones with an
overlapping membership. Similar duplications exist to a certagneit Europe
where a number of regional aviation organisations, that is EARROCON-
TROL and ECAC, continue to function in parallel, as Chaptesidemonstrated.
While this study did not analyse in detail the consequenict®se overlaps and
duplications, it was argued that they are likely to result efficiencies and
should be further studied.

Finally, while arguing that RASOs should be more closelggrated into
global governance of aviation safety through the GASON, thidysaiso
acknowledged, in Section 2.5 of Chapter 2, that this wouldreegihigh level of
confidence by ICAO in the robustness of the regional systemsirThisn would
necessitate strong and appropriately empowered RASOs which at jsasealy
the case. This is because, as Section 5.2 of Chapter 5 has tfoaimagjority of
present RASOs provide mainly advisory and coordination servicgmwicarry-
ing out safety functions with legally binding effects.
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| Recommendation No : |

ICAO and itsMember Stais shouldgive consideration to thdevelopmenof a
Global Aviation Safety Oversight Network (GASON). BuildinGASON would
require appropriately empowered RASOs, which is at presiéimastly the case,
The GASON should therefore be treated as a long termegtrdor integrating
RASOs into the global governance for civil aviation safeiypagement.

(2) Can the optimal RASO model be identified from a legaitpafi view? If
yes, how can it best be defined and structured?

Despite RASOs having been a positive reality for many years, ihategpresent
still no definition of RASO agreed at the international lews, Section 3.2 of
Chapter 3 has explained. The international aviation community reeoded in
2011 the development of such a definition, but so far thiswewndation has not
been implemented. In this respect, as a first step, this studgldssified these
organisations (see Section 3.2 of Chapter 3) into two bcasebories, that is
RSOOs and RAIOs, depending on whether their function is sagtjation and
oversight, or investigation of aviation accidents.

The common denominator which is used today by ICAO and Statiss
fine an organisation or form of cooperation as a RSOO or a RAIG geiteral
objective of strengthening safety oversight/investigation capabildf States lo-
cated in the same geographical region rather than a particul&utiostl or legal
setup. This was discussed in Section 3.2 of Chapter 3.

Based on the above, this study has concluded, in Sectior Glgapter 3,
that developing a RASO definition would be advantageous fontain reasons:

(1) Firstly, because the notions of RSOO and RAIO are being increasingly

used in ICAO documentation, including Assembly Resolutiamd An-
nexes to the Chicago Convention, such definition would imegnsuring

clarity as to who exactly is an addressee of these documents, especially

where they give to a RSOO or a RAIO a right to carry out functiodsl-o
ties so far normally exercised only by States.

(2) Secondly, there is a need for a definition which would promotemibet
efficient forms of RASOs, and notably those which have the competen
to carry out, on behalf of States, safety related functions and datiesit
by the Chicago Convention, in a legally binding manner.

The objective of a RASO definition should be therefore, in amdito
clarifying the roles of States and RASOs, to promote those fofni®A&Os
which are able to accept the most advanced forms of delegatliascapability
will make RASOs more suitable to constitute strong bujldbiocks of the
GASON. In this respect Section 4.3.2 of Chapter 4 has deratattthat the
competence of a RASO to exercise civil aviation safety functions leghlly
binding effects presupposes the possession by a RASO of a sépmiational
legal personality.

In view of the above, Chapter 3 has proposed the following tefirof a
RASO:
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An organisation established by States from the sgangraphical region, which has legal
personality under international law and whose ppacpurpose is the provision of sup-

port for the carrying out of safety-related funooand duties set out by the Chicago
Convention and its Annexes, and preferably theahaarrying out of some or all of such

functions and duties on behalf of its participatBtgtes.

This study has also concluded in Section 5.4.1 of Chaptext Shtbre is no
single template that States use when setting up regionaloavisdfety bodies,
and that the organisational and legal frameworks of these organssatre far
from being uniform. Nevertheless for the purpose of this studypaagy of re-
gional aviation safety bodies has been proposed, in Chaptéich distinguishes
between two main categories: (i) pre-RASOs and (i) RASOs.

While pre-RASOs do not strictly speaking fall within the scopthe pro-
posed RASO definition because of their lack of international Ipgedonality,
they have however been included in the proposed typology for teeo$alom-
pleteness, and because such pre-RASOs have a tendency to evoRASds
proper, as Section 5.4.2 of Chapter 5 has demonstrated.

In addition to proposing a RASO typology, this studgs lalso reviewed,
analysed and categorised, in Section 5.2 of Chapter 5 the variessdfygdelega-
tion arrangements commonly used by States when setting @ORANd pre-
RASOs. In this respect three levels of delegations have been distiad from
an operational point of view:

(1) Level 1 (Coordination levelAt the basic level, States may decide to dele-
gate specific competences to individuals not employed by thadbnal
civil aviation authorities. Such authorisations then give thierying au-
thority to inspectors of a regional body to perform auditspéctions and
other oversight or investigative work on behalf of the nationaloaityh
which gave the authorisation;

(2) Level 2 (Harmonisation level¥he next level, which goes beyond authori-
sation of individuals only, is the delegation to a RASGRASO, as an
organisation, of the competence to perform specific technical wabke-on
half of its Member States or member authorities. In other wordstyibes
of delegation means that a regional body will perform the techfinchl
ings, such as inspections, tests, examinations, on bdhallf ar selected
Member States/aviation authorities, and then submit the resgesther
with recommendations, for further legal action at the national Igvel(s

(3) Level 3 (Unification level)Finally States may want to delegate to a re-
gional body both the conduct of the technical work, as well apmegpl-
ity for the issuance of the certificate/approval confirming that thacppl
ble requirements have been met. Under this option efficienciesotae-p
tially most significant, because it effectively results in cerdadibn of a
given safety function at regional level. There is only one technioakps
and one approval issued at its end. From the perspective of ¢iemin-
dustry this is a one-stop-shop for obtaining the approvalghbgtneed to
provide the services at the market.
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While this study did not recommeral priori, any particular level of dele-
gation, as this choice should be based on a thorough assesérnienheeds and
policies of the States concerned and their aviation industriegt€hb has con-
cluded that Level 3 delegations can offer the following advantages:

- Centralisation of a particular safety function at the regional levieich
allows for economies of scale and better pooling of resources;
- Less risk of duplication between the national and regional lea®is, this

case the safety function normally ceases to be exercised at theahatio

level;

- From a regulatory point of view, Level 3 delegations offer a futlified
action, be it a single certificate valid throughout the regiom, gingle rule
applicable, in a uniform manner, to all aviation organisatiorder the ju-
risdiction of the RASO.

Whilst Level 3 RASOs offer the above advantages which make tbeyn
well placed to form effective building blocks of the GASON, thiady also
found, in Chapter 5, that Level 3 RASOs are still very raremih2014 there
were only three RASOs, that is EASA in the EU, IAC in the,@® ECCAA in
the OECS, which effectively possessed such powers.

One of the reasons behind this still low number of Level 3 RABQhe
presence of, as also identified by ICAO, strong sovereigntessthat impede

regional cooperatiohin this respect, this study recalled in Section 2.2.1 of Chap-

ter 2, that a distinction should be made between the princiBéaté sovereignty
in aviation law, which is indivisible, and the exercise o thovereignty which
can be delegated to other States or international organisatiossthesdase for
example in the ATM sector with the provision of ANS.

| Recommendation No Z |

a) ICAO is invited to consider the definition of RASO preglin this study as .
basis for developing a corresponding definition for inidosin subsequen
editions of its RSO0 and RAIO manuals.

—

b) States are invited to take note of the conclusions reached gttidy witt
respect to the different levels of delegations available f@®SA In particularn
they are invited to consider the benefits that this studydeasonstrated as
regards Level 3 delegations.

(3) In which domains can RASOs yield maximum safety benefitsinaler
which legal conditions?

Chapter 3 found that the RASOs in existence today have broadhtearathd do
not specialise in any single domain of aviation safety. RAIOs¢chwivere ad-
dressed in Section 3.5 of Chapter 3, could be expected to bepraihlised RA-
SOs, but so far there is still little experience with RAIO fiordhg. In practice,
until mid-2014 there was only one RAIO, that is IAC, which vedly operation-
al, but it functions within a broader organisational framework &ASO which

2 Outcomes of 2011 RSO0 Symposium (C-WP/138d@)ranote 4 in Ch.1, at Paragraph 2.3.1.

248



also performs other functions (see Section 3.4.3.3 of Chaptém&)s also found
in Chapter 3 that some RASOs, such as PASO, CASSOA, or BAQTCAddition
to aviation safety deal also with aviation security.

The fact that RASOs have rather general mandates can be considered a
good thing from a safety point of view, given the interrelatedogsise different
components of the aviation system which makes it diffiaultdnsider one do-
main in isolation from the others.

In order to assist States in setting up RASOs, based onsanafycase
studies of these organisations from around the world, as wedlveesv of practi-
cal examples of the different safety functions that these bodies petfosrstudy
proposed, in Chapter 5, a practical ‘tool-box’ for the settingfuRASOs. Struc-
tured around the eight ICAO CEs of safety oversight, this ‘toal-provides
States with anenuof potential options from which they could choose, taking in
account that, as advocated by ICAO, when setting up RASOs Statald focus
on those activities that demonstrate a higher impact on regional safasight
and ccg)ntribute towards developing an effective aviation safety ovefsgghe-
work.’

A similar approach to the proposed ‘tool-box’ method was uséiteificU
during the initial establishment process of EASA, and whateSffirst created a
list of potential functions and tasks, such as rulemakingjfication, standardisa-
tion, and considered the implications of the different instihati solutions on
each of them.

With respect to the establishment of the GASON, there are &eatuof
safety functions to which States should pay particular attention:

(1) Existence of a harmonised regulatory framework without, in pHiecia-
tional differences, although, as Section 4.4.1.1 of Chapter 4ldrasn-
strated, this is an ideal objective which in practice may be difficul
achieve even for supranational systems such as the EU;

(2) Existence of a regional mechanism, similar to EASA standaialisat-
spections and other monitoring activities (see Sections 4.dm8l4.4.3.3
of Chapter 4), which would allow a RASO to feed the ICAO USOAP-
CMA programme, and thus enable ICAO to rely on a RASO for menit
ing its Member States’ compliance with the Chicago Convertimhrele-
vant SARPs (existence of a harmonised regulatory framework is a pre-
requisite to achieve this synergy).

With regard to point (1) above, this study found (see Sect®ofSChap-
ter 5) that while a RASO may be involved in the development attiani safety
regulations from a technical point of view by preparing drafts theteefactual
adoption of aviation safety legislation is very unlikely to lbeeg to a RASO.
This study did not identify a single RASO which enjoyddkive functions. This
demonstrates that States essentially treat RASOs as technical agep&esent-
ing and enforcing the law but not creating it.

Finally, this study found (see Section 5.4.5 of Chapter S)iies¢ may be
unintended consequences when transferring the exercise of safetyrfsiriatio
a State to a regional level. This is because, when one or moees8taty func-

% ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.2.1.
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tions are taken out of the national framework and transferred togiomaélevel,

some essential safety links may be lost. This was demonsimafsttion 5.4.5.1
of Chapter 5 by the example of the transfer of ‘State of Design’ fulsctiothe

context of EASA in the EU. For this reason this study hasmewended in Sec-
tion 5.4.5 of Chapter 5 that every RASO should be considengdrasf the over-
all civil aviation safety system of its Member States, and tHeB@ functions

should be fully integrated into that system.

| Recommendation No & |

a) States are invited to use a ‘t-box’ approach when setting up RASOs. -
method structures the RASO development process along th€Eiglof State
safety oversight and assists States in choosing the $afetyons and level
of delegations which are best suited to the particularasivlm of the States i
the region, and the needs of their aviation industry.

= Uy "

b) States should treat RASOs as part of their overall emittion safety stem,
and to ensure that RASOs are fully integrated into fiyatem. This helps to
avoid breaking essential safety links between the different I@4direments
when transferring the exercise of a given safety function &dstate level to a
regional level.

(4) For which States are RASOs most relevant?

The analysis of ICAO documentation, including Assembly Reéisnlsi and RASO
manuals which was conducted in Section 2.4.3 of Chapter 2 andr58ai of
Chapter 3, revealed that at present the primary focus of ICAO BseimgsRASOs
as tools for assisting States in raising their safety oversighbiiies, in particu-
lar by allowing them to pool resources and achieve economies of scale.

While the above is certainly a very valid RASO function, suclarisg-
tions can equally offer benefits for States which do not face ipgepsoblems
with establishing effectively functioning safety oversight systérhss is the case
for example in Europe, where States have historically enjoyed alégh of
aviation safety, underpinned by effective levels of oversighitwbere the prima-
ry reason, at least initially, behind the establishment of, J&#,, and subsequent-
ly EASA was to achieve regulatory efficiencies for the aeronautical tiydas
Chapter 4 has demonstrated.

Similarly with regard to the proposed GASON, as Section 2Ghapter 2
highlighted, the main RASO function would be to ensure regyldtarmonisa-
tion and standardisation at regional levels, and to allow ICAsead of monitor-
ing directly 191 Member States, to rely in this respect on a tmoited number
of regional systems. This in turn means that any ICAO Member Statdd be
seen as a potential candidate for participating in a RASO-basexnnsysteed,
this is already largely the case today. This study has fouhapter 3, that in
2014 over 100 ICAO Member States were members of RASOs, if looKsuhat
the perspective of a broad interpretation of this term as currently &alldwy
ICAO.

The findings of this study however also bring a note of cauwtitimregard
to the expectations vested into RASOs by the internationati@vicommunity.
This stems from the fact that some of the regional initiatives redidaee expe-
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rienced or reported difficulties in relation to financing their adésior attracting
and recruiting sufficient numbers of qualified technical personnel.ekample
the experiences of the AFI-CIS and of ECCAA demonstrate that itbmadffi-
cult to recruit or to pool aviation safety inspectors at a regiaval,| if they are
simply not available in sufficient numbers. These difficultiesensrmmarised in
Section 5.4.3 of Chapter 5.

Similarly, in the vast majority of cases RASOs functioningatodo not
replace the national aviation authorities but function in parall¢hem, as was
highlighted in Section 5.4.1 of Chapter 5. This suggestsiftthe additional costs
resulting from establishment of a RASO are not offset by efficiest@aming
from its operations or by additional revenues, States may achallorst off in
terms of their overall budgets. Although this issue was tndiesd in detail, based
on examples of financial and resource related difficulties reportedrbgy ebthe
RASOs (see Section 5.4.3 of Chapter 5) it was argued that if Statest reduce
their costs, while at the same time will need to contributéhdofinancing of a
RASO, this may actually lead to lack of sustainable fundingp@fdtter and put-
ting in danger its operations. Such a negative scenario materialifesl case of
one of the RASOs studied, that is PASO which was addressgection 3.4.3.2
of Chapter 3.

Overall, whilst different examples of RASOs were reviewed and sedly
in the study, two of them merit particular highlighting iegbk final conclusions:

(1) The first one is the RCAA model, which was presented and discussed
Section 3.6 of Chapter 3. In 2014 there was just one exampleiofas
authority actually functioning in practice - the ECCAA. Thisaisinique
organisation which acts as a single aviation authority foitalMember
States. While experiencing its own challenges, ECCAA enablédeits-
ber States ‘to achieve effective civil aviation safety oversightfigtction
of the cost of establishing their own civil aviation authesit! This RA-
SO model should be particularly considered by large groupifigsall
States with limited resources and/or States with low level atiawi activ-
ities which are unable to generate revenues big enough to support fu
fledged national civil aviation authorities;

(2) The second model worth highlighting in these final conchssis a supra-
national RASO, meaning a RASO which evolves within the @o&ehal
and institutional framework of a REIO, and relies on the latter $duric-
tioning. In 2014, there were still very few such organisatidie most
notable example of such a RASO is EASA in the EU. Its casky,gbue-
sented in Chapter 4, has demonstrated that combining the summahati
legal competences of a REIO, with the technical capabilities cASCR
can offer substantial benefits. These include the possibiligredting a
harmonised, legally binding and directly applicable legal framework,
large-scale recognition of certificates and approvals, and possioilit

Level 3 delegations which are exercised in a uniform manner in all the

RASO Member States.

“'Interview No 7', (2014)supranote 232 in Ch.3.
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| Recommendation No 4 |

a) Regional groupings of small States with limited resousra¥or States wit
low level of aviation activity which are unable to generatgenues big
enough to support fully fledged national civil aviatiorttaarities, are recomt
mended to consider establishing RASOs in the form afghesiegional civil
aviation authority.

b) States which are members of supranational regional integraorganisa-
tions, similar to the EU, are recommended to set up th&8®s within the le
gal and institutional framework of such supranationajanisations.

(5) What is the expected future evolution of RASO type bodies?

Although the institutional frameworks and legal basis of RA%@d pre-RASOs
are very varied, this study also found in Section 5.4.2 of Ch&pteat there is a
strong tendency for these organisations to evolve over timeniote formal enti-
ties. Section 5.4.2 of Chapter 5 has demonstrated that diwe ofrte organisations
established since 2003, six have already undergone such ewplukile some of
the other are considering it in the future.

The key characteristic feature of the above identified RASO/pre-RASO
evolution trend is transition into organisations esthblisby international agree-
ments and having a legal personality, if not under internatiamglthen at least
under the domestic law of one of the Member States. ICAO also heseaal
policy of transitioning COSCAPSs into RASO type bodied)algh this process is
still ongoing as was demonstrated in Section 3.4.1.1 oft€hap

Section 5.4.2 of Chapter 5 has identified the following typéeamples of
evolutions: from a technical cooperation project (Pre-RASO Type |aimtimter-
national regional safety organisation with legal personality (RAgge I); or a
network of aviation safety authorities (pre-RASO Type Il) evolvimtg &n inter-
national regional safety organisation with legal personality (RAS@e I). In
Europe a network of aviation safety authorities (pre-RASO Type llvedadhto a
supranational aviation safety agency (RASO Type II).

Based on the trend identified above, it can be expected that R#8Os
RASOs will continue to evolve in the years to come towardanisgtions estab-
lished under international law and having a legal personalitgratp from its
Member States. Section 5.4.2 of Chapter 5 has found that thetiemolrend
characterises especially young RASOs. Given the fact that a lardenofrsuch
organisations were established only in the last decade, anddifiibnal RASO
organisations are in the planning, in particular in Africa and MidiHst, the ex-
pectation of further evolutions can be formulated with a relatively tagree of
confidence.

The fact that regional aviation safety bodies have an overall tendency t
evolve into organisations with legal personality hopefully rsehat it is likely in
the future that there will be more RASOs vested with delegatibaafety func-
tions at Level 3. Such RASOs would further contribute to theekbpment of the
GASON as proposed in Chapter 2.

Following on from the above, this study recommends the setpngf re-
gional aviation safety bodies in the form of RASOs, thatrgmmisations estab-
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lished by international agreements or supranational acts which createletiadct
effects and enable Level 3 delegations (see Section 5.2 of Chapitislegal
form, by also providing for legal personality of RASOs undandstic law of its
Member States, eliminates the need for establishing additiosatiasons or
foundations under private law (see Section 3.3 of Chapter 3 andr5bcti4 of
Chapter 5).

| Recommendation No & |

States and ICAO should consistently support the evolatiaegional aviatior
safety bodies, into more institutionalised types of aggdions established on the
basis of international agreements or supranational Evd having international
and domestic legal personality.

(6) Are there any shortcomings in the current international |égahework
that pose an obstacle to further development of RASOs?

Overall, this study found no evidence that any particular pgmvisr principle of
international law is a serious obstacle to the establishmd®80Ds. States have
even been able to establish organisations vested with povgsutocertificates on
their behalf, as Section 5.2 of Chapter 5 has demonstrated.

From the perspective of the Chicago Convention the main limitetitre
fact that only States can be a party to the Convention. This rieamngrom the
perspective of the Chicago Convention, RASOs can act only as ajestistes
and the latter cannot transfer to a RASO their ultimate respatysfoil compli-
ance with requirements of the Convention and its safety relatedx@anThis
conclusion, which has been reached in Chapter 6 of the stdidsthisr elaborated
in a summary related to the research question No 7 below.

In addition, this study has identified three more specific limoitet from
the perspective of the Chicago Convention concerning the deleg#tiState
safety functions to a RASO. These limitations are related to #reis& by a RA-
SO of the responsibilities and tasks of the ‘State of Registry’'Ssetion 6.3.1.1
of Chapter 6), and ‘State of the Operator’ (see Section 6.3.1.2apt€H6):

(1) Although a RASO can act as a ‘State of Registry’ with respeantiteidu-
al States, meaning registering aircraft on their behalf, such aircraftl wou
still have thenationality of the State on behalf of which they were regis-
tered in accordance with Article 17 of the Chicago Convention.tlius
not possible today for a RASO to register aircraft onudtinationalbasis.
The only exception to this rule could be aircraft operatechtgrnational
operating agencies under Article 77 of the Chicago Conventionl Unti
2014 there has only been one case of an international operating agency
having its aircraft registered on a non-national basis (Arab Air Cangb),
this scheme involved a number of States acting jointly as a&'St&Regis-
try’ rather than delegating registration functions to an internationggzni-
sation;

(2) Where a RASO exercises on behalf of its Member States the functins an
duties of the ‘State of the Operator’ or ‘State of Registry’ it wdk be
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able to conclude Article 83bis with third countries in itsnomame. This
stems from the fact that only States can be parties to the Clicayen-
tion and thus directly use its Article 83bis;

(3) Where a RASO exercises on behalf of its Member States only the func-
tions and duties of the ‘State of Registry’, while the RASO Mer&iates
continue to exercise the functions and duties of the ‘State of Ogerato
any agreements concerning the transfer of responsibilities which enay b
concluded between the RASO and its Member States, mayenaicbg-
nised by third countries. Similar to point (2) above thistition results
from the fact that RASOs cannot be party to the Chicago Conwmentio

Chapter 6 also explored the need to amend the Chicago Convientien
der to clearly enable RASOs which enjoy the most far reachingategulpowers
to exercise them in RASOs own name, and thus to take full meigildy, from
international law point of view, for the work they are doing.

While this study argued that at present there is insufficiatdrast
amongst the ICAO Member States in opening a discussion ordargehe Chi-
cago Convention, should such a debate be launched in the futommain possi-
bilities could be further explored: (1) The first option couddalimited amend-
ment of the Chicago Convention, altering the scope of its culuéinte 83bis in
a way to allow transfer of safety functions not only to other Stai also to in-
ternational organisations; (2) Another option would be thrdhghnclusion of the
so calledREIO clausewhich provides for the possibility of adherence to an inter-
national treaty of a REIO, such as the African RECs or the EU.

The study highlighted that the actual need to amend the @h{Cagven-
tion, putting aside the political willingness of the Stateactually do that, could
be a point of moot. On the one hand it can be arguedhgagtrinciple of ultimate
State responsibility for safety oversight discourages ICAO MemlaesSfrom
establishing ‘Level 3' RASOs which ‘provide the best dividemderms of effi-
ciency and the effective use of resourceBhe fact that there are very few Level
3 RASOs can be used as an argument to support such a clathre Gther hand,
and this is a point of view this study supports, it camigeied that States would
take less interest in aviation safety, if they were to be allowedl¢éase them-
selves from responsibility arfdde behind a regional body — which is why ICAO
puts so much emphasis on individual State responsililits manual on RSOOs.

As far as the safety related Annexes to the Chicago Convention are con-
cerned, a detailed analysis of their provisions conducted in Sé&c8af Chapter
6 has revealed the following:

(1) Although there is no consistency in the way the different foriomstre-
garding aviation authorities are used in the Annexes, the vastitynajb
the SARPs use broad formulations which refer &tateand/or to arau-
thority in a more general sense without specifying that it has torze a
tional authority;

® ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 3.1.1.
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(2) In the rare cases where an ICAO Annex uses the tatranal the rele-
vant State and ICAO practice demonstrates that this term is adhially
preted as covering also RASO type bodies;

(3) Many of the ICAO Annexes explicitly envisage that a State has lagaob
tion to designate an authority, which is to dischargetohehalf, relevant
safety related responsibilities or provision of services necessary dor int
national air navigation.

In 2014 there were only two ICAO Annexes, that is No 13 andlB,
which explicitly refer to RASOs, although only Annex 19 actaitains Stand-
ards and Recommended Practices in this respect. Analysis of the relewant
sions of these two Annexes which was conducted in Sectiorf €Bapter 6 re-
vealed that ICAO is still struggling somewhat with accepthrag a RASO could
completely replace a national aviation authority. In particulari@e6ét3 of Chap-
ter 6 found that, although Annex 19 suggests that there eninivations regard-
ing the safety management functions which may be delegated t®©® REa
RAIO, that Annex does not offer further guidance in this respect.

[ Recommendation No € |

a) ICAO Annexes should be drafted in a way which recognisedt tls pefectly
acceptable for a State to discharge its safety related afibigs under the
Chicago Convention and related Annexes by relying either catianal au-
thority(ies) or, in part or even entirely, on a RASO typdybas long as th
State concerned can demonstrate that the relevant SARPs arevelffeicti-
plemented.

11

b) Should the possibility for an amendment of the Chicagov@ttion arise ir
the future, it is recommended that consideration is giveither adjusting its
Article 83bis in a way which would allow the transfersafety functions angd
duties not only between States but also to RASOs, ompm@ating a REIO-
type clause into the Convention. It is further recommendedmotlieve
States from their responsibility for safety regulation aversight but rather
provide for a joint and several responsibility of Stated RASOs.

(7) What are the international responsibility and civil liatyilimplications re-
sulting from RASOs establishment and functioning?

The success of the GASON proposed in Chapter 2, measured by morgesffect

and uniform implementation of ICAO SARPs and efficiencies in terfrike use
of resources by ICAO and its Member States, will to a large degremdiem
whether the RASOs which form its building blocks are approprigelyowered
by its Member States to exercise civil aviation safety respotigbiland func-
tions — either on behalf of these Member States or in RASOsiame.

In order to facilitate successful empowerment of RASOs, Sectmf6.
Chapter 6 has first of all clarified and systematised the generalgiesend con-
cepts concerning the attribution and delegation of civil avia@detys responsibil-
ities and functions both in domestic, and international lawteoa.
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Having clarified the concepts and principles, Chapter 6 has, fgil
the general theory of conferrals of powers on international organisateached
the following conclusions (see Sections 6.2.2 and 6.5 of Ch@pter

(1) From the international law point of view nothing prevents aeShkatm
delegating the exercise of its State safety functions, as envisaged
the Chicago Convention and its Annexes, to a RASO. Howeiven the
fact that only States can be parties to the Chicago Convestion,dele-
gation does not relieve a State frattimate responsibilityf compliance.
Even when States establish Level 3 RASOs, the transfer of respgnsib
in such cases takes place oiyer se but not vis-a-vis other ICAO
Member States.

(2) Furthermore, three general types of delegations of powers to RASOs can
be distinguished, that is agency relationships, delegationsemprand
transfers:

(a) An agency relationshipccurs when States use Level 3 delegations in
respect to functions for which they are responsible under the Chicago
Convention. In such cases a RASO will be exercising such adancti
on behalf of the States concerned, meaning that it can change thei
rights and obligations under international law.

(b) Delegation properoccurs when States give to a RASO functions
which are not created by the Chicago Convention. In such cages St
attribute to a RASO a new competence, which the RASO witiabe
rying out in its own name and for which it will be resporesibl

(c) Transfer of responsibilitiesesults in releasing a State from an obliga-
tion of compliance. Transfers are at present envisaged only under Ar-
ticle 83bis of the Chicago Convention. Given the fact that RASO
cannot be parties to the Convention, in principle Article 83tisst
fers are only possible between States.

When it comes to the potential responsibility of regionahtim safety
bodies under international law, Section 6.5 of Chapter 6 hasudattckhat this
will depend, in accordance with ICJ case law, whether a RASO hasaeateep
international legal personality. Whether such legal personalitysekas to be
assessed on a case by case basis, as few RASO founding agreemaity expl
provide for it.

Section 6.5 of Chapter 6 has found that the majority of currenfRAAN
be considered as having international legal personality and &ivirgghtheir inter-
national legal responsibility potentially engaged. This caictu was reached
based on considerations such as: explicit provisions toehd in the RASO
founding agreements, conclusion by RASO of headquarters agreemestist-o
ence of a relationship of an international agency between a RASIH aneimber
States.

The substance of such responsibility in the first place dkpen the un-
derlying relationship which exists between a RASO and its bégrStates in ac-
cordance with the principle of specialty. Given the fact that RASOsotdre
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parties to the Chicago Convention, the main source of their intamabtaw obli-
gations are their founding agreements. The obligations stemfniim such
founding agreements are directed towards RASO Member States (sea Bédctio
of Chapter 6).

This study also considered, in Section 6.5.4 of Chapter éth&hinterna-
tional responsibility of a RASO could be engaged by a non-Mer8kate in re-
spect to the provisions of the Chicago Convention. That ignes especially
relevant for Level 3 RASOs which are expected to carry out theigated func-
tions in compliance with the Convention and its Annexes.prasent study came
to the conclusion that such possibility should not beuslerla priori, especially
in the case of RASOs which have operational responsibilities, asicircraft
certification, the negligent exercise of which could contribute to acaderam a
legal point of view, such responsibility vis-a-vis third ctigs could be justified
by the fact that some of the safety oversight obligations canrisédered agrga
omnes as was demonstrated by other studies. In addition, such rislityns
could be considered in relation to those countries which expligitognised a
RASO and their safety competences by concluding BASAs withGRE®&mber
States.

However, the international legal personality of a RASO would betefée
vis-a-vis non-Member States only if it has been explicitly or icitpt recognised
by such third States. In this respect Section 6.5.4 of Ch@ptas found that most
of the RASOs are regularly invited by ICAO to international sysia@and con-
ferences, in addition some of them, such as IAC or EASA, have etgheluded
working arrangements with third-countries, or have been desighatedhesised
agents of their Member States under BASAs concluded with thimtreest Some
of them, such as EASA or ECCAA, have been subject to ICAO USasis,
which is also a sign of recognition in international relations.

In addition, this study demonstrated in Section 6.5.4 of teén&pthat third
countries recognise the legal effects that the currently operatienal 3 RASOs,
that is EASA, IAC and ECCAA, take on behalf of their Member Stdtreshe
case of EASA the relationship of international agency thatskistween this
RASO and EU Member States is even globally recognised. Thimdause
EASA, as was also demonstrated in Section 6.5.4 of Chapaetas a ‘State of
Design’ for one of the leading aircraft manufacturers in the world, yafiddus.
This means that third country ‘States of Registry’ readily accept Typtficates
issued by EASA on behalf of EU Member States, and exchangeEWEA in-
formation which is necessary for ensuring the continuing airworthofese air-
craft under Annex 8 to the Chicago Convention.

Irrespective of the above, this study did not identify any cased bgan-
ternational courts or tribunals and related to breach by either a B&RASO of
international safety oversight or regulatory obligations (see Segto# of Chap-
ter 6). On this basis it was concluded that it is more likedyt, trather than the
international responsibility of RASOs being engaged by Statetins of avia-
tion accidents would be trying to engage RASOs civil lighilitdomestic courts.
In this respect this study concluded as follows:

(1) There is at present no international legal instrument which wuarcho-
nise the domestic civil liability regimes of States in respeaiamage
caused through the conduct of civil aviation safety regulatory aed ov
sight tasks. Accordingly such civil liability would depepdmarily on
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provisions of the RASO founding documents and applicableedbonlaw
(see Section 6.6.4 of Chapter 6);

(2) Only three RASOs founding documents explicitly provide for thesjbil-
ity of holding RASOs liable for non-contractual civil damages (si&h
6.6.4.3 of Chapter 6). In addition this study has identifaske law - albeit
entirely from domestic, common law jurisdictions - where courts con-
firmed that national aviation regulators owedaty of caretowards the
travelling public and setegligenceas a threshold beyond which the regu-
lator may be held liable. Similar principles could be applied ASBs
(see Section 6.6.2 of Chapter 6);

(3) The possibility to engage civil liability of a RASO would the first case
depend on the recognition of its separate legal personality uodesstic
law. This should normally not be a problem as far as the jatigds of
the RASO Member States are concerned, but could be more difficult in
case of non-Member States. The question of jurisdictional imgnumit
domestic proceedings would also have to be considered. In théstdisp
study concluded that most of the RASO founding documeuntkest con-
tain provisions on privileges and immunities, although sbepe of the
rights granted vary considerably (see Section 6.6.4.2 of Chapter 6);

(4) This study advocates that treatment of RASOs from a liabilitgt puf
view should chiefly depend on the type of delegations and compstence
they have been granted by States. The more operational competences were
given to a RASO, the exercise of which can result in damagesdaqtt
ties, the more stringent the liability regime should be (see $e6ti4.3
of Chapter 6);

Finally this study has concluded in Section 6.7 of Chapttra there is a
need for a clear ICAO policy on the role of States in the supemvigilRASOs,
which could be included in one of the future editions of the@CRSOO and
RAIO manuals, or the new Annex 19 which, as it applies to safahagement in
general, has a horizontal application. It was argued that ICAQdshoparticular
offer more guidelines on how such supervision should be osghdispending on
the level of delegation effectuated. It was recommended that the isigrepoli-
cy should be based on the principle that States and RASGéng/an their be-
half are seen by ICAO and its Member States as a system which togletmer,
should guarantee the level of safety oversight required by the Ghi@aigven-
tion.
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| Recommendation No 7 |

a) Itis recommended that ICAO develops guidance and/or SARRsvwState:
should be organising oversight of RASOs. The supervgitiny should be
based on the principle that States and RASOs workingeinktehalf are seen
by ICAO and its Member States as a single system which, tagether,
should guarantee the level of safety oversight required by tieagb Con-
vention.

b) States should also promote in the RASO founding agregrmiear provision:
on RASO civil liability for non-contractual damages, espécial the case of
organisations enjoying ‘Level 3’ delegations.

7.3 RECOMMENDATIONS FOR FURTHER RESEARCH

This has been the first comprehensive study of legal anitutiestal aspects re-
lated to RASOs’ establishment and functioning, and their noseipporting global
aviation safety. As such it necessarily focused, in the first ptacepapping this
new area of international cooperation and identifying key elementsAG&OR
functioning which are most essential for enhancing global avia#@dety and
achievement of ICAO objectives of regulatory harmonisation and stasatod.

The author hopes that this topic, including the finding$ tommenda-
tions of this particular study, will be subject to further rewyianalysis and critical
discussion. In this respect, the issues meriting further research aeé,reigbar-
ticular, to the following questions:

- Delegation arrangements, in particular those needed for establishing
RCAA;

- International responsibility of RASOs and their Member States;

- Domestic civil liability of RASOs for negligent exercise of regotgtand
oversight functions;

- Sustainability of RASOs, including possibly the develepinof a meth-
odology for measuring their effectiveness;

- How different RASOs could best cooperate with each other to hasenoni
their activities and achieve efficiencies within the GASON.

The author would also like to invite practitioners and academicsrtduct
further, detailed case studies of different RASOs, similar to the sagly of
EASA in Chapter 4, and to present the resulting conclusaokdsrecommenda-
tions.

It would also be worthwhile in several years’ time to conductlaviieup
study in order to verify whether the RASO evolution trends whiete identified
in Chapter 5 will continue.
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