Universiteit

4 Leiden
The Netherlands

Regional aviation safety organisations: enhancing air transport safety

through regional cooperation
Ratajczyk, M.A.

Citation

Ratajczyk, M. A. (2014, November 20). Regional aviation safety organisations: enhancing air
transport safety through regional cooperation. Retrieved from
https://hdl.handle.net/1887/29759

Version: Corrected Publisher’s Version
License: Licence agreement concerning inclusion of doctoral thesis in the

Institutional Repository of the University of Leiden
Downloaded from: https://hdl.handle.net/1887/29759

Note: To cite this publication please use the final published version (if applicable).


https://hdl.handle.net/1887/license:5
https://hdl.handle.net/1887/license:5
https://hdl.handle.net/1887/29759

Cover Page

The handle http://hdl.handle.net/1887/29759 holds various files of this Leiden University
dissertation

Author: Ratajczyk, Mikolaj

Title: Regional aviation safety organisations : enhancing air transport safety through
regional cooperation

Issue Date: 2014-11-20


https://openaccess.leidenuniv.nl/handle/1887/1
http://hdl.handle.net/1887/29759

Chapter 6

Responsibility and Liability of Regional Aviation
Safety Organisations and of Their Member States

‘It would be difficult to find a topic beset with greater
confusion and uncertainty.

Francisco V. Garcia Amador

First International Law Commission’s
Special Rapporteur on State Responsibility
(1956-1961)

6.1 INTRODUCTION

The success of the GASON proposed in Chapter 2, measured by moiigesffect
and uniform implementation of ICAO SARPs and efficiencies in texfrike use

of resources by ICAO and its Member States, will to a large degremdiem
whether the RASOs which form GASON'’s building blocks are apjataly em-
powered by their Member States to exercise civil aviation safety functiitiser

on behalf of these Member States or in RASOs own name.

Chapter 5 analysed and classified the various RASO delegation arrange-
ments from an operational point of view. However such delegatiGasraise
guestions related to the legal consequences, in terms of inteahatisponsibility
and civil liability, for the RASO Member States and the regidody itself The
precise legal source and nature of these consequences, which aredbersabj
ter of this chapter, will depend on the legal form of the RASOrdlationship
with Member States and third countries, the applicable intermdtiegal frame-
work and finally the domestic legislation of the States concerned.

In order to resolve the above issues, this chapter will firstcland sys-
tematise the general principles and concepts concerning the attribntiotele-
gation of State safety functions to aviation authorities from ¢nspective of do-
mestic and international law (Section 6.2). It will then verifyhdre are any pro-
visions in the Chicago Convention or its Annexes whichdbalit the possibility
of delegating State safety functions to RASOs, or more genecakyxercising
these functions on a non-national basis (Section 6.3). Foljoarirfrom that, this

! Francisco V. Garcia Amador was the UN Internafitiaav Commission first special rapporteur
on State responsibility.

2 In this Chapter the term ‘responsibility’ is useden referring to obligations stemming from
international law, while the term ‘liability’ is esl when referring to situations where a breach of a
legal obligation results in damages the recovenytith is being pursued in national courts.
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chapter will address the issue of RASO and State responsibilitytéonationally
wrongful acts (Sections 6.4 and 6.5), and domestic civil lighf{ection 6.6).
Finally this chapter will examine the need to amend the ChiCagwention in
view of the emergence of RASOs (Section 6.7).

6.2 THE PRINCIPLE OF LEGALITY AND DELEGATION OF STATE
SAFETY FUNCTIONS IN CIVIL AVIATION

6.2.1 ATTRIBUTION OF COMPETENCES TO CIVIL AVIATION
AUTHORITIES UNDER DOMESTIC LAW

State organs can only act within the scope of the competences havehbeen
attributedto them, which is a reflection of thminciple of legality as applied in
the general context of administrative [AiWhis principle of attribution is also val-
id for civil aviation authorities dealing with aviation safety raett and where the
constituting acts of such bodies specify in detailed manrer dompetences,
functions and duties.

In some countries, such as the United Kingdom, the civil aviauthori-
ties are established as an independent agehtyther countries, such as the
Netherlands, they are part of the organisational framework of one ofitlie m
tries® Sometimes, such as in Poland, the competences are shared, wiihithe
try having competences for the legislation, and the civil arasidministration
for its execution. Finally, in some jurisdictions, such a&sn@ny, more than one
administrative body was given the competence to exercise the certifieatibn
oversight tasks placed upon a State by the Chicago Conventioits Annexe$.

% Hofmann, Rowe, and Turkppranote 116 in Ch.2, 148-151; Michael Nierhaus, 'Auistrative
Law', in: Introduction to German Lawd. by Mathias Reimann and Joachim Zekoll (20@#),
88-89; Philippos K. Spyropoulos and Théodore FaissaConstitutional Law in Greece, (2009), p.
180; Lionel N. Brown and John Bell, French Admirasive Law, (2003), pp. 213-215.

4 For example, for the competences, functions amiésiof the UK civil aviation authority see: the
Civil Aviation Act of 1982, Chapter 16; For the cpatences, functions and duties of the Polish
Civil Aviation Authority see: Civil Aviation Act (dtawa ‘Prawo Lotnicze’) of 3 July 2002 (Con-
solidated text in: Official Journal of the RepuldicPoland of 28 November 2013, Item 1393).
®The UK CAA s a body corporate which is not coesetl to be a servant or the agent of a Crown
in accordance with the Civil Aviation Act of 1982.

® In the Netherlands, the Minister of Transportassidered as the national aviation authority and
is supported by Human Environment and Transpopdatrate (ILT) which is an integral part of
the Ministry of Transport.

” In Germany, which is a federation of sixteen Stdténdes, the competence has been split be-
tween the federal aviation authority and téaderauthorities, with the latter being responsible in
particular for general aviation policing activitiand for administration and licensing of aero-
dromes; Source: ICAO, 'Final Report on the safersight audit of the civil aviation system of
the Federal Republic of Germany', (2005),
<http://cfapp.icao.int/fsix/AuditReps/CSAfinal/Geamy_CSA_%?20Final_Report.pdf> [accessed
21 July 2014]. The UK also has more than one awi&tion authority, this however stems from
the fact that in addition to the mainland, the Wkaiso composed of the Overseas Territories. Alt-
hough from the perspective of the Chicago Converttie UK Overseas Territories are an integral
part of the UK, the aviation activities in the Oseas Territories are under the responsibility of
their Governors, which in practice either establistir own aviation safety administrations or can
rely on the Air Safety Support International, whis a subsidiary company of the UK Civil Avia-
tion Authority charged with supporting the develagprhof civil aviation safety regulation in the
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Whether a national civil aviation authority or an administrativdybm
general can delegate its statutory responsibilities to otheresrgitiindividuals is
in the first place a matter of domestic law, in line with the abmentioned prin-
ciple of legality?

In practice, it is not rare for States to delegate the conduct & ebtheir
civil aviation safety tasks outside governmental structures. dy standucted in
2010 by the NLR Air Transport Safety Institute on 32 of theE®@AC States
showed that in 2008 sixteen ECAC States were making usespédting staff
contracted from external organisatioriEhe study also showed that fifteen States
sub-contracted or delegated specific tasks to a separate orgarifSaticine EU,
legislation was even adopted setting out requirements thatdsheuhet by such
qualified entitieswhen contracted by EU Member States’ aviation authorities or
by EASAM

In some cases, entities which are not part of the governmental stguctu
are not only authorised to provide technical oversight servicéanay also be
authorised to issue certificates on behalf of States. THig isase, for example, in
the Czech Republic, where the Light Aircraft Association is a comipatehority
for certification of microlight aircraft and licensing of persons inedhin their
operation? In Austria, Austrocontrol GmbH was set up in 1994 as aédihiia-
bility company with 100% shares owned by the S$tatmd is responsible for
providing, on behalf of the Austrian government, air navigatemices as well
as, through a separate division, regulatory tasks including certificatd inspec-
tion of aircraft, supervision of maintenance and flight operatitwsperformance
of ramp checks on foreign aircraft, the issuance of civil avigtitwis’ licenses
and certification and oversight of pilot schobs.

Some jurisdictions envisage the concept of approved organsatiaich,
in addition to being commercial enterprises, are also given privilegesake
statements which under the Chicago Convention are the responsibitates.
This is the case, for example, with the approved design isegams in the EU,
which have privileges to approve certain changes to aircraft desigymmder An-

Overseas Territories; for further details see: WHASSI', <http://www.airsafety.aero/about/>
[accessed 15 March 2014].

® In addition to manuals concerning RSOOs and RAIOAQ has also published guidelines con-
cerning the establishment of State safety oversigstem, which follows the logic of the eight
CEs which were presented in Chapter 2. See: ICAQ D034, Part Asupranote 67 in Ch.3.

° NLR Air Transport Safety Institute, 'Safety Oversi Comparative Analysis Study’, NLR-CR-
2009-260, (2010), pp. 20-21.

19 pid.

1 Regulation (EU) No 216/2008upranote 81 in Ch.2, at Annex V.

12 Light Aircraft Association of the Czech Republichttp://en.laacr.cz/about-laa.htm> [accessed
20 July 2014]. See also the case of Austrian Aam(Dsterreichischer Aeroclub), a non-profit
organization, which acts as an official body inaareuch as: licensing of companies which main-
tain or design and manufacture parachutes, hadgsgland paragliders; licensing of glider, hang
glider and paraglider pilots; maintaining the régjigor gliders, balloons, microlights, hang glisler
and paragliders.

13 Austrocontrol, 'Company Profile’, (on file withtaor, 2012).

4 Austrocontrol, ‘Annual Report', (2011),
<http://www.austrocontrol.at/jart/prj3/austro_caitdata/uploads/pdfs/report_11.pdf> [accessed
12 August 2014].

5 Commission Regulation (EU) No 748/20%2pranote 86 in Ch.2, at Annex |, Paragraph
21.A.263.
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nex 8 to the Chicago Convention, approval of aircraft designasof the respon-
sibilities of the ‘State of Desigr®

Finally, in the US and some other countries which have thelrasiiation
safety regulatory system based on the American one, the national ystgh s
envisages the concept of authorigEsigneesThese individuals, which are not
employees of the national aviation authority, may be authorisetheohasis of
provisions of law, to conduct regulatory tasks. For exampteenUS regulatory
system, such individuals, when authorised by the FAA aisimator:’ can per-
form tasks such as ‘determining whether aircraft designs, manufagtama
maintenance meet specific safety standards and certifying the competgrery of
sons that operate aircraft"’

The main benefit of delegation arrangements, such as the ones described
above, is to leverage resources and to allow the aviation authorfgcus on
most important tasks, while leaving routine or low-risk acteitio approved or-
ganisations, designees, or external contractors. For exampke liisththe design-
ees and designated organisations at a certain point performed ‘mo@0tpan
cent of FAAs certification activities, thus greatly leveraging dgency’s re-
sources?® On the other hand, such delegation arrangements, especially \elien th
involve delegating State tasks to commercial organisationginreiimployees, can
sometimes face political criticism for supposedly allowing ingudo self-
regulate®

While it is therefore clear that a civil aviation authority does hrave to
discharge all of its statutory responsibilities through in-Bagesources, a question
arises as to what are the legal pre-requisites to enable such deegaiovell as
what are their legal consequences.

In the case of two main jurisdictions which were reviewed for thpgse
of this study, that is the EU and US, the delegations &need only on the basis
of a clear statutory provisidi.In the EU, the principle is that national aviation
authorities can delegate only the exercise of certification and olvetagks, but
cannot delegate the responsibility for the final regulatory decithan is the issu-
ance or revocation / suspension of an approv@hly in limited cases which are
clearly envisaged under the EASA Basic Regulation, an EU Member &tat
delegate to EASA the whole regulatory responsibility, inclgdime audits and
inspections, as well as the competence to issue a certfficate.

6 Annex 8 to the Chicago Convention, Paragraph 1.3.4

7 Title 14 CFR Part 183 ‘Representatives of the Austiator’ (see: Code of Federal Regulations’,
<http://www.gpo.gov/fdsys/pkg/CFR-2014-title 14-vigiif/ CFR-2014-title14-voll.pdf> [accessed
29 July 2014].

18 US GAO, 'FAA Needs to Strengthen the Managemettsddesignee Programs', GAO-05-40,
(2004), atp.7.

9 bid. at p. 3.

20 Reuters, 'Will Dreamliner drama affect industrif-espection?'
<http://www.reuters.com/article/2013/03/02/us-b@eit87-oversight-
idUSBRE92104W20130302> [accessed 20 July 2014].

21 For the US this authorisation is contained TideCIFR Part 183 ‘Representatives of the Admin-
istrator’, supranote 17. For the EU the authorisations for EASA Bl Member States are con-
tained in: Regulation (EU) No 216/20G&ipranote 81 in Ch.2.

22 |bid. Article 13, which States that ‘qualified ifies shall not issue certificates'.

% This is the case for organisations responsibl@foduction of aeronautical products, and flight
simulation training devices. See: Article 20.2 ijpnd Article 21.2 (b)(ii) of Regulation (EU) No
216/2008supranote 81 in Ch.2.
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This numerus claususf delegation scenarios in the US and EU aviation
law is a reflection of the general principle applicable to delegationgemaents
in administrative law according to which delegation cannot baipred and must
be clearly authorised by law. This means that ‘[a]n administrativecggeith
statutory responsibility for an exercise of powers cannot delegate viidout
statutory authorizatiorf* This principle, which is also expressed by a Latin max-
im delegatus non potest delegarehad been confirmed in the EU in theroni
rulings, which were addressed in Chaptéf 4nd in the US, through extensive

case law’

6.2.2 ATTRIBUTION AND DELEGATION OF CIVIL AVIATION
STATE SAFETY FUNCTIONS UNDER PUBLIC
INTERNATIONAL LAW

Having looked at the general principles concerning attribution atebation of
civil aviation safety functions under domestic law, this sectidhaddress the
question of delegation of such functions to RASOs from the pergpadtpublic
international law. This analysis is an essential pre-requisitehtorstibsequent
discussion about States’ and RASOs’ potential respongilidit wrongful acts
under public international law.

As is the case in the domestic legal systems, where competeneewhav
be clearly attributed to State organs by law, also in theafdséernational organ-
isations the competence to act is governed pyreciple ofattribution. This prin-
ciple means, as explained by Blokker, that ‘international orgamimaare compe-
tent to act only as far as powers have been attributed to theimedyldmber
States® This principle can also be referred to as hiaciple of speciality®® or
the principle ofconferral of powers™® Such attribution can be either explicit, or,
although not explicitly envisaged in the constituent inseminof the organisation,
implied ‘as being essential to the performance of its duttes.’

The most comprehensive analysis of the methods by which Statlegtat
or confer powers on international organisations was conducted bysBamato
distinguishes, at the basic level, between the attributiomdmns of the constitu-
ent treaty and ad hoc conferrdsThis basic distinction is valid also for RASOs,

24 Neil Hawke and Neil Parpworth, Introduction to Adistrative Law, (1996), p. 138.

%5 Stephen H. Bailey, Cases materials and Commeataagministrative law, (2005), pp. 463-464.
% Case C-9/56, Meronupranote 35 in Ch.4, (p. 151), which states that: &egjation of pow-
ers cannot be presumed and even when empoweretegate its powers the delegating authority
must take an express decision transferring theee '@so: 'Case T-311/06, FMC Chemical SPRL
v. European Food Safety Authority (EFSA)', in: [BDECR [1-88, (CJEU,2008), (Paragraph 66).
%" For an overview of the delegation doctrine in Wdnaistrative law see: William F. Funk and
Richard H. Seamon, Administrative Law: Examples axplanations, (2009), pp. 30-43.

28 Schermers and Blokkesupranote 73 in Ch.4, at p. 157.

29 See: 'Legality of the Threat or Use of Nuclear ji¢ees, Advisory Opinion', in: [1996] ICJ
Reports 66, (1CJ,1996), (p. 78). In this ruling ti£J stated that: ‘[IJnternational organizations a
subjects of international law which do not, unikeates, possess a general competence. Interna-
tional organizations are governed by the ‘principfispeciality’, that is to say they are investgd b
the States which create them with powers, thediwifitwhich are a function of the common inter-
ests whose promotion those States entrust to them.’

%0 sarooshisupranote 19 in Ch.2.

%1 'Reparation for Injuriessupranote 74 in Ch.4, (p. 182).

%2 Sarooshisupranote 19 in Ch.2, at p. 18.
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where, as was demonstrated in Chapter 5, in case of RASOsavhiektablished
by international agreements or, in the case of EASA, by supraahtaw, com-
petences are granted either in the RASO founding document or spetéztion
agreements which can be concluded between a RASO and its Membsr Stat

When it comes to a further typology of attribution of competetwaster-
national organisations, the situation is more complicated. iBhisecause, as
pointed out by Sarooshi:

[TIhere is a considerable lack of clarity and cetesit usage in the conceptual labels used
to describe different types of conferrals by StaiEpowers on international organiza-
tions. Such terms as ‘ceding’, alienation’, ‘traarsf ‘delegation’ and ‘authorization’ are
used interchangeably by international and domestiats as well as by commentators,
often to refer to the same type of conferral of pmor the same conceptual label is used
in a general way to refer to different types of feorals. However not all conferrals of
powers are the same, and there are important elifteis that flow from the types of con-
ferrals for the legal relationship that is theredstablished between States conferring
powers and organizatioris.

Based on the analysis of RASOs’ founding documents thig gtuchd
that where competences are allocated to regional aviation safety bddies, S
rather than using terms such taansfer, delegationor authorisation prefer to
simply list the different competences and refer to them as RiiB€&ionsor ob-
jectives® The termdelegationappears only in the case of one of the organisations
studied, that is BAGAIA® Therefore, rather than relying on a specific term, in
order to determine the legal consequences of a conferral by a State etexurnp
es on a RASO it is necessary to assess all the circumstancesrti€@grecase,
including the provisions of the RASO founding agreement, asase$tate, ICAO
and RASO practice.

Referring back to the theory of international delegations, academicsnrite
generally tend to classify the different arrangements using awmadire criterion
the degree to which the State powers have been given away to an ionatnat
organisation. Sarooshi, for example, distinguishes three typesferrals, that is,
agency relationships, delegations, and transfers, depending ornitétia such as
the revocability of the conferral, the level of control exercised byage Swer the
organisation, the possibility to exercise a given power in lehtay a State and
the organisation, and other criteffaHe also specifies the consequences that each
of these three types of conferrals may have for a State and inteahaiiganisa-
tion from the perspective of international responsibility for wrohgéts®’

Similarly, Bradley and Kelly propose a typology of what they icerna-
tional delegation according to criteria related to the legal effect that the delega-
tion has and the degree of independence of the international bathjctoa dele-

3 |bid. at p. 28.

34 This is the case for example for PASO (see: 'PISRSupranote 81 in Ch.3, Article 7),
AAMAC (see: 'AAMAC Treaty'supranote 62 in Ch.3, Article 3), ECCAA (see: 'ECCAA
Agreement'supranote 226 in Ch.3, Articles 5-6), or BAGASOO (S&AGASOO Agreement’,
supranote 128 in Ch.3, Article 5).

%5 'BAGAIA Agreement supranote 179 in Ch.3, Article 5(k).

% Sarooshisupranote 19 in Ch.2, at pp. 28-31.

% |bid. at pp. 33-104.
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gation is giveri® They rightly point out that ‘delegations that allow internaio
bodies to create binding legal obligations are more extensivesitmdlar delega-
tions of only advisory or agenda-setting authoftyrhis is in line with the find-
ings of this study, which, as Chapter 5 demonstrated, fouatddiiegations to
RASOs which create legally binding effects (Level 3 delegations), gyedtice

much more difficult to achieve and implement than more simple dalaga
which concern advisory and technical assistance functions, licti @o not cre-
ate legally binding effects for RASO Member States or aviation undiegtak

While the typologies of international delegation arrangements pedpos
the existing literature are useful for this study in the senseahbgptallow the dif-
ferent types of RASOs to be put in the more general contexisofissions on
conferrals of powers to international organisations or bodiesstiily came to
the conclusions that these typologies need adaptation bedgregh be applied in
the specific context of RASOs. For this reason it has been detidedhe 3-
Level typology of delegation arrangements that was proposeddpt&h5, alt-
hough of an operational nature, is also a good starting poidifoussing RASO
delegation arrangements from the perspective of public international law.

The first conclusion that was reached in this respect, is thatiacten
has to be made, as is the case under the domestic law, betweletetaion of
tasksand thedelegation of the competence to take a decisibe theory of inter-
national law and the practice of international organisations recoip@geossibil-
ity of delegating the exercise of tasks only, or using outsigerex In such cases,
although the exercise of tasks is allocated to outside experts, nipetemce to
take a decision remains with the delegating organis&tion,in our case with a
RASO Member State. Level 1 and 2 delegations, as proposed iteCbagre
considered as delegation of tasks, while Level 3 delegationeratisibthe compe-
tence to take a decision. For example, RASOs may be giveastheftpreparing
proposals of legislative measures, but the actual adoptioresd thheasures is the
responsibility of States, as is clear from the cases reviewedef@utipose of this
study.

The second conclusion is that a distinction has to be madedrefljethe
delegation of State safety functions and duties which are creatéa lihicago
Convention, and (2) functions and duties which are not deditumiter this inter-
national law instrument.

In the first case, regardless of the term used, we will be ta#itiogt a re-
lationship of an internationagency as was demonstrated on the example of
EASA in Chapter 4. This is because, when the delegation caneefanction
which is already envisaged under the Chicago Convention, aisStatly mandat-
ing a RASO to exercise, on its behalf, the functions for wthichState is already
responsible under international law. This conclusion is alsposted by ICAO
practice concerning registration of aircraft by RASOs as will be showection
6.3.1.1 below.

In the second case, we will be talking abouttribution of a new com-
petence to an international organisation. This distinctioimjgortant from the

% Bradley and Kelley, 'The concept of internatiotelegation'supranote 81 in Ch.4, at pp. 17-
25,

* |bid. at p. 17.

40 Schermers and Blokkesupranote 73 in Ch.4, at pp. 339-340.
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perspective of international State responsibility, as will be destnated in Sec-
tions 6.4 and 6.5.

6.3 THE OBLIGATION TO ESTABLISH AVIATION AUTHORITIES,
AS ENVISAGED IN THE CHICAGO CONVENTION AND ITS
ANNEXES

Before addressing the question of international responsibiligtates and RA-
SOs for wrongful acts, the final point which needs to be resobrethéther either
the Chicago Convention or its Annexes establish any restisctorconditions
with regard to the delegation to RASOs of State safety functlonsrder to re-
solve this issue, the provisions of the Chicago Convengisrwell as all safety-
related ICAO Annexes and ICAO interpretative manuals concerning R&as
RAIO were reviewed.

When it comes to the provisions of the Chicago Conventimst of them
are formulated in a way which establishes obligations at Statedelyehnd do
not provide further details as to the nature or structure of the raytidich
should be actually tasked by a State with discharging thidggations. However
some of the articles of the Chicago Convention make a more specific refevence
the appropriate authorities of each of the contracting Stdfeticle 16 — Search
of Aircraft), Stateown authorities(Article 25 — Aircraft in Distress)appropriate
authorities of the StatéArticle 30 - Aircraft radio equipmentgppropriate na-
tional authorities for certificationArticle 41 - Recognition of existing standards
of airworthiness), oauthorities of the other contracting State or Statésicle
83bis - Transfer of certain functions and duties).

Similarly the review of the safety related Annexes to the Chicaguéln
tion reveals a mosaic of different formulations and solutionk vagard to the
authorities and entities through which ICAO allows or requirateStto discharge
their obligations. Depending on the technical domain, the Annesedormula-
tions such aficensing authority"* appropriate authority’? competent authorit§?
appropriate national authority* issuing authority,*> appropriate certifying au-
thority,*® appropriate airworthiness authorif{/ State authority® common mark
registering authority’® andresponsible authority”

1 See: Annex 1 to the Chicago Convention, at 'Deding'.

42 5ee: ICAO, 'Annex 2 to the Chicago Convention:a@Rudf the Air', (2005), 'Definitions'; ICAO,
'Annex 10 to the Chicago Convention: Aeronauticde€ommunications, Volume | - Radio
Navigation Aids', (2006), Paragraph 12.13.11; Anbé to the Chicago Convention, at Paragraph
1.2.1.

43 See: ICAO, 'Annex 4 to the Chicago Convention:ohautical Charts', (2009), Paragraph
11.10.15; Annex 10, Volume I to the Chicago Conientat Paragraph 3.1.7.1.

44 See: Annex 6, Part | to the Chicago ConventioiNate' to Paragraph 6.12; Annex 8 to the
Chicago Convention, at Paragraph 10.3.1; ICAO, 8ni8 to the Chicago Convention: The Safe
Transport of Dangerous Goods by Air', (2011), agraph 2.7.

5 See: Annex 6, Part | to the Chicago ConventioRaaagraph 4.2.1.5 (a).

“8 |bid. at Appendix 8, Paragraph 1.5.

47 |bid. at Attachment F, Paragraph 7.

48 See: ICAO, 'Annex 6 to the Chicago Convention: i@pen of Aircraft, Part Il - International
General Aviation with Aeroplanes', (2008), at Raaph 2.3.1.1.

49 See: ICAO, 'Annex 7 to the Chicago ConventioncAsift Nationality and Registration Marks',
(2012), at 'Definitions'.
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The most recently adopted Annex 19, which deals with safety manage-
ment, contains a Standard, which obliges every State to:

[E]stablish relevant authorities or agencies, gar@piate, supported by sufficient and
qualified personnel and provided with adequateniiie resources. Each State authority
or agency shall have stated safety functions ajettibes to fulfil its safety management
responsibilities*

An explanatory note to the above cited Annex 19 Standard clarifies th

The term “relevant authorities or agencies” is used generic senséo include all au-
thorities with aviation safety oversight responipiwhich may be established by the
State as separate entities, such as: Civil Avigkiathorities, Airport Authorities, ATS Au-
thorities, Accident Investigation Authority, and tderological Authority (emphasis add-
ed)??

Based on the analysis of the context in which the above andfotirera-
tions are used, as well as the analysis of ICAO and State prdhtctllowing
conclusions were reached:

(1)  Although there is no consistency in the way the different faatians
regarding aviation authorities are used in the ICAO Annexes, the vas
majority of the ICAO SARPs use broad formulations which refex to
Staté® and/or to arauthorityin a generic sense without specifying that
it has to be anational authority. Annex 6 for example, distinguishes
between the ‘State of the Operator’ which is the ‘State in whieh th
operator’s principal place of business is located or, if then® isuch
place of business, the operator’s permanent residence’, arssuireg
authority which is specifically responsible, on behalf of the ‘State of
the Operator’ for the determination that the operator complies kéth t
provisions of Annex 6 and the issuance of an AOC.

(2) In the rare cases where an ICAO Annex uses thenational, the rel-
evant State and ICAO practice demonstrates that this term is actually
also interpreted as covering RASO type authorities. This is fonexa
ple the case with aircraft design certification, where Annexes 6 and 8
refer in this context t@ppropriate national authority® but where in
practice RASOs have been established, such as EASA, which approv

%0 See: ICAO, 'Annex 12 to the Chicago ConventiorarSle and Rescue', (2004), Paragraph
2.1.1.2.

*L Annex 19 to the Chicago Convention, at AppendiRdragraph 3.1.

%2 |bid. Appendix 1, Note 2.

%3 |CAO uses broad concepts such as: ‘State of theaddpr’ (The State in which the operator’s
principal place of business is located or, if thereo such place of business, the operator’s perma
nent residence), ‘State of Registry’ (The Statevbose register the aircraft is entered), ‘State of
Design’ (The State having jurisdiction over theaigation responsible for the type design) or
‘State of Manufacture’ (The State having jurisdiatiover the organization responsible for the
final assembly of the aircraft).

¥ Annex 6, Part | to the Chicago Convention, at Ajifie 6.

%5 |bid. at Paragraph 6.3.1.2.8; Annex 8 to the Qjvcdonvention, at Part 11, Paragraph 1.1.1.
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aircraft design on behalf of States and this has been found acceptable
to ICAO>® Similarly with respect to the transport of dangerous goods
by air, where Paragraph 2.7 of Annex 18 explicitly requires E240
Member State to designate ‘an appropriate authuiiityin its admin-
istration to be responsible for ensuring compliance with this Annex
(emphasis added)’, the ECCAA discharges these responsibilities on
behalf of the OECS States, and this had been accepted by’ fCAO.

3) Many of the ICAO Annexes explicitly envisage that a State has-an ob
ligation to designate an authority, which is to dischargéobehalf
relevant safety related responsibilities or provide services which are
necessary for international air navigation. This is for exampledbe, ¢
in addition to the above mentioned issuing authority undereArs,
for: aircrew licensing® publication of aeronautical information publi-
cation®® provision of meteorological informatidfiinternational aero-
nautical telecommunications serviéésair traffic service§? and
search and resci&These provisions are general in nature and do not
explicitly limit the authority to be designated as havingational sta-
tus.

In addition, as was mentioned under Section 2.4.3 of Chapmnexes
13 and 19 explicitly refer to RASOs. A more detailed review ofethreferences

%6 |ICAO USOAP report on EASA (20083upranote 92 in Ch.4.

7 |CAO USOAP report on OECS (2008)ypranote 248 in Ch.3, at Paragraph 3.3.8 (used with
the permission of the ECCAA).

%8 Annex 1 to the Chicago Convention uses the terigefising Authority’ which means: ‘The
Authority designated by a Contracting State asaesible for the licensing of personnel’.

%9 A State may provide the aeronautical informattself, agree with one or more other Contract-
ing State(s) for the provision of a joint servioedelegate the authority for the provision of the
service to a non-governmental agency, providedsthadards and Recommended Practices of this
Annex are adequately met (see: Annex 2 to the @bi€Gonvention, at Paragraph 2.1.1).

60 Under Paragraph 2.1.4 of Annex 3 to the Chicagav€nation, each ICAO Member States ‘shall
designate the authority ..., to provide or to arrafogehe provision of meteorological service for
international air navigation on its behalf.’

®> Under Paragraph 2.4.1 of Annex 10 — Volume Ihi@ €hicago Convention, each ICAO Mem-
ber State has an obligation to ‘designate the aityh@sponsible for ensuring that the internation-
al aeronautical telecommunications service is cotetlin accordance with the procedures of this
Annex.’

62 Under Paragraph 2.1.1 of Annex 11 to the Chicagovéntion each ICAO Member State has an
obligation to arrange for air traffic services hie established and provided in accordance with the
provisions of this Annex, except that, by mutuakesgnent, a State may delegate to another State
the responsibility for establishirand providing air traffic services in flight infoation regions,
control areas or control zones extending overgh@&aries of the former.” An explanatory note to
this provision further clarifies that: ‘If one Seatlelegates to another State the responsibility for
the provision of air traffic services over its ttary, it does so without derogation of its natibna
sovereignty. Similarly, the providing State’s resgibility is limited to technical and operational
considerations and does not extend beyond thosaimieg to the safety and expedition of aircraft
using the concerned airspace ...".

83 Under Paragraph 2.5.1 of Annex 12 to the Chicagiovention each ICAO Member State has an
obligation to ‘designate as search and rescue elgitsents of public or private services suitably
located and equipped for search and rescue opesatio
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reveals however that ICAO still struggles somewhat with theotif@s concept.
In the case of Annex 19, ICAO explains in the ‘Forward’ that:

Certain State safety management functions requiréchnex 19 may be delegated to a
regional safety oversight organization or a rediaexident and incident investigation
organization on behalf of the State.

The above formulation and especially the use of the wertin suggests
that there may be limitations as to the scope or depth of bjecsunatter delega-
tion. Unfortunately however Annex 19 does not offer further guidamdieis re-
spect.

Even more confusing are the provisions of Annex 13, which e
Annex which actually contains SARPs referring to RASOs. Aigto Standard
5.1 of this Annex gives to the ‘State of Occurrence’ the pdisgibd: ‘delegate
the wholeor any part of the conducting of such investigation to an@tate or a
regional accident investigation organization (emphasis added)’, fhianexory
note which accompanies this provision does not mention a R/Alh wlarifying
the consequences thfe wholedelegation:

When the whole investigation is delegated to andftate or a regional accident investi-
gation organizationsuch a Statés expected to be responsible for the conduchefin-
vestigation, including the issuance of the Fingbéteand the ADREP reporting. When a
part of the investigation is delegated, the Stat®ezurrence usually retains the responsi-
bility for the conduct of the investigation (empisaadded§*

Similarly, the ICAO manual on RAIOs seems to suggest thapdhsibil-
ity of delegating investigative functions to a regional bodgsinot relieve a State
from establishing a national investigation authority:

In a more complex regional organization, tiaional accident investigation authorities

may delegate the whole or part of their functiond eesponsibilities concerning accident
and incident investigation to the RAIO, which wowldnduct the actual investigation on
behalf of Member States. Such investigations wangldbased on common regional regu-
lations, policies and procedures, while MembereStatould retain responsibility for the

oversight of the system, in accordance with thes&o Convention (emphasis add&t).

The above interpretation in the RAIO manual seems to be shared by the
ICAO ANC, which at the end of 2013 discussed a proposal fanmsndment to
Annex 13 introducing an obligation for States to establisih@ependent accident
investigation authorit§? and where the team which developed the proposed
amendment ‘felt that a regional accident and incident investigatganiazation
(RAIO) was not an alternative to the national accident and incideastigation
authority.®’

® Annex 13 to the Chicago Convention, at explanatmtg to Paragraph 5.1.

6 |CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 3.10.1.5.

% |CAO, 'Final review of proposed amendment to Anfi8xelating to independence of accident
and incident investigations', AN-WP/8803, (Air Ngation Commission, 2013).

571CAO, 'Minutes of the Sixth Meeting’, AN Min. 195-(195th Session of the Air Navigation
Commission, 2014).
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This study does not agree with such a restrictive approach. Ademaan-
strated above, the vast majority of the ICAO Annexes do noteoRligtes to es-
tablish national authorities as a means of discharging their safety related obliga-
tions, and in those rare cases where such limiting language ehaded in the
SARPs the subsequent State practice has demonstrated thainstatlohs are
not sensible.

In addition, as was pointed out by an official of one of RAdOs, there
are at present between 50 and 60 States which do not have resodregpertise
to establish permanent accident investigation authoffti€sr such countries a
requirement to establish a permanent investigation authority vpoaluhbly re-
sult in filing of differences - which is not an answer - or esthisligsa one person
authority to satisfy the ICAO requirement from a formal point efwibut which
in practice would not have, on its own, the resources necesseffgdtively in-
vestigate aviation acciderfts.

To conclude, ICAO Annexes should be drafted in a way which résegn
that it is perfectly acceptable for a State to discharge its safetgdabligations
under Annex 13 or any other safety related Annex to the Chicagee@ition by
relying either on a national authority(ies) or, in part or eveimedyjton a RASO
type body as long as the State concerned can demonstrate ttedévvhat SARPs
are effectively implemented.

6.3.1 'STATE OF REGISTRY’AND ‘STATE OF THE OPERATOR’ IN
THE CONTEXT OF ESTABLISHING RASOs: LIMITATIONS OF
THE CHICAGO CONVENTION

The analysis of the legal consequences of establishing RASOsHeopeitspec-
tive of State responsibility under the Chicago Convention dvaolt be complete
without also addressing the concepts of the ‘State of Registry’State of the
Operator’, which are linked to basic State responsibilitieféncontext of inter-
national air navigation and stem directly from the provisionsi®fGhicago Con-
vention.

6.3.1.1 RASO AS A ‘STATE OF REGISTRY’

The ‘State of Registry’ is one of the fundamental concepts in tiwa@hConven-
tion, and the one with which the Convention associates aemafldegal conse-
quences, such as the obligation to issue certificates of airwosffrtesvalidate
pilot licenses?! or the right to appoint observers to an accident investig&tion.
There are also numerous other rights and obligations which are attacttesl
‘State of Registry’ through the technical Annexes of the Chicagw&uion’®

% |Interview No 10", (2014)%upranote 210 in Ch.3.
69 [|A;
Ibid.
0*Chicago Convention', Article 31.
™ |bid. Article 32.
2 bid. Article 26.
3 See for example Annexes 6, 8 and 13 to the ChiCamvention.
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A contracting State to the Chicago Convention acquires thessvétthe
‘State of Registry’ when an aircraft is entered on its national airegfstry’*
This act of registration also creates a unique link between the aiacrfits
‘State of Registry’ which the Chicago Convention refers toa®nality of air-
craft.”” Under the Chicago Convention, the general principle is thaireraft can
have a nationality of only one State — the ‘State of Regi&try’.

In the context of this study the question emerges whether thereyale an
gal limitations as to the ability of a RASO to carry out @hdlf of a State the
functions of a ‘State of Registry’. The general answer to this iguestthat such
a delegation is legally acceptable. Relevant State and ICAOgeraltimonstrates
that it is possible to establish, in compliance with thec&@jm Convention, a RA-
SO which would discharge the functions of a ‘State of Registiyi vaspect to,
for example, aircraft design (IAC, EASA) or accident investigationera{IAC).

It is also possible to have a RASO discharging on behalf ateSthe
functions associated with aircraft registration, including theaisse of certifi-
cates of registration and airworthiness. In 2014 there was one RBESOAA),
having such competences. In such cases however aircraft still haaitdmality
of the State on behalf of which they are registered in accordancé\ntiitle 17
of the Chicago Convention. For example, in the case of aircrasteszd by EC-
CAA, each OECS Member State retains its national registratiorsraarissigned
by ICAO.”" It is not possible to overcome this limitation withoutzamendment to
the Chicago Convention.

A limited exception to the general principle of registering aircrafa oa-
tional basis is contained in Article 77 of the Chicago Conventibhis exception
is available only to aircraft operated by iaternational operating agencyvhich
is an airline established by two or more of the ICAO Member Statebe basis
of an international treay. According to an ICAO Council determination made in
1967 on the basis of Article 77 of the Chicago Convention, atrafafternation-
al operating agencies can be registered ejtiietly by the States constituting the
agency or on amternational basi<® In both cases all aircraft of an international
operating agency which are registered on other than a national biagieawnithe
same common registration mark.

The only practical example of application of the possibilitphari-national
aircraft registration has so far been the case of Arab Air Cargo, whichiger-
national operating agency set up in 1983 by Irag and Kingdakardan and still
functioning today.” Although all aircraft of Arab Air Cargo have a common non-

" The Annexes to the Chicago Convention define $tatée of Registry’ as ‘The State on whose
register the aircraft is entered’. For further coemtary on legal aspects of aircraft registratioth an
nationality from aviation safety perspective seaahly,supranote 29 in Ch.1, at pp. 24-32.
5'Chicago Convention', Article 17.

’® Ibid. Article 18.

"Interview No 7', (2014)%upranote 232 in Ch.3.

"8 pablo Mendes de Leon, Cabotage in Air TranspoguRéion, (1992), pp. 128-134.

" |CAO, 'Resolution on Nationality and RegistratimfrAircraft Operated by International
Operating Agencies', (Reproduced in ICAO Doc. 9%8Wicy and Guidance Material on the
Economic Regulation of International Air Transport'

8 |bid. at Paragraph 1.

81 For an overview of this case see: Michael Milfationality and registration of aircraft
operated by Joint Air Transport Operating Orgairet or International Operating Agencies',
AASL, X (1985). For a critical analysis of the ICAO Coilmesolution see: Khairy El - Hussainy,
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national registration mark assigned by ICAO (4YB), the actual ragmb tasks
are performed by the Kingdom of Jordan, which also carries out togdius of
the ‘State of Registry’ on behalf of Irdand is considered as a ‘Common mark
registering authority’ from the perspective of Annex 7 to the Chi€amovention
which deals with aircraft registratiéf.Furthermore according to the ICAO de-
termination concerning Arab Air Cargo, the governments of Iraq andrdare:

[J]ointly and severally bound to assume the ohiliget and responsibilities which under
the Convention on International Civil Aviation attato the State of registry; any com-
plaints by other contracting States will be accepig both the Governments of Jordan
and Irac*

The example of Arab Air Cargo represents a casejahtaircraft regis-
tration by a number of ICAO Member States. However, from the perspattiv
this study of greater relevance is the second possibility envidag#ue ICAO
Council, namely that ointernational aircraft registration So far however there
have been no cases of using this possibility in practice.

The above mentioned ICAO resolution of 1967, defines interratain
craft registration as:

[Tlhe cases where the aircraft to be operated bytennational operating agency would
be registered not on a national basis but withné@rmational organization having legal
personality, whether or not such international niga@tion is composed of the same States
as have constituted the international operatinqag&

The ICAO has further clarified in its Resolution that:

[N arriving at its determination [the Councilhall be satisfied that any system of inter-
national registration devised by the States caristg the international operating agency
gives the other Member States of ICAO sufficienarguntees that the provisions of the
Chicago Convention are complied with.

Finally, according to the subject matter Resolution, the foligwdriteria
have to be met, as a minimum, by States envisaging interabsimaraft registra-
tion:

'Registration and Nationality of Aircraft operateyl International Agencies in Law and Practice',
Air Law, X (1985), pp. 15-27.

82 A similar solution is envisaged under Article H&fte Convention on offences and certain other
acts committed on board aircraft, signed at Tokyol4 September 1963 (Tokyo Convention)
which provides that: ‘If Contracting States estsibjjioint air transport operating organizations or
international operating agencies, which operat@air not registered in any one State those States
shall, according to the circumstances of the adessignate the State among them which, for the
purposes of this Convention, shall be consideratieaState of registration and shall give notice
thereof to the International Civil Aviation Orgaation which shall communicate the notice to all
States Parties to this Convention.’

8 Annex 7 to the Chicago Convention, at 'Definiticarsd at Paragraph 3.5.

8 Milde, 'Nationality and registration of aircrafperated by Joint Air Transport Operating
Organizations or International Operating Agencesgyranote 81, at p. 149.

8 Resolution on International Operating Agencgmranote 79, at 'Appendix 1'.

% |bid. at Appendix 2, Part Il.
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() The States constituting the international operatiggncy shall be jointly and sever-
ally bound to assume the obligations which, unbder@hicago Convention, attach to
a State of registry;

(2) The operation of the aircraft concerned shall nee gise to any discrimination
against aircraft registered in other Contractingfé¥ with respect to the provisions of
the Chicago Convention;

3) The States constituting the international operatiggncy shall ensure that their laws,
regulations and procedures as they relate to thea#tiand personnel of the interna-
tional operating agency when engaged in internatiair navigation shall meet in a
uniform manner the obligations under the Chicagan@ation and the Annexes
thereto®”

According to Milde ‘in the discussions leading to the CouRa&solution,
it has been suggested that even ICAO itself or the United Natrastber interna-
tional organizations could become such a registering auth@tifpis leads to the
conclusion that a RASO could be considered as an internativoedft register-
ing authority subject to the following conditions and letibns:

(1) The RASO should be established as an entity with a separat@éegaih-
ality. This requirement set by the ICAO Council is also ire livith the
findings of this study, according to which the establishméiat i@lation-
ship of an international agency requires the organisation vetishon be-
half of States to possess a separate international legal personalBge¢see
tion 4.3.2 of Chapter 4);

(2) The international registration functions of a RASO would be ealple
only to aircraft of joint operating agencies as envisaged undereArticbf
the Chicago Convention. This is the main practical limitatbthe Chi-
cago Convention with regard to non-national aircraft registratiomedn
spect to aircraft operated by operators not having status ofojeamating
agencies a RASO can only carry out, on behalf of States, the natenal
sponsibilities of the ‘State of Registry, as is the case toddyEGICAA,

(3) From the perspective of Annex 7 to the Chicago Convention a R&RBO
rying out international registration functions should be considase@
common mark registering authority, and in this respect would bgedb
to establish and maintain a dedicated ‘non-national register or, \apere
propriate, a part thereof, in which aircraft of an international operating
agency are registeretf.

Finally it has to be reiterated that the ICAO Council Resatutimncerning
non-national aircraft registration is clear that the setting up ohimnational

87 i
Ibid.
8 Milde, 'Nationality and registration of aircrafperated by Joint Air Transport Operating
Organizations or International Operating Agencigiranote 81, at p. 150
8 Annex 7 to the Chicago Convention, at 'Definitions
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aircraft registration scheme does not relieve the States participatisgch a
scheme from the responsibilities that the Chicago Convention attéchthe
‘State of Registry’, and that the States concerned shall bdyjaint severally
responsible for assuming these obligatighs.

Given the fact that so far there has been no practical case of applichti
international aircraft registration, it is not clear what the pasitb the ICAO
Council would be as to the possibility of joint and seveeabonsibility of the
States and the international aircraft registering authority. Thiy stitglies that
such possibility should not be excluded, given the factttiminternational air-
craft registering authority would be exercising on behalf of Statfeyscritical
tasks such as the issuance of certificates of airworthiness.

Should such parallel responsibility of the international regigexirthority
be allowed, this would be the only case of an internationanasgtion directly
bound by the provisions of the Chicago Conventiofihe legal basis for such
responsibility would then be the determination of the ICAO@dumade in ac-
cordance with Article 77 of the Chicago Convention.

6.3.1.2 RASO AS A ‘STATE OF THE OPERATOR’

The second basic State safety function under the Chicago Comvisrtie ‘State
of the Operator’, which was introduced through Article 83bithef Convention,
and is defined as ‘the State where the operator has his principabplagsiness
or, if he has no such place of business, his permanent resideAses the case
with the ‘State of Registry’, the details of the tasks and redpitities of the
‘State of the Operator’ are defined in the technical Annexes t€hieago Con-
vention, and notably Annex 6.

There is no doubt that under the current international legal frameavork
RASO can discharge on behalf of a State the functions of a ‘State Qfptbra-
tor’. As was already mentioned above, Annex 6 clearly distigps between the
‘State of the Operator’ and the authority responsible for the issitige AOC.
This gives States the possibility of designating a RASQhe latter. ECCAA is
the only example of a RASO which in 2014 was dischargingeSththe Opera-
tor’ functions on behalf of its Member States.

However, there are certain legal pitfalls that States should bee afar
when deciding to discharge their ‘State of the Operator’ respbtisghbn other
than a national basis.

The first point of attention is the fact that ICAO does not rgaaitept all
schemes where several States act jointly as the ‘State of the @pdtais is, for
example, presently the case with the Scandinavian Airline Sy{&a®), which is
a consortium established in 1951 by Sweden, Norway and Denmdék an in-
ternational agreemeft.For the purpose of safety oversight of SAS, the three par-
ticipating States concluded an agreement under which they share lolveesig
sponsibilities, including through the establishment adiatjScandinavian Flight
Safety Office (STK), and joint issuance of approvals and certificatekifocam-

% Resolution on International Operating Agencimranote 79, at Appendix 2, Part 1.

°1 For cases where an international organisationddoelbound indirectly by the provisions of the
Chicago Convention see Section 6.5.4 below.

2'Chicago Convention', Article 83 bis (a).

% Mendes de Leorsupranote 78, at pp. 125-127.

204



pany, which means in practice that the approvals are granted omoonment
issued jointly by the civil aviation authorities of these ttBegtes”* In relation to
this arrangement the ICAO USOAP audit of Norway conducted i6 B@6 raised
a finding according to which:

[N]o evidence was provided to show that there war@priate legal basis for such an
oversight mechanism and that Norway had establish@@ans to ensure that its national
and international obligations for safety oversighthe delegated areas were fulfili&d.

As a result ICAO has recommended to Norway to:

[E]lnsure that there is an appropriate legal basis to assume responsibility on the over-
sight of SAS International and for the delegatiboersight tasks to STR When and if
applicable, Norway should also establish a mearensure that its national and interna-
tional obligations for safety oversight in the dglted areas are fulfilled.

The above demonstrates that ICAO seems to accept that a number of its

Member States could act jointly as a ‘State of the Operator’, protidedhere is

a clear legal basis for the delegation of safety oversight taskgoiotesafety
oversight office, and the States concerned can demonstrate thatlhatidnnter-
national obligations for safety oversight are met. However, thdysargues, that

the fact that three ICAO Member States jointly sign an AOC efaiHine dilutes

the ‘State of the Operator’ responsibilities and does not alear identification

of which authority is responsible, from a practical point of vilew,safety over-

sight of the operator. It could be argued that in schemesasuitis, either:

(1) the principles similar to those which were developed by the ICAO
Council for joint aircraft registration should be applicable, that is
designation of a single ‘State of the Operator’ which should act on
behalf of all the States concerned, or

(2) the States concerned should delegate the exercise of the rfignctio
of ‘State of the Operator’to a RASO.

The second point to which States should pay attentioreisglit between
the ‘State of Registry’ and the ‘State of the Operator’. Such a scesgnissible
under Article 83bis of the Chicago Convention, which in suclke<asovides for

% The SAS is under oversight of OPS-Utvalf&tandinavian Surveillance System), which is an
entity established by an Agreement signed on 2@Bber 1951 by the Foreign Ministers of
Sweden, Denmark and Norway for the purpose of ptmmg@ooperation among Scandinavian
flight safety authorities. The OPS-Utvalget agreenatso establishes the STK which is designat-
ed as a joint inspection office to perform relevapproval and oversight tasks with respect to
SAS. The AOC of SAS is signed by the Directors Ganef the three authorities on behalf of
OPS-Utvalget (Source: ICAQ, 'Final report on thfegaoversight audit of the civil aviation
system of the Kingdom of Norway', (2006),
<http://cfapp.icao.int/fsix/AuditReps/CSAfinal/Noay_USOAP_Final_Audit_Report.pdf>
[accessed 12 August 2014].

% |bid. at Appendix 1-1-05.

% |pid.

" Ipid.

205



the possibility otransferringall or part of the functions and duties of the ‘State of
Registry’ to the ‘State of the Operator’. Such transfers allowsxbecise of all
safety functions related to international air navigation to be keg#nthe respon-
sibility of a single State, which then has a holistic viewhef safety performance
of both the operator and its aircraft. However, given the fact thanational
organisations cannot be party to the Chicago Convention, ti@usmn of Arti-

cle 83bis agreements is only possible between States. Froh$@ Berspective
this has two consequences:

(1) Where a RASO exercises on behalf of its Member States the functibns an
duties of the ‘State of the Operator’ or ‘State of Registry’ it wik be
able to conclude Article 83bis with third countries, at leastts own
name?®

(2) Where a RASO exercises on behalf of its Member States only the func-
tions and duties of the ‘State of Registry’, while the RASO Mersaties
continue to exercise the functions and duties of the ‘State of Operator
any agreement concerning the transfer of responsibilities whichbmay
concluded between the RASO and its Member States, mayemneicbg-
nised by third countrie¥.

6.4 GENERAL PRINCIPLES OF INTERNATIONAL STATE
RESPONSIBILITY

6.4.1 ACT OR OMISSION ATTRIBUTABLE TO A STATE UNDER
INTERNATIONAL LAW

The starting point for analysing the implications of estabigshegional aviation
safety bodies for international State responsibility is the basiciple of interna-
tional law according to which every internationally wrongful act 8tate entails
the international responsibility of that State. This principées applied in a num-
ber of cases by the Permanent Court of International Justice (PCI1Jeaad}ff
and is reflected in Article 1 of the International Law Commissi¢i’C) ‘Draft

% It could be envisaged however, that a RASO isarigkd to conclude Article 83bis agreements
on behalf of its Member States.

%t cannot be excluded however that a RASO whialesignated by its Member States as a joint
registering authority under Article 77 of the ClgoaConvention could be a party to a transfer
agreement which could be recognised as valid uthge€Chicago Convention. Indeed, Article
83bhis (c) of the Chicago Convention provides ttaprovisions of paragraphs a) andsball also
be applicable to cases covered by Article 77 ofGhizago Convention. The deliberations of the
legal committee which led to the formulation of #hrticle 83bis considered this issue, but finally
decided not to go into more details as it was betiethat it would be difficult to ‘consider all
different cases of transfer of functions and dufies joint and international operating organiza-
tions to the contracting States which were not membf such organizations’. For further details
see: Burkhart von Erlach, 'Public law aspects a$ée charter and interchange of aircraft in
international operations', in: Master TheglcGill University: Institute of Air and Space Law,
1990), (pp. 84-87).

100+phosphates in Morocco (ltaly v France), Judgemien{1938] PCIJ Series A/B-No 74,
(PC1J,1938), (p. 28); 'Corfu Channel, Judgemant[1949] ICJ Reports 4, (ICJ,1949), (p. 23);
‘Military and Paramilitary Activities in and agatridicaragua (Nicaragua v. United States of
America)', in: [1986] ICJ Reports 14, (ICJ,198p). 142-143).

206



Articles on State Responsibility’ (DASREY It essentially means that if a State
breaches an obligation created by international law, this entailsStatd's re-
sponsibility and as a consequence an obligation of reparatfofise reparations
can take the form of restitution, compensation or satisfatiion.

An internationally wrongful act occurs when there is an act or oonissi
which is attributable to a State under international law, and which constitutes a
breach of an international obligation of that Stdterhe notion of attribution in
this sense is a different concept from empowering a body or oagjaniso act
under administrative or international law, as was addressed undésnSé@
above, and denotes ‘an operation of attaching a given action gsiomito a
State.**®

Firstly the notion of an act or omission has to be congidénethe context
of this study these would be primarily acts or omissions celatehe conduct of
safety oversight activities, such as certifications, inspectionfieaiaking of en-
forcement actions to address identified non-compliances. Legislatitigties
could also be considered as a potential act or omission triggetergational
State responsibility. This could be the case for example whei@ea s an obli-
gation stemming from the Chicago Convention to adopt a mitedaes not fulfil
this obligation in due time or fulfils it incorrecttf?

Concerning the attribution aspects, as was demonstrated under $egtion
States discharge their civil aviation safety responsibilitifeeeithrough govern-
mental departments, but also through private entities sudutaontractors or
authorised organisations and persons. When it comes to thawation authori-
ties, the situation is straightforward, as regardless of a partietlap, sall these
agencies and ministries constitute parts of a State’'s governmetitegiatbre the
acts of their civil servants, acting within their official capaamill be the acts of
the State itself, and thus attributable to the State. As dtgtdee 1CJ:

According to a well-established rule of internatibfaw, the conduct of any organ of a
State must be regarded as an act of that Staterilki ... is of customary charactét.

0L YN, 'Draft articles on responsibility of States foternationally wrongful acts (DASR)',
Yearbook of the International Law Commissiddjume Il, Part 2 (2001). For further commentary
see: James Crawford, The International Law CommonissArticles on State Responsibility:
Introduction, Text and Commentaries, (2002), p.T##® DASR do not have a status of an interna-
tional treaty, and have been only noted by the W&désal Assembly, and commended to the atten-
tion of States (UN General Assembly Resolution 85/fl6 December 2010). It is however con-
sidered that the DASR is largely a codificatiorco§tomary international law; see: James
Crawford, State Responsibility: The General P2Q1B), pp. 42-44.

192 YN, 'DASR (2001)'supranote 101, Article 31. See also: 'Case concerriagractory at
Chorzéw (Germany v Poland), Judgement', in: [1928)J Series A-No 17, (PCIJ,1928), (p. 29).
In this case the PCIJ stated that: ‘it is a pritecigf international law, and even a general concep-
tion of law, that any breach of an engagement ire®hkn obligation to make reparation.’

13 UN, 'DASR (2001)'supranote 101, Articles 34-37.

194 |bid. Article 2. See also: 'Phosphates in Morogk@88)',supranote 100, (p. 28); 'United States
Diplomatic and Consular Staff in Tehran (Unitedt&aof America v. Iran), Judgement', in: [1980]
ICJ Reports 3, (ICJ,1980), pp. 29-31).

105 Crawford,supranote 101, at p. 84.

108 For example when a State fails to transpose &pkat ICAO SARP into its national legal
order and does not notify a difference under Agt88 of the Chicago Convention.

7 pifference Relating to Immunity from Legal Proses a Special Rapporteur of the
Commission on Human Rights, Advisory Opinion',[£899] ICJ Reports 62, (1CJ,1999), (p. 87).
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When it comes to international State responsibility for astiomdertaken
by entities which are not part of the governmental structures, the foaEB @nd
provision of ANS offers a useful analogy, given that many Stategide such
services today through corporatized or privatised ANSPs.

As pointed out by Van Antwerpen:

[N]otwistanding the organizational format, the urigeg State in whose airspace ... air
navigation services are being provided is ultimatesponsible for the conduct of the air
navigation service provider that is involved withetservice provision, whether or not
through its agents or through an entity outsidgdgernmental structuré®’

The above stems from the fact that under Article 28 of the Chicage Con
vention, a State has a general responsibility towards othemacting parties to
provide in its territory ANS and facilitates, and to ensure ttegethmeet the min-
imum standards as established under the Chicago Convéftidocording to
ICAQ, the territorial State remains responsible to fulfil thesegahtins, even
when it has decided to delegate their practical implementation toeargtate*

Does a similar principle apply in the case of delegation by States/ib
aviation safety oversight, regulatory and enforcement activitiesdeutsi gov-
ernmental structures?

From the perspective of the Chicago Convention the reply to theeabo
question is affirmative, which means that the acts and omissfarwporate law
entities which exercise elements of governmental authority can beutsitrito
States from an international law point of view. This is clear frottm the general
principles of international law of State responsibility, ar@ghovisions of Chica-
go Convention and its Annexes.

In this respect, the main guidance is offered by Article 5 of the ®AS
which clarifies that:

Also as pointed out by Crawfordypranote 101, at p. 83): ‘Under many legal systenms State
organs consist of different legal persons (mirgstor other legal entities), which are regarded as
having distinct rights and obligations ... . For theposes of international law of State responsi-
bility the position is different. The State is treéhas a unity, consistent with its recognitiomas
single legal person under international law.’

198 CANSO, 'Guide to Separation of Service Provisiod Regulation’, (2011), at p. 36.

199yvan Antwerpensupranote 52 in Ch.1, at p. 115.

110 50me treaties explicitly provide for attributiaon$tates of actions undertaken by operational
entities. For example the ‘Outer Space Treatytsrirticle VII attributes to a State responsibility
for any damage caused to other States-partiesidimg) their nationals, by objects launched from
its territory or facilities, and it is irrelevarftthe launch is performed by a governmental or non-
governmental entity. See: "Treaty on Principles &ning the Activities of States in the
Exploration and Use of Outer Space, including tr@Mand other Celestial Bodies', London,
Moscow and Washington, 27 January 1967, 610 UNTS 20

11 see: ICAO, 'Assembly Resolution A38-12: ConsokdaStatement of continuing ICAO
policies and associated practices related spelyfimaair navigation', (38th ICAO Assembly,
2013), which States, at Appendix G that: ‘[A]nylaation of responsibility by one State to an-
other or any assignment of responsibility overhigd seas shall be limited to technical and opera-
tional functions pertaining to the safety and ragty of the air traffic operating in the airspace
concerned.’ Similarly: ICAO, 'Annex 11 to the ChiycaConvention: Air Traffic Services', (2001),
at Note to Paragraph 2.1.
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[T]he conduct of a person or entity which is notaaigan of the State under Article 4 but
which is empowered by the law of that State to @serelements of the governmental au-
thority shall be considered an act of the Stateeuidernational law, provided the person
or entity is acting in that capacity in the partisunstance.

As explained by Crawford, the entities referred to in Article 5 eASR
may include:

[P]ublic corporations, semi-public entities, pukdigencies of various kinds and even pri-
vate entities, provided that in each case theyeistiexplicitly empowered by the law of
the State to exercise functions of a public characormally exercised by State orgatfs.

However, it has to be underlined that, in accordance with Aficé the
DASR, actions of corporate entities will be attributable to Statdy in those
cases where they ‘exercise elements of the governmental authorisypdiht is
important in view of the fact that such entities may provide amskrvices to
governments as well as to other companies on the market. Foplexamme
airlines may wish to contract certification services with a view toitglthem to
prepare for audits conducted by aviation authoriti@Such commercial services
will not be considered as falling with the scope of Article DASR.

In addition, as was demonstrated under Section 6.3, most ¢C&D An-
nexes actually explicitly envisage the possibility for a Statdeignate authori-
ties or organisations which are tasked to exercise, on its bémalfarious re-
sponsibilities and tasks codified in these Annexes. From th@qutige of the
Chicago Convention it does not matter if such organisatiot®dies are set up
under public or private law of the State concerned. It is upddstate to decide
how best to organise the discharge of its safety related respitiesibHowever
States have to be aware that if such organisations are empoweged toydxer-
cise elements of the governmental authority, their acts may beutdbib to
States under international law.

6.4.2 BREACH OF AN INTERNATIONAL LEGAL OBLIGATION

Up to 2014 there had been very limited number of cases consideesdprelimi-
narily, from a perspective of international State responsibiligeuhe Chicago
Convention:** Most of the cases which emerged did not reach the stage of the
ICJ, and were usually settled through negotiations between tttesScon-
cerned:* However, it is also true that the ICAO Council had, on abemof oc-
casions, determined that certain State actions constituted infeaofidine Chica-

go Convention within the meaning of its Article 54(j)-(k). Thesses concerned

112 crawford,supranote 101, at p. 100.

113 For example Austrocontrol, which is a corporatieedity authorized by law to conduct civil
aviation certification and oversight tasks in Aissthas also established a subsidiary company -
Austro Control GmbH International — which providegining, consultancy and project support
services to civil aviation industry.

4 \Webersupranote 48 in Ch.1, at pp. 40-44.

15 bid.
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avi?ttil?t[)w security, and more precisely the shoot-down or intercepticivil air-
craft.

As far as the concept of the breach of an international obligaticon-
cerned, the first point that has to be made is that such a breaxhatdeave to
result indamagein order to trigger the responsibility/. This is a different formu-
lation from that in domestic law, where the responsibility mesdilting civil liabil-
ity typically occurs when there is damage resulting from an laased on
fault/negligence or abnormally dangerous activity, attributabla fmerson and
with a clear causal link between the damage and the®act.

The breach of an international obligation which is attributabke $tate is
sufficient to trigger the responsibility under international lawpractice however,
when it comes to aviation safety, cases involving questiontaté 8sponsibility
are not likely to arise unless they involve material damages.

It is also irrelevant what the origin or source of the legal oliigas, be-
cause international law does not distinguish between regjldpsex contractwr
ex delicto™®

There is also a clear distinction between Stagponsibilityunder interna-
tional law and domestigability, which is addressed under Section 6.6. In general,
liability has a broader meaning and may also involve acts thatoanentawful
under international law, but which cause damage or injury, anchvehni this basis
create an obligation of compensatigh.

As was demonstrated in Chapter 2, the system of the Chicage@immv
establishes a number of safety related obligations for States, img;ltidé obliga-
tion to implement SARPs or to notify the differences (Arti&feand 38), to issue
or validate the certificates of airworthiness and pilot licences (Ar8&land 32),
to licence the usage of on-board radio equipment (Article 30), to enfoles
related to the flight and manoeuvre of aircraft (Article 12), or to inyat&iacci-
dents occurring it its territory (Article 26). States can potdigtibe found in
breach of any of them.

In addition, as was demonstrated by Huang in his studytefniational
obligations related to safety and security of civil aviation, itdde argued that
failure by a State to establish an effective safety oversight sysgbréach of an
obligation which every State owes towards all other States, helnemeh of an
obligation effectiveerga omne$® This could occur especially if the deficiencies
in a State's safety oversight system were confirmed by ICAO in @ttole
manner?? Such a breach could arguably lead to State responsibilitptersa-

18 CAO, 'Infractions of the Convention on Internaéo Civil Aviation', C-WP/11186, (185th
session of the ICAO Council, 1999).

17 Crawford,supranote 101, at p. 84.

118 Eyropean Group on Tort Law, Principles of Europ@a Law: text and commentary, (2005).
119 Alny violation by a State of any obligation, ahatever origin, gives rise to State responsibil-
ity and consequently, to the duty of reparatio@e SRainbow Warrior (New Zealand v France)',
in: [1990] RIAA, Volume XX, (New Zealand-France Amtal Tribunal,1990), (p. 251).

120 For further discussion see: Schermers and Blokkgranote 73 in Ch.4, at p. 1006; Crawford,
supranote 101, at p. 75.

21 Huang,supranote 29 in Ch.1, at p. 231.

22 This would be for example the case when ICAOpfihg the USOAP monitoring activities,
issues a Significant Safety Concern (SSC) in rddpamne of its Member States.
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tional law does not limit State responsibility to breacHesbtigations established
by treaties only*

The above leads to the conclusion that a breach of an obligsdtieffec-
tive civil aviation safety oversight, including resulting from aotsomissions
conducted by non-governmental entities acting on behalf of a Stateesult in
an international responsibility of that State, and subsequantbbligation of rep-
arations if the breach has resulted in an injtfyHowever, as underlined by
Crawford in his commentary to DASR, ‘there is no such thingraadh of an
international obligation in the abstratf which means that each case has to be
analysed separately taking into account, in the first place, tigatibn of the
State concerned, the substance of the conduct required, the stantiereblio
served, the result to be achieved and relevant circumstances and faptrtadu-
lar case’?®

The question that now needs to be addressed is whether the almoie pri
ples also apply when States delegate their State safety functiafi®ASO.

6.5 INTERNATIONAL RESPONSIBILITY OF RASOs AND THEIR
MEMBER STATES

6.5.1 DETERMINING INTERNATIONAL LEGAL PERSONALITY OF
RASOs

The international law regarding responsibility of international dsgdions is still
not settled and many issues are open to interpretation or eveiedt$pLeckow
and Plith characterise the current situation in this respect foltbeing way:

While it is recognised that States should be hefpaonsible for their actions, the rules
governing responsibility of international organinat are less clear. As a general princi-
ple, there is little doubt that international orgations should bear responsibility for
wrongful acts. But the international legal jurispemce and practice governing the cir-
cumstances in which responsibility will be imposedinternational organizations is not
extensive or well-definetf®

In 2011 the UN ILC presented to the UN General Assembly ‘Draiitlast
on the Responsibility of International Organizations’ (DARf®ith associated
commentary* which is a result of ten years of work by the ILC on this subject

123 Rainbow Warrior'supranote 119, (p.251).

24 |Injury includes any damage, whether material dr caused by the internationally wrongful act
of a State. See: UN, 'DASR (200kupranote 101, Article 31(2).

125 Crawford,supranote 101, at p. 124.

128 |pid,

127 chittharanjan F. Amerasinghe, Principles of thermational Law of International
Organisations, (2005), p. 384.

128 Ross Leckow and Erik Plith, ‘Codification, Progiige Development or Innovation? - Some
Reflections on the ILC Articles on the Respondipitif International Organizations', in:
Responsibility of international organizations: gsse memory of Sir lan Brownljeed. by
Maurizio Ragazzi (2013), p. 225.

12 UN, 'Draft articles on the responsibility of intational organizations (DARIOY', Yearbook of
the International Law Commissioviplume I, Part 2 (2011).

130UN, 'Commentary to draft articles on the respailisiof international organizations',
Yearbook of the International Law Commissid|ume Il, Part 2 (2011).
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The ILC in its general commentary to DARIO recognised the diffesulin
codifying this area of law by referring to limited availability afrfinent practice
and limited use of procedures for third-party settlement of disputekith inter-
national organisations are partfé§As a result, DARIO constitutes more of a
progressive development of international law than its codificaffon.

Regardless of the above controversies, there are a number of principles,
which are considered as of customary character in relation to respipnsibi
international organisations under international law.

First of all, the very principle that an international organisatian be held
responsible for breaches of international law is of customary chat¥cted was
confirmed in the rulings of the IC¥

It is also clear that in accordance with international law, only isgions
vested with international legal personality have a legal existenegasefrom
their Member States, and thus can have their international resiignpittential-
ly engaged, or can demand responsibility of other internationaber$his has
been confirmed both by the ICJ,and the ILC, which in Article 2(a) of DARIO
provided the following definition of an international organisati

[lInternational organization means an organizaéistablished by a treaty or other instru-
ment governed by international law goolssessing its own international legal personali-
ty. International organizations may include as memberaddition to States, other enti-
ties (emphasis addetff.

A contrario therefore, if an organisation does not possess international le-
gal personality separate from its Member States, then it cdastitnerely an ex-
tension of States and thus when an organisation act@stiighe States were act-
ing themselve$®’ For the purpose of this study the latter would be the cabe wit
the pre-RASOs established in the form of national foundatiorsotiions and /
or on the basis of MoUs or working arrangements.

As pointed out by Schermers and Blokker, ‘today it is generadggnised
that international organizations have international legal persqnaiiigss there is
clear evidence to the contrafy® They further point out, that the prevailing
school of thought at present is that:

131 |bid. at 'General Commentary', Paragraph 5.

132|1n 2011 the UN General Assembly took note of thielas on the responsibility of international
organizations, presented by the International Lam@ission and commended them to the atten-
tion of the governments and international orgamnatwithout prejudice to the question of their
future adoption or other appropriate action (sed@tdd Nations General Assembly Resolution
66/100 of 9 December 2011). For a more generalid@on about the relevance of DARIO see:
Maurizio Ragazzi, 'Responsibility of internatiomafjanizations: essays in memory of Sir lan
Brownlie', (2013).

133 UN, 'DARIO commentary (2011)%upranote 130, at p.13.

134 'pifference Relating to Immunity from Legal Prosesupranote 107, (p.88-89).

135 'Reparation for Injuriessupranote 74 in Ch.4, (pp. 178-179, 184-185).

B UN, 'DARIO (2011)' supranote 129, Article 2(a).

137 This has been confirmed by the ICJ in the casartah Phosphate Lands in Nausipranote
10 in Ch.3, (p.258). See also: Sarooshpranote 19 in Ch.2, at p. 34.

138 Schermers and Blokkesupranote 73 in Ch.4, at p. 991.
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[International] organizations are internationaldegersons napso factg but because the
status is given to them either explicitly, or itk is no constitutional attribution of this
quality, implicitly. If organizations are empowered to conclude tesatio exchange rep-
resentatives, and to mobilize international forceshow can such powers be exercised
without the organization having the status of aarimational legal persott?

In view of the above, for the purpose of the present analydis R&E0s
proper will be taken into account, with a caveat that — as was dénated under
Section 5.5 of Chapter 5 — only a few of the agreements comgfiRASOs ex-
plicitly provide for their international legal personality.

The presumption of existence of international legal personalitgriscp-
larly strong in case of RASOs which have been vested with thgeatente to
issue regulatory documents on behalf of their Member States (Leegt@ation).
This presumption follows from the relationship of an internatiaggncy, which
was presented under Section 4.3.2 of Chapter 4, and which is doeatexbn a
RASO and its Member States in cases where the former is empoweredits act
der international law with legally binding effects. In additroany of the RASOs
have also concluded headquarters agreements with their host Staseseaty
making activity is also an indication of an international Igmakonality.

As Sections 6.5.2 and 6.5.4 will explain, distinction ta¥e made be-
tween the attribution of the international legal personality t@rganisation in
relations with the Member States of that organisation, and vis-thivd coun-
tries. In the latter case, the question of recognition of the @at#on as an inter-
national legal person becomes relevant. Finally a distinction hiae tbade be-
tween international legal personality and domestic legal perso(thkt latter will
be dealt with in Section 6.6.4.1).

Overall, at least nine RASOs from the core sample can be considered as
having a certain degree of international legal personality, either bedalas i
been explicitly envisaged in its founding treaty (AAMAC, PASBgcause the
organisation has been granted or has the legal competence to accet defeel
gations (EASA, IAC, ECCAA, BAGASOO, BAGAIA), or because it hamn-
cluded or has the competence to conclude headquarters agreements (BB GASO
BAGAIA, AAMAC, CASSOS, IAC, ECCAA).

Table VIII below presents a summary of possible indicators for determi
ing international and domestic legal personality for selected RASOs.

139 |bid. p. 989.
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6.5.2 THE SUBSTANCE OF RASOs RESPONSIBILITY UNDER
INTERNATIONAL LAW

6.5.2.1 PRELIMINARY REMARKS

When discussing the substance of RASOs’ international reglapsh distinc-
tion has to be made, on the one hand, between such internatispahsibility of

a RASO towards its Member States and, on the other hand, towsrds
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countries. This distinction is important in view of the prneipacta tertiis nec
nocent nec prosuntvhich does not permit an imposition of an obligationaon
State, or international organisation, without its con&&hnt.

The relationship between a RASO and its Member States vitieirfirst
place be regulated by the constituent treaty and other relevamhdots, such as
the headquarters / host State agreerféntr bilateral delegation agreements.
These documents, as well as general rules of international law can lrea @o
rights and obligations in the bilateral relations between a RaA&®Dits Member
States. If such obligations are breached, international respapsibilld, in prin-
ciple, be invoked by the organisattéhor its Member State’$® The main diffi-
culty in such cases would of course be the fact that ‘there ismpLdsorY Sys-
tem for review of the acts of international organizations by extéwdies** In
the case of RASOs only some of their constituent documentgidypbrovide
for such mandatory dispute resolution mechan®mshich from the perspective
oflI4DéARIO could be referred to as special rules of internationaldalex special-
is.

The question of international responsibility of a RASO vissathie non-
Member States is even more complicated in view of the above inyketiple
pacta tertiis nec nocent nec prosuahd the consequent lack of a third party ef-
fect of the RASO founding documents. This issue is probabkt netevant from

140vienna Convention on the Law of the Treatisspranote 63 in Ch.2, Articles 35-36.

141 The conclusion of headquarters agreements isaithpknvisaged in: 'BAGASOO Agreement’,
supranote 128 in Ch.3, Article 17; 'BAGAIA Agreemerstyjpranote 179 in Ch.3, Article 15;
'AAMAC Treaty', supranote 62 in Ch.3, Article 7; 'Agreement establighine Caribbean

Aviation Safety and Security Oversight System'0@0 Article XVI.

142|n the ‘Reparations for Injuries’ case, the IGitestl that it cannot be doubted that the Organi-
zation has the capacity to bring an internatiofeiht against one of its Members which has
caused injury to it by a breach of its internatiastaigations towards it’; see: 'Reparation for
Injuries',supranote 74 in Ch.4, (p. 180).

143The RASO Member States have various ways of exgitifluence on the functioning of the
organisation, notably through the control of itglpet and work programme, so an international
action would be used as a means of a last resort.

144 crawford,supranote 71 in Ch.4, at p.196.

145 For example CASSOA, if it fails to resolve anypiise with a Member State through a dispute
resolution mechanism can bring the case to theAfasan Court of Justice, whose decisions are
final; see: CASSOA Protocatupranote 150 in Ch.3, Article 18. Similarly the ECC/AAnN be

party to the proceedings in front of arbitratiobunals in cases involving its disputes with Mem-
ber States; see: 'ECCAA Agreemestipranote 226 in Ch.3, Article 24. Also EUROCONTROL
can be a party in dispute resolution proceedingls it Member States, and which involve a pos-
sibility of arbitration at the Permanent Court agbfiration in The Hague, as provided in:
'Consolidated version of the EUROCONTROL intermagioConvention relating to co-operation
for the safety of air navigation of 13 December@,% variously amended’, Brussels, 27 June
1997, Final Act of the Diplomatic Conference. Thsiion of EASA is specific, as eventual dis-
putes related to the implementation of the EU lagin are resolved between EU institutions and
EU Member States in front of the CJEU.

146 see Article 64 of DARIOsupranote 129, which states that: ‘These articles dapply where
and to the extent that the conditions for the exise of an internationally wrongful act or the
content or implementation of the international mepbility of an international organization, or a
State in connection with the conduct of an intéamatl organization, are governed by special rules
of international lawSuch special rules of international law may be containgterrules of the
organization applicable to the relations between an intgomal organization and its members
(emphasis added).
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the perspective of the Chicago Convention and the safety related iobkgtitat
it establishes for the vast majority of the States around the .world

At present, the safety related obligations established by the ©htamnr
vention and its Annexes, including in particular the obligatmriranspose and
apply the SARPs are applicable to the 191 Contracting Partibe t©anvention.
Currently no RASO can accede to the Chicago Convention, becasisasthu-
ment is not open for the participation of international organisstfd Some prac-
tice of ICAO and its Member State is emerging which gives RS®€atus simi-
lar to States, but today this practice is still not coastsand thus far away from
constituting a rule of customary international 4.

6.5.2.2 ULTIMATE STATE RESPONSIBILITY UNDER THE CHICAGO
CONVENTION

Based on the fact that only States can be parties to the Cl@cayention, ICAO
has formulated the principle aftimate State responsibilityvhich is expressed in
the following formulation:

Responsibility/accountabilityThe State of being responsible for an undertakiegson,
thing or action and for which an organization atiiidual or both are liable to be called
to account. An ICAO Contracting State and its resipe civil aviation authority are ulti-
mately responsible for the implementation of ICAGR®s within their State. A State
may either perform these obligations or, throughuauagreement, have another organi-
zation perform and be accountable for these funstibowever, the State retains the re-
sponsibility under its duties of sovereignty.

The principle of ultimate State responsibility under the Chidagoven-
tion was further elaborated by ICAO in the specific context of RAS0s.ICAO
Safety Oversight Manual explains that ‘only the State has respapdiini safe
oversight, and this responsibility may not be transferred toianagbody ...*°
and that this principle applies ‘regardless of the level of authdeitygated to the
RS00.™!

The above approach is also followed by ICAO under the USOAP,ewher
even when a State discharges certain of its safety oversight funtti@mugh a
RASO, ICAO links the findings made during audits of suchAS& with the
USOAP audit results of the State concerfréd.

147:Chicago Convention', Articles 92-93.

148 50 far only one Assembly resolution has been adbwhich States that, where applicable:
‘word “States” ... should be read to include RSO@s¥g: Assembly Resolution A37-ypranote
71in Ch.2.

1491CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Page xi.

%0 |bid. at Paragraph 2.1.8.

51 |bid. at Paragraph 4.1.35.

152 For example, following the USOAP audit of EASAAO linked the findings of this audit with
the results of the USOAP audits of EU Member Statesclarified that: ‘ICAO Contracting States
that are members of EASA will always maintain thedividual responsibility for such competen-
cies and, hence, for all audit results that arevddrfrom the audit carried out on EASA. Once an
EASA Member State’s audit is completed, the IaESEA safety oversight audit report will be
linked to the final safety oversight audit repdrtie State concerned.’ See: ICAO USOAP report
on EASA (2008)supranote 92 in Ch.4, at Paragraph 1.1.9.
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In the domain of ATM the principle of non-transferability of respioifis/
has even been confirmed by an ICAO Assembly Resolution A38hic¢hwstates,
that:

[Alny delegation of responsibility by one Stateawother or any assignment of responsi-
bility over the high seas shall be limited to tecahand operational functions pertaining
to the safety and regularity of the air traffic ogténg in the airspace concern@d.

The principle of ultimate State responsibility has also been ranséuk initial
process of establishing EASA in the form of an internationahrosgtion, and
where the report of the Expert Group on Legal Issues stated that:

[T]he group took the view that the Chicago Conwemtiloes not prevent Member States
from delegating such certification and/or licensiagks to EASA, provided that it is
clearly established that, for the purpose of thee&@jo Convention, the ultimate responsi-
bility remains with the Member Stat

The principle of non-transferability of responsibilities under thic&jo
Convention applies not only in relations between States #&®OR but also in
between the States themselves. This means that the Chicago t@tasndees not
allow, through an act of delegation, a State to be relieved fibmate legal re-
sponsibility associated with the obligation towards othateStparties to the Chi-
cago Convention — so in other words, to transfer such respdgsibil

De lege latathe only exception in the Chicago Convention from the prin-
ciple of non-transferability of responsibilities is its Article 83lwhich allows a
‘State of Registry’ to be ‘relieved of responsibility in respect efftmctions and
duties transferred’ to a ‘State of the Operatot The crucial issue is the third par-
ty effect of Article 83bis, which means that any transfer agreemgnédibe-
tween States party to Article 83bigll have to be recognised by other States
bound by Article 83bi$>® on condition that the transfer agreement had been duly
notified to thent>’ The implications of Article 83bis from the perspective of RA-
SOs were addressed under Section 6.3.1.2.

In view of the above, even in the case of RASOs which enjoy L3del-
egations, the transfer of Chicago Convention related safety amskassociated

153 Assembly Resolution A38-18upranote 111. Similar principle is expressed in: Anféxo

the Chicago Convention, at Note to Paragraph 2.1.

154 Report on the Work of the Expert Group on Legsiits (AER/98/17)%upranote 20 in Ch.4,

at p. 11.

155 For more information on practical implementatidr\tticle 83bis see: ICAO, ‘Guidance on the
Implementation of Article 83 bis of the Conventiom International Civil Aviation', Circular 295,
(2003).

158 Article 83bis was introduced into the Chicago Gemtion through an amending protocol
adopted by the ICAO Assembly on 6 October 1980,iarfidrce since 20 July 1997; see: ICAO,
'Protocol Relating to an Amendment to the Conventip International Civil Aviation (Article
83bis)', ICAO Doc 9318, (1980).

157 See: Chicago Convention, Article 83bis (b), whithtes that: ‘The transfer shall not have ef-
fect in respect of other contracting States beéitleer the agreement between the States in which
it is embodied has been registered with the Cowamzdl made public pursuant to Article 83 or the
existence and scope of the agreement have beatlylitemmunicated to the authorities of the
other contracting State or States concerned bgte $arty to the agreement.’
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responsibilities takes place orilyter se,which may have relevance for civil lia-
bility of Member States of a RASO in their internal relations &sué which is
addressed under Section 6.4), but does not create effects vis-ad/isoilmtries
from the perspective of the Chicago Convention. In such cases whl $i®u
speaking essentially about agency relationshipwhereby the regional body is
acting on behalf of and in the name of its Member States.

The above understanding seems to be confirmed by the intentitates
expressed in RASO founding documents. In those cases where safeignfunct
have been delegated, even potentially, at Level 3, the foundomgngmts speak
about RASOs acting ‘on behalf of its Member States’ or ‘ugglaghtion’. This is
the case even in the EU, where the tasks and responsibilities @tate of De-
sign’, ‘State of Registry’ and ‘State of Manufacture’ when related to dessig
pects, have been transferred to EASA on an exclusive basis, butveverghe-
less the EASA's Basic Regulation speaks about it as aatingehalf of Member
States™® Similar language can be found in constituent documents of BA-
GASOO;*? BAGAIA, ' and ECCAA™

In addition, when the governments of the EU Member Sfatastified
ICAO about the establishment of EASA, the text of the diplanatie, coordi-
nated at the EU level, referred to EASA as an ‘authorised represerftatithe
fulfilment of governmental obligations as State of design or manuw&gas spec-
ified in Part Il of Annex 8 to the Chicago Conventid?f These notifications were
recognised by ICAO, which subsequently conducted two USOARsaofl
EASA®

In view of the above, the most obvious conclusion to be draittnregard
to international responsibility of RASOs is an analogy Witticle 28 of the Chi-

%8 See: Regulation (EU) No 216/20G8ipranote 81 in Ch.2, Article 17(2)(e), which statestth
‘For the purposes of ensuring the proper functigrand development of civil aviation safety, the
Agency shall: ... in its fields of competence, casat, on behalf of Member States, functions and
tasks ascribed to them by applicable internationakentions, in particular the Chicago Conven-
tion.” See also: ibid. Article 20(1), which stateat: ‘With regard to the products, parts and appli
ances referred to in Article 4(1)(a) and (b), thgeAcy shall, where applicable and as specified in
the Chicago Convention or its Annexes, carry oubemalf of Member States the functions and
tasks of the State of design, manufacture or mggighen related to design approval.’

159 See: 'BAGASOO Agreemensypranote 128 in Ch.3, Article 5(e) which states thiBitre func-
tions of the BAGASOO shall be to: Perform certifioa and surveillance tasks on behalf of
Member States CAAs, as required.’

180 see: 'BAGAIA Agreement§upranote 179 in Ch.3, Article 5(k), which states th#he func-
tions of the BAGAIA shall be to: Conduct, eithenitmole or any part of, an investigation into an
aircraft accident or serious incident upon delegally a State of Occurrence in the BAG Sub-
Region, by mutual arrangement and consent betviee8tate of Occurrence and the BAGAIA.’
161 See: 'ECCAA Agreemensppranote 226 in Ch.3, Article 5(k), which states thaar the at-
tainment of its purposes the Authority may regutatd aviation in the Participating States on
behalf of and in collaboration with Participatintat@s.’

162|n addition to EU Member States, the notificatieas made also by Norway, Iceland and Swit-
zerland, which are associated with the EU aviadimiety system on the basis of separate interna-
tional agreements and for which EASA also actshasughorised technical agent.

183 see: Template for EU Member States démarche t@I@A the transfer of regulatory tasks to
EASA, supranote 77 in Ch.4, which states that: ‘The ... Gowent has therefore the pleasure to
thereby notify to ICAO and its Contracting Stateattthe European Aviation Safety Agency is
now its authorised representative for the fulfilmehits obligation, as State of design or manufac-
ture, as specified in Part Il of Annex VIII to tldicago Convention.’

1641CAO USOAP report on EASA (2008upranote 92 in Ch.4, at Paragraph 1.1.8.
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cago Convention. This means that even when a State decidissharde all or
some of its safety related responsibilities through a regional daddty it has to
be aware that, from the Chicago Convention point of viewast ot relieved it-
self from potential international State responsibility, and therstof a RASO
can be attributed to it.

The non-transferability of legal responsibility in case of an ageeley r
tionship is in line with the theory of this legal concept emihternational law.
Sarooshi comments on this issue as follows:

An important consequence of an agency relationishipat the principal is responsible for
its agent’s acts that are within the scope of thaferred powers. Accordingly where an
organization acts as an agent for certain Statgs e States concerned are responsible

for any unlawful acts committed by the organizatiorthe exercise of conferred pow-
165
ers.

Similarly Amerasinghe observes that:

[1t is also clear that where such agency is prote@xist the liability of the members
would not really be for the obligations of the argation but a direct liability for their
own obligations which have been incurred by thenization acting as their agent*®6.

The principle of ultimate State responsibility under the Chidagoven-
tion probably contributes to an overall reluctance of States in isstialgl RASOs
with far reaching regulatory and oversight competences (Level 3 RAB@sid
the question of national sovereignty and responsibility has fpeationed in this
context by many of the RASO officers interviewed for the purposei®fthdy.
This reluctance to establish an organisation for the actions chwiméy could be
held responsible is something not specific to RASOs, butrratheanifestation of
a more general attitude of States towards international organsatismg the
words of Nakatani:

The reasons why member States resist acceptingrnaibility for an act of an interna-
tional organization are twofold. Firstly, withingtgeneral context of State responsibility,
what States fear most is the loss of their digmitg this seems to be the main reason why
States are reluctant to admit responsibility ornetree facts leading to the attribution of
responsibility. Secondly, within the particular ¢ext of the responsibility of member
States, States consider it irrational, or at leastonvincing, the proposition that they
should incur responsibility for another entity, eveit has been constituted by their will.
Overcoming these selfish concerns does not appésr ¢asy’’

On the other hand the fact that States remain ultimately responsitér
the Chicago Convention also means that they have a stronger iecentivake
sure that their RASO is appropriately equipped to dischargeutiidns and
duties the consequences of which may at the end of the day betattrio them.

185 Sarooshisupranote 19 in Ch.2, pp. 50-51.

168 1L Yearbook,supranote 89 in Ch.4, at p.354.

167 Kazuhiro Nakatani, 'Responsibility of Member Sgamwvards Third Parties for an
Internationally Wrongful Act of the Organizatiom; Responsibility of international organizations:
essays in memory of Sir lan Brownlad. by Maurizio Ragazzi (2013), p. 301.
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From an international law point of view, the non-transferabditysafety
responsibilities which States have under the Chicago Converdinmlso be de-
fended using an argument that States should not be allowelbése themselves
from international obligations by hiding behind another intéonat legal per-
sonality®

To conclude, while the point of departure in international Rthat Mem-
ber States should not be held responsible for wrongful acts cadrbiftinterna-
tional organisation&™ it is also true that international organisations are governed
by the principle of speciality, which was invoked in SectionZ.2nd which may
provide for specific rules of attribution and wrongfulness. Is tieispect, when
analysing RASOs it is of fundamental importance to carefullytisisa the un-
derlying relationship which exists between the organisation indlember
States. This was very aptly underlined by ILC in its commentaBARIO: ‘the
diversity of international organizations may affect the applicatifocertain arti-
cles, some of which may not apjioly to certain international orgtois in the
light of their powers and functions’®

In fact, in the case of an agency relationship between a State améran i
national organisation or body, one should apply in the filste the rules con-
cerning the international responsibility of States rather tharterfiational organ-
isations. In this respect, this study very much agrees with Bi@wvho summa-
rised this problem as follows:

The literature tends to focus upon the existenaeobiof a distinct legal personality — an
international organization — and then to assumetti@terms of the constituent instru-
ment are not only relevant but represent a leggihme which third States must accept.
The appropriate analysis is to treat the orgaramatdr the joint agency of States) simply
as a part of the factual elements, which, uponyaisglmay lead to the responsibility of
the member States, or some of them, to a thirceS@um this view the applicable legal
category is that of State responsibility, and hetlaw of international organizatiofs.

The above approach will be especially pertinent in the case of aganis
tions such as ECCAA, which, although separate from its Mel@tates from an
international law point of view, has been so deeply integratedtive national
legal orders of the OECS Member States, that it has, from thatahtam per-
spective, become an organ of these States, as was explained om Se&2.2 of
Chapter 3.

Similarly, a clear distinction has to be made between the Beartl other
RASOs. In the latter case, it is the RASO Member States whidinagertaking
decisions, such as issuing or revoking a certificate, from a famgat of view,

188 Dan Sarooshi, 'International Organizations anteSR@sponsibility’, in: Responsibility of
international organizations: essays in memory ofé8i Brownlie ed. by Maurizio Ragazzi
(2013), p. 84; lan Brownlie, 'The responsibilifySiates for the acts of international
organizations', in: International Responsibilitday: Essays in the Memory of Oscar Schaghter
ed. by Maurizio Ragazzi (2005), p. 362.

189 Jean d'Aspremont, ‘Abuse of the Legal Personafityternational Organizations and the
Responsibility of Member States', IOLRR007), pp. 95-96; UN, 'DARIO commentary (2011)',
supranote 130, at p. 96.

0UN, 'DARIO commentary (2011)upranote 130, at 'General Commentary’, p.3.

7 Brownlie, supranote 168, at p. 360.
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although they may be assisted in this process, to a greatesardatent, by their
RASO.

Finally, the above discussion about ultimate State resphitysimder the
Chicago Convention should be separated from the question oluavpatallel
responsibility of a RASO under international law, an issue wisiatealt with in
Section 6.5.4.

6.5.3 RELEVANCE OF RASOs OVERSIGHT BY ITS MEMBER
STATES

As the involvement of international organisations in globalegoance increases
so do the calls for their increased accountability for actions. $rethise the term
accountabilityis necessarily broader than responsibility and liability. Leckad
Plith characterise it in the following way:

[A]lccountability generally refers not only to theljical process of ensuring that institu-
tions live up to their promises vis-a-vis its memBéates and other interested stakehold-
ers, but also to the responsibility to comply wagplicable duties and obligations, and to
accountability in other senses of the word, inalgdinoral accountability/?

In the context of this study the question of RASO oversigtitsoMember
States is particularly relevant. ICAO addresses this issue briefiis IRSOO
manual, where it is clarified that:

[Allthough the State may delegate specific safergrsight tasks and functions to an
RSOO ..., the State must still retain the minimwapability required to carry out its re-
sponsibilities under the Chicago Convention. Statest always be able to properly and
effectively monitor the safety oversight functiafelegated to the RSO®

The oversight issue, in the context of delegation of ANS piawj is also
raised by Van Antwerpen, who attaches important legal consequerites

In the event of an act or omission of ... privadisdr navigation service provider it turns
out that the State has failed to keep the appriprigulatory oversight or has failed to
verify the compliance of the air navigation servirevider to rules and regulations im-
posed by the State, this could trigger the ultingttge responsibility. At the same time, if
the State has met its obligations and has notdfadeperform audits or regulatory over-
sight, the act or omission ... should not trigget&responsibility’

Oversight of RASOs is very much linked with the principle dfmate
State responsibility, as States will generally want to eserai certain degree of
control over organisations upon which they confer civil aviatiafety related
competences. Especially when a RASO is exercising Chicago Convegitited
safety functions and duties on behalf of its member Statesattee may feel a
particular need to exercise a certain degree of oversight, given Stétestell

72| eckow and Plithsupranote 128, at p.226.
13 1CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.1.8.
174 \/an Antwerpensupranote 52 in Ch.1, at p. 165.
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responsibility under the Convention. As was pointed owt byrmer Chairman of
the EASA Management Board:

In the event of an accident in a State's territarpinister in that State cannot, for politi-
cal reasons, simply shrug off regulatory respoligibio EASA. At the very least the
Minister would need to demonstrate to his/her mubld Parliament that the State has
done what it can to monitor the effectiveness efalgency’”®

This study agrees that States need to exercise oversight BA3@ they
create. However, in this case one should not require the samedméitnersight
as in respect of a service provider, which should be subject tairie safety re-
quirements regardless of its organisational or corporate structureytere ac-
cordingly the level of oversight should also always be the same.

The level of RASO oversight required from its Member States dhatl
lead to the need to control in detail every aspect of the regiodgisbactions or
to the replication of expertise at national and regional levels,jsas/tuld effec-
tively defeat the very purpose of establishing regional safety bodies.

The proper approach should be rather to look at a State and itdisent
working on its behalf as a system which, taken together, dlgualrantee the lev-
el of safety oversight required by the Chicago Convention ansafety related
Annexes. Under this approach, oversight of a RASO could be oegalmysrely-
ing on mechanisms similar to those used by States to tdmérdunctioning of
national agencies. This includes regular reporting by a RASG atitvities, the
setting up of a supervisory or management board, and most intfyottenregu-
lar and ad hoc auditing of RASO operations, accounts anchadrative practic-
es!’®In this respect a distinction has to be made, between oviemsighdirection
or operational contrdi’’

As to the consequences - from an international law point of viefva- o
lack of proper oversight over a RASO, this study argues thatudh cases, the
eventual RASO Member States’ responsibility is not a questiated to the at-
tribution of actions, which stems from the underlying legal i@ahip between a
RASO and its Member States, but rather a matter of the reqiaedard of con-
duct which has to be assessed on a case by case basis in tloé &ijlthe rele-
vant facts and circumstances. By standard of conduct is meant hereethéé ov
effectiveness of the safety oversight system of the RASO Member Slasge.
overall effectiveness will also depend on the robustness of the givetisat the
Member States exercise over the RASO. For example, it will be nféoeldifor
a State to defend itself if an aviation accident resulted frenfiettt that it has not
notified ICAO of a difference with applicable international safety requinésne
because ‘its’ RASO did not have a system for identifying sifiéreinces, than in
a situation where an accident happened despite all the relevamenegpiis hav-
ing being complied with and effectively implemented.

75 Former Chairman of the EASA Management Boardetiiéw No 12', (2014).

178 For example in the EU, the EASA is subject to tagaudits by the European Court of Audi-
tors. See: Regulation (EU) No 216/2088pranote 81 in Ch.2, Article 60.

7 See in this respect also the commentary to DARKZexplains that from the perspective of
the law of international responsibility oversightm principle not to be identified with either di-
rection or control (UN, 'DARIO commentary (201kppranote 130, at p.38).
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As is the case with engaging international responsibility oAS®, this
study did not identify court cases related to engaging intenstiesponsibility
of States for the actions of their RASOs. In practice engagingrsspbnsibility
could be complicated due to the fact that a RASO acts as anragesgenting
multiple principals. Which State to engage may not be smobywhile engaging
more than one may not always be practical.

At the same time, liability cases involving questions o&twn safety and
oversight responsibilities are usually associated with accidetsesulting dam-
ages. Thus, while maintaining ultimate State responsibdiiygnportant from the
perspective of the improvement of the overall international system aficvi
safety, from the perspective of the victims of aviation accidents anddhdglies,
the more relevant are questions concerning civil liability of a RAB&er domes-
tic law and the duty to compensate damages. These issues are addr&ssed
tion 6.6.

6.5.4 PARALLEL RESPONSIBILITY OF RASOs VIS-A-VIS NON-
MEMBER STATES

Whilst the principle of ultimate State responsibility under @hicago Convention
answers the question concerning the consequences that the estaillisfima
RASO may have for its Member States, this principle does ngt éufplain the
question of a possible parallel responsibility of a RASGavigs the non-Member
States.

‘Although it may not frequently occur in practice, dual or even ipielat-
tribution of conduct [in international law] cannot be excludédand the juris-
prudence confirms thaf® In the specific aviation context, the ICAO Council
Resolution on non-national aircraft registration which was reviewmddnSection
6.3.1.1 also suggests that multiple attribution of condauigtossible not only in
situations involving States but also an international asgaion.

Although this study did not identify any case of a Stategryo engage in-
ternational responsibility of a RASO in respect to safety funcéongsaged un-
der the Chicago Convention, such possibility should therefarde completely
excluded. What conditions would need to be met, in order fdr sesponsibility
to be engaged?

First of all, as was pointed under Section 6.5, it is an kestield principle
of international law that the responsibility of an organisationtsaengaged only
if that organisation is vested with a separate legal personalifgr umternational
law*® Such international legal personality would be effective vis-a-vis- no
Member States only if they have explicitly or implicitly recoguisa RASO®!
Such international recognition ‘is implied when a State (or an gion) is
admitted as a member, when an agreement is entered into with goBtateor-
ganization), or when the State is invited to a session or a cocdet&n

178 |bid. at p.16.

179 For an overview of the international case law eheultiple attribution took place see:
Francesco Messineo, 'Multiple Attribution of ContluResearch Paper 11 (2012), The Research
Project on Shared Responsibility in Internationahl(SHARES) 2012), available at:
www.sharesproject.nl.

180UN, 'DARIO (2011)' supranote 129, Article 2(a).

181 Schermers and Blokkesupranote 73 in Ch.4, at p. 990.

182 |bid. at p. 1183.
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With regard to the above, this study found that most ofRA&Os are
regularly invited by ICAO to international symposia and confegenin addition
some of them, such as IAC or EASA, have either concluded numexkgng
arrangements with third-countries, or have been designated as adhagents
of their Member States under BASAs concluded with third count8eme of
them, such as EASA or ECCAA, have also been subject to ICBOAP audits,
which too is a sign of recognition in international relatitiis.

In addition, the present study found that third countries reseghe legal
effects that the currently operational Level 3 RASOs, that is/EASC and EC-
CAA, take on behalf of their Member States. In the case of IAC, tuwhtries
readily accept that this RASO acts on behalf of, for exampeRtlssian Federa-
tion in aviation accident investigatiotf§. Airlines certified by the ECCAA are
able to operate to third countries, meaning that the AOCs artficates of Air-
worthiness issued by this RASO are considered as valid undé&htbago Con-
vention!®®

The case of EASA is quite specific and one could argue that ithiace-
lationship of international agency that exists between this R&8DEU Member
States is globally recognised. This is because EASA actsState of Design’ for
one of the leading aircraft manufacturers in the world, namely Airbususiair-
craft can be found on registries of many countries around the Wbfltis means
that such third country ‘States of Registry’, readily accept Type Catefl issued
by EASA on behalf of EU Member Statd,and exchange with EASA infor-
mag[?glg which is necessary for ensuring the continuing airworthioéshe air-
craft.

The second element which would need to be established before engaging
international legal responsibility of a RASO is a breach of grnational legal
obligation incumbent on a RASO. In the case of RASOs’ intennaltiresponsi-
bility vis-a-vis the non-Member States, this means in pradtieeane would have
to demonstrate that a RASO is effectively bound by the pragsad the Chicago

1831CAO USOAP report on EASA (200&upranote 92 in Ch.4; ICAO USOAP report on OECS
(2007),supranote 248 in Ch.3.

184 See for example: Accident Investigation Board Nayy/Report concerning aviation accident
on the Cape Heer heliport, Svalbard, Norway, 30d&008 with MIL MI-8MT, RA-06152,
operated by SPARK+ AIRLINE LTD.', Report, SL 2018/§2013); National Transportation
Safety Committee of Indonesia, 'Aircraft Accidemvéstigation Report, Sukhoi Civil Aircraft
Company, Sukhoi RRJ-95B; 97004, Mount Salak, Was JRepublic of Indonesia, 9 May 2012',
KNKT.12.05.09.04, (2012); Ministry of InfrastruceiDevelopment Tanzania, 'Report on the
accident to Ilyushin IL-76TD aircraft registrati@R-IBR which occurred on 23 March 2005 in
lake Victoria near Mwanza, Tanzania', Civil air¢rafcident No. CAV/ACC/3/05.

185 |n 2006 the ECCAA has obtained Category 1 undef FAA IASA programme. This gave
to the ECCAA certified airlines the possibility flg to the US. In 2014 the LIAT international
airlines, an ECCAA certified operator incorporatedntigua and Barbuda was operating sched-
uled flights to Puerto Rico (US).

188 At the beginning of May 2014 Airbus aircraft wengerated by 398 operators coming from all
the regions of the world. For a detailed overview:sAirbus, 'Airbus for analysts'
<http://www.airbus.com/tools/airbusfor/analystséedessed 10 May 2014].

187 For a list of working arrangements between EAS@ mon-EU countries concerning the vali-
dation of EASA Type Certificates see: EASA, "Wokkifsrrangements'
<http://easa.europa.eu/document-library/workingsagements> [accessed 6 August 2014].

188 For obligations concerning interactions betwedatSof Design’ and ‘State of Registry’ see
Annex 8 to the Chicago Convention.
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Convention. Given the fact that RASOs cannot be partiesgdCimvention, the
existence of such an obligation would have to be demonstrateugkthimther
means.

Sarooshi argues that even in the relationship of an internatgescy
there is a ‘general presumption that an organization retains a jgiunsaisility
for any unlawful acts committed® although this study was not able to identify
other authorities which explicitly share this view.

Another way of making such a determination would be to arguestimag
provisions of the Chicago Convention, and more generallplfigation to pro-
vide effective safety oversight is an obligatenga omnesas was already demon-
strated by Huan{° This would mean that RASOs are bound by these obligations,
because as was stated by the ICJ:

[lnternational organizations are subjects of in&dional law and, as such, are bound by
any obligation incumbent upon them under geneiakraf international law, under their
constitutions or under international agreementstizh they are parties’*

The above argument is especially relevant in case of RASOs enjoying
Level 3 delegations, which are expected to carry out their safetyidng in
compliance with Chicago Convention and its Annexes. Thealtidin to respect
the Chicago Convention and its Annexes has been for example tixgliated in
the EASA Basic Regulatioti? Similarly ICAO, when auditing RASOs, takes the
Chicago Convention and its Annexes as reference standards,maudsethe RA-
SOs, as agents of States, to be compliant with relevant mnosisf these instru-
ments'®

Finally, some third countries, such as the US, Canada or Brazi,reav
ognised, on the basis of BASAs, that RASOs, such as EASAC, can carry out
Chicago Convention related safety functions on behalf of their MerShates,
meaning that they have recognised such RASOs as authorised ageheir
Member States. Under these BASAs bilateral partners of RASO Membes Stat
expect these regional organisations to carry out the relevant §afetions in
compliance with the SARPs, and thus to be bound by them.

The proposition made in this section, namely the recogritiansome of
the RASOs could be bound by the provisions of the Chicagwédion, can of
course be controversial. However, this study would not be atenplithout con-
sidering this issue, even if on a preliminary basis. Level 3 RAB(articular
have both the legal capacity, being an international legal peasa operational
competences such as safety certification, which can be dischargegentgli
Outright rejection of the possibility of holding such RASf@sponsible for their
acts, which at the end of the day create binding effects undehit&gd Conven-
tion, could effectively amount to putting these organisationa legal vacuum,

18 sarooshisupranote 19 in Ch.2, at p.51.

1% Huang,supranote 29 in Ch.1, at p. 231.

191 |nterpretation of the Agreement of 25 March 18&tween WHO and Egypt, Advisory
Opinion', in: [1980] ICJ Reports 73, (1CJ,1980). B9-90).

192 Regulation (EU) No 216/2008upranote 81 in Ch.2, at Preamble clause No 7, Ar@6leL),
and Article 27.

1931CAO USOAP report on EASA (2008upranote 92 in Ch.4; ICAO USOAP report on OECS
(2007),supranote 248 in Ch.3.
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especially if there is also no mechanism allowing individualsnigage RASOS’
non-contractual liability.

The possibility of holding an organisation responsibleiaslé¢ for its ac-
tions generally contributes to this organisation exercisioge due diligence, or
better duty of care in the performance of its functions. This woalcelevant es-
pecially in cases where a State has delegated the exercise of alt of itrosafe-
ty functions to a RASO and has to rely to a very large exteatioh an organisa-
tion for demonstrating compliance with the Chicago ConventidritarAnnexes.

At the same time, it is not expected that the questiontefrnational re-
sponsibility of a RASO would readily arise in front of intefoaal courts or tri-
bunals. In the history of the Chicago Convention, there haba®st a single case
heard by international judicial bodies and related to breach of atignal obliga-
tions directly involving State safety oversight responsiedi®* Also, ‘as in the
case of international claims against States, claims against intealatiganiza-
tions can be brought as international claims only when the teaadies have
been exhausted? This means bringing the claim first before the competent or-
gan of the organisation or ‘before arbitral tribunals, national samrradministra-
tive bodies when the international organization has accepted thgietame to
examine claims™®®

In this respect, the question of civil liability of RASOs, ehniis the sub-
ject matter of the next section, is probably of greater practical relevan

6.6 CIVIL LIABILITY OF RASOs FOR NEGLIGENT SAFETY
OVERSIGHT UNDER DOMESTIC LAW

6.6.1 INTRODUCTION

Liability of regulators and supervisors for non-contractual damagasapic of
recurrent debate in lat¥’ As pointed out by Gisen and Bell, this can in part be
attributed to the fact that modern societies can increasingly be chraedtas
service-providing societies, with greater focus on the citizen as aroensand
the emergence of supervision as a service offered by a State to fretetétests
of the general publit®

The other reason highlighted in academic writings is the allegeet-
gence of theeompensation culturevhere victims may be seeking compensation

194 The shooting down of the Malaysian Airlines aifgrlight MH17, in July 2014 could change
that however, if the accident investigation (ongadth the moment of writing this study) would
reveal serious deficiencies in the safety managesystem of the ANSP which was responsible,
on behalf of the Ukrainian State, for taking demisi related to the management of the airspace in
which the shooting down took place.

19 Schermers and Blokkesupranote 73 in Ch.4, at p. 1192.

1% YN, 'DARIO commentary (2011)%upranote 130, at pp.72-74.

7 For a good overview see: Mads Andenas, Duncagfi@ie, and John Bell, Tort Liability of
Public Authorities in Comparative Perspective, @0@herie Booth QC and Dan Squires, The
Negligence Liability of Public Authorities, (2006).

%8 |yo Gisen, 'Regulating regulators through liagilthe case for applying normal tort rules to
supervisors', Utrecht Law Revie®/(2006), p. 8; John Bell, ‘Governmental Liabilisgme
comparative reflections', InDret,(2006), p. 3.
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not only from the primaryortfeasor but also from othedeep pocketancluding
the Statd?®

Regardless of the policy discussions, the fact is that courtsniseotpe
possibility of holding regulators liable for damages stemrfrioign their negligent
actions. An overview of case law from EU Member States showstbhtliabil-
ity can be established in cases involving areas as diverse as: damagesgau
police, fire-fighting brigades, unsafe road infrastructure, food safietiyorities,
motor vehicle inspections, and financial regulafith.

The above is also true in respect to aviation safety regulatadtheugh,
fortunately, the cases involving liability of aviation safety ragnis and supervi-
sors are not numerous. However, the available, aviation relatedlagasemes
mainly from the common law jurisdictions, so it is not certdithe civil law
countries would adopt a similar approach.

6.6.2 NON-CONTRACTUAL LIABILITY OF CIVIL AVIATION
SAFETY REGULATORS: REVIEW OF CASE LAW 2%

The analysis of the available case law, which, as underlined atmwes mainly
from the common law jurisdictions, allows the conclusiobéaeached that gen-
erally two conditions need to be demonstrated by a plaintiffderato establish
civil liability involving an aviation safety regulator, thist a breach of a duty of
care, and damages resulting from the bré&ch.

In the reviewed cases the courts recognised that aviation safelgtoegu
owe a duty of care to the general public, including individutihaipassengers:

- In Perrett v. Collins,the claimant was injured as a result of an airworthiness
problem which was not detected by an inspector acting on behdilé ajK
Civil Aviation Authority. The court found that the defendaatged a duty of
care to the claimant:

An injured passenger’s sole remedy may be agdiespérson who has certified the air-
craft to fly. The denial of a duty of care owedduch a person in relation to the safety of
the aircraft towards those who may suffer persamjaties, whether as passengers in the
aircraft or upon ground, would leave a gap in twe of tort (Lord Justice Hobhousze(}?

19 Gisen, 'Regulating regulatorsypranote 198, at p. 13.

20 cees C. van Dam, 'Aansprakelijkheid van Toezialnleos, Een analyse van de
aansprakelijkheidsrisico’s voor toezichthouders eveginadequaat handhavingstoezicht en enige
aanbevelingen voor toekomstig beleid’, Text pritgan English, (British Institute of International
and Comparative Law, 2006), <www.wodc.nl/onderzdekabase/aansprakelijkheid-van-
toezichthouders-met-publieke-taken.aspx#publicagiegens> [accessed 7 August 2014].

291 For further commentary on some of these casesleha:Korzeniowski, 'Liability of Aviation
Regulators: Are the floodgates opening?', A8KY (2000), pp. 31-34.

292 More generally, in the EU case law it was esthblisthat when an action for damages against
an act of EU institution is brought to the CJELg diements that have to be demonstrated are a
wrongful or illegal act, damage, and causation.sEhelements can be considered as general prin-
ciples of tort liability in EU Member States; s&@ase C-4/69, Liitticke v. Commission’, in: [1971]
ECR 1-325, (CJEU,1969), (p. 337).

203'perrett v Collins', in: [1998] 2 Lloyd's LR 256.259).
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- Similarly in Swanson v. Canadavhich involved negligent safety oversight
and lack of enforcement action in respect of a small airline which suffered an
accident involving passenger casualties, the Federal Court of Appeéahaf
da stated that:

The Aeronautics Act [RSC 1985, ¢ A-2 (Canada)] pihe] Regulations made thereunder
if not explicitly imposing a duty of care of thergeral public, at least do so by implication
in that this is the very reason for their existerithe flying public has no protection
against avaricious airlines, irresponsible or impagely trained pilots, and defective air-
craft if not [for] the Department of Transport amaist rely on it for enforcement of the
law and regulations in the interest of public safé&t

And thereafter

Transport Canada’s failure to take any meaningkpsto correct the explosive situation
which it knew existed at Wapiti amounted to a bheafthe duty of care it owed the pas-
sengers®

- Finally in another UK casd?hilcox v. The Civil Aviation Authorityord Jus-
tice Millet argues as follows:

It is clear to my mind that the risk which the stigeof the legislation is designed to pre-
vent is the risk that the owner or operator of iacraft will fly the aircraft even when it is
unfit to fly; and that the persons for whose protecthe scheme has been established are
the passengers, cargo owners and other membehg glublic likely to be harmed if an
unfit aircraft is allowed to fly*®

As far as the breach of the duty of care is concernedtéimelard of con-
ductrequired by the courts in the abovementioned cases was negligence:

In Perrett v. Collinsthe court found that the duty of care was exercised negli-
gently which resulted in liability for damages:

Lord Justice Hobhouse stated:

[A]ln inspector exercising reasonable care wouldhate certified that the aircraft was in
an airworthy condition.

Similarly Lord Justice Bruxton observed that:
A person who has the misfortune to suffer theseseguences (death or injury) should

surely be able to look to the organisation thatdeasified the plane as fit to fly, and that
exists in order to enable the plane to fly, if tbaitification was made negligently.

204'sanson et al v The Queen in right of Canada[1891] 80 DLR (4) 741, (Federal Court of
Appeal of Canada, (p. 750). For a more generahoentary on this case see: Ewa M. Swiecicki,
‘Liability of the Canadian Government for the Ngglit Enforcement of Aviation Safety
Legislation', AASL XVIII/I (1993), pp. 275-308.

25'svanson v Canadaypranote 204, at pp. 756-757.

20825 May 1995 (unreported). Quote following ‘Perretollins’, atsupranote 203.
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Finally Lord Justice Swinton Thomas concluded:

[A] member of the public would expect that a persdio is appointed to carry out these
funzcoti70ns of inspecting aircraft and issuing pesmitould exercise reasonable care in doing
so.

- Similarly, in Swanson v. Canagd#he court found that an agency charged with
the regulation of the safety of commercial airlines was liable foligesdly
permitting an airline to continue unsafe practices. The agency haediss
warnings to the airline in question but failed to take amih&r enforcement
proceedings to require compliance with safety standards. In the wibthe
court:

Transport Canada officials negligently performed jib they were hired to do; they did
not achieve the reasonable standard of safety étispe and enforcement which the law
requires of professional persons similarly situatedvas not reasonable to accept empty
promises to improve where no improvement was fortfing. It is incomprehensible that
a professional inspector of reasonable competemtaldll would choose not to intervene
in a situation which one of his own senior stafgicted was virtually certain to produce
a fatal accidenf®®

A different approach seems to exist in the US, where the FAA mjay en
immunity from claims under the so called discretionary function miae of the
Federal Tort Claims AZ® Two cases are of relevance hedeited States v. Varig
Airlines, and United States v. United Scottish Insurance Compatnych were
considered jointly by the US Supreme CduftThe circumstances of the cases
were very similar, and involved aspects related to airworthiceggication of
aircraft. In both cases, following appeals, the lower instance doums that the
US government, acting through the FAA, was liable for negligesttifying the
design of an aircraft or its modification.

Both of the above cases were ultimately referred to the US Supreme
Court which reversed the decisions on the basis of statutory exceyich ex-
cludes from the scope of the Federal Tort Claims Act:

[Alny claim based upon ... the exercise or perforneaocthe failure to exercise or per-
form a discretionary function or duty on the pafrtadfederal a%;lrllcy or an employee of

the Government, whether or not the discretion imedlbe abused.

The US Supreme Court came to the conclusion that:

207 'perrett v Collins'supranote 203.

208'gwanson v Canadatpranote 204, at pp. 756-757.

209 Federal Tort Claims Act, Title 28 of USC, Part Raragraph 2680(A).

210ys Supreme Court, United States v. S.A. Empreséaimo Aerea Rio Grandense (Varig Air-
lines) et al., Certiorari to the United States GafiAppeals for the Ninth Circuit, No. 82-1349.
Together with No. 82-1350, United States v. UnBedttish Insurance Co. et al., also on certiorari
to the same court; 467 US 797 (1984), 19 June,.1984

211 Federal Tort Claims Acsupranote 209.
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The FAA's implementation of a mechanism for comm@review is plainly discretionary
activity of the ‘nature and quality’ protected bg8D(a). Judicial intervention, through
private tort suits, in the FAA's decision to utia ‘spot-checking’ program as the best
way to accommodate the goal of air transportatafetg and the reality of finite agency
resources would require the courts to ‘second-gmbes?olitical, social, and economic
judgments of an agency exercising its regulatory:lfmm.2 2

No other circumstances of the case were analysed by the US Supreme

Couirt.

6.6.3 REVIEW OF CASE LAW: CONCLUSIONS

All of the above cases were considered in a domestic, commooolatext. In
addition, in all these cases, both the claimant and the detemaidrihe same na-
tionality.

With the exception of the cases of US origin, where the US SupCeomt
has excluded FAA responsibility for negligent certification of aircrafivaithi-
ness on the basis of a statutory exemption, all of the othes casognise the pos-
sibility of holding aviation regulators liable for damages.

In particular, the cases cited are unanimous in recognisinghthatvia-
tion regulators owe duty of careowards the travelling public, and seftgligence
as a threshold beyond which the regulator may be held liable.

6.6.4 APPLICATION OF TORT LIABILITY PRINCIPLES TO RASOs

There is at present no international instrument which would hasentimee domes-
tic civil liability regimes of States in respect to damage causeddhrthe con-
duct of civil aviation safety regulatory and oversight taskshSastruments exist
for example as regards the carriage of passengers and cargo®fydainage
caused by aircraft to third parti€$,or, going beyond aviation, the launching of
objects into outer spaé&’

In view of the above, the possibility to engage civil ligpibf a regional
aviation safety body would depend on the provisions of h8@® founding doc-
ument and relevant national law, and in the first place on theniioogof sepa-
rate legal personality of such a body under domestic law. Herettiaiasi is
slightly clearer than in the case of international legal personaltythis study
found that the domestic legal personality is usually expligityided for in the
RASO founding documents (see Table VIII in Section 6.5.1 above).

212ys Supreme Coursupranote 210, at Section IV.

213'Convention for the Unification of Certain Rules fnternational Carriage by Air', Montreal, 28
May 1999.

24'Convention on Compensation for Damage Causediioyaft to Third Parties', Montreal, 2
May 2009, (not yet in force).

215'Oyter Space Treatgupranote 110.
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6.6.4.1 RECOGNITION OF RASO LEGAL PERSONALITY IN
DOMESTIC PROCEEDINGS

In the case of RASOs, that is organisations established drasigeof internation-

al agreements or supranational law, in nine out of ten casesdsttite legal in-
struments concerned explicitly recognise the domestic legal persootlihe
organisations including their right to be a party to legateedings or tsue and
be sued*® Of course such recognition is granted only for the purpose of diemes
proceedings in the territories of the Member States of the organisatiomay be
conditional upon incorporation of the agreement into the natiegal bystem’

Amerasinghe argues that even when the constituent document atoes n
provide for domestic legal personality, Member States of the isajaom are un-
der an obligation to grant it based on the principle of good.faitBimilarly
Blokker and Schermers point out that national courts usuallyriseeason to
deny the legal personality of organizations in which their owateSpartici-
pates.?*® This would mean that even when domestic legal personalityRé&S0O
is not explicitly envisaged under its founding documenshibuld not prevent
Member States from recognising such personality if needed.

As far as third countries are concerned, the recognition of a legahpérs
ity of a RASO is not certain but also not entirely excludedn&&tates, such as
Switzerland, may recognise legal personality of an organisation intérnal le-
gal system on the basis of the fact that the organisatiomteasational legal per-
sonality?® Others, such as the UK, may recognise the personality of an interna
tional organisation of which they are not members if executigansr of their
government have had previous dealings with the organisatioris tlzdteady rec-
ognised it, or if the organisation has personality in one arenof the foreign
States that are its membéts.

6.6.4.2 JURISDICTIONAL IMMUNITY OF RASOs IN DOMESTIC
PROCEEDINGS

The question of immunity from jurisdiction may also hawebe considered. In
nine out of ten cases studied, RASO constituent documentsrcpni@isions on
privileges and immunities although the scope of these rigiiss/considerably.
Some of the agreements explicitly provide for almost complete iitynu
of a RASO from legal proceedings. This is the case for ECCAA arehiploy-
ees, which are immune from ‘legal process with respect to acts perfoynieehi

218 For EASA see: Regulation (EU) No 216/2088pranote 81 in Ch.2, Article 28(2); For IAC
see: '|IAC Statute§upranote 107 in Ch.3, Article 6; For BAGASOO see: 'BAROO
Agreement'supranote 128 in Ch.3, Article 2(3); For CASSOA see:SFOA Protocolsupra
note 150 in Ch.3, Article 3(3); For AAMAC see: 'AANC Treaty',supranote 62 in Ch.3, Article
7(2); For PASO see: 'PICASSSUpranote 81 in Ch.3, Article 4.3; For ECCAA see: 'ECELA
Agreement'supranote 226 in Ch.3, Article 5; For CASSOS see: CASZ@reementsupranote
141, Article V; For EUROCONTROL see Articles 34-856 'EUROCONTROL consolidated
Convention (1997)supranote 145.

217 Amerasinghesupranote 127, at p. 70.

218 pid. at p. 76.

219 5chermers and Blokkesupranote 73 in Ch.4, at p. 1023.

220 Amerasinghesupranote 127, at p. 71.

221 |bid. at p. 75.
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in their official capacity except when such immunity is waivedthy [EC-
CAA].’ 2 Other agreements may simply require RASO Member States to accord
to the organisation and its personnel privileges and imiesrals may be neces-
sary for the fulfilment of their objectives and the exercise of faeictions, which

is the case for BAGASO&;? BAGAIA, **and CASSOS”

In the case of a RASO established under the aegis of a REIOyilsgas
and immunities may derive from the REIO founding treaty, as inctise for
EASA**and CASSOA?

Finally special protocols may be attached to a RASO foundirepagmt
specifying in detail the immunities and privileges grantedclvlis the case for
AAMAC. “?®8

A number of RASO founding documents also envisage conclusion
headquarters or host-State agreements where further privileges and tiesnuni
may be granted, as is the case for instance with BAGASOO, BAGMMAC,
and CASSOS.

Some RASOs, such as IAC or ECCAA, have concluded headquarters
agreements, which contain privileges and immunities, althcuglednclusion of
such a%reements is not explicitly envisaged in the foundilegrdents of these
RASOs*?

A review of the recent practice of domestic courts’ cases concerning im-
munity of international organisations, demonstrates that genealigs are not
willing to uphold immunity of organisations in absence afear treaty provision
in this respect®®

In addition, at least in Europe, before upholding immuoityn interna-
tional organisation the courts will normally check if the orgaiios has provided
for an alternative mechanism which ensures an aggravated indigidgak to an
effective remedy. Where this is not the case, some courts may tedday an
international organisation the right to immunity if grantingould put its State in
breach of the constitution or international law obligations relatechuman
rights !

In view of the above it is important to verify to what extdrd RASOs
provide individuals with effective means for reviewing and satigf{their even-
tual claims. The results of this review are presented in the folipsention.

222'ECCAA Agreement'supranote 226 in Ch.3, Article 25(7).

22 BAGASOO Agreementsupranote 128 in Ch.3, Article 7(2).

224 BAGAIA Agreement supranote 179 in Ch.3, Article 15(2).

225 CASSOS Agreemensupranote 141, Article XVI(1).

226 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 30.

221 CASSOA Protocolsupranote 150 in Ch.3, Article 17.

228:AAMAC Treaty', supranote 62 in Ch.3, at 'Protocole annexé au Trai8tiant les AAMAC',
229'Cornamenne mexay [IpaButensctBoM Poccuiickoit denepanyu 1 MexrocyapcTBEHHBIM
AsunannonHsiM KoMuTeToM 00 yCinoBusIX ero npeObiBaHusl Ha Tepputopun Poccuiickoit
Deneparuu (Agreement between the Government of the Russderfation and the Interstate
Aviation Committee on the conditions of its staytlie Russian Federation) ', Moscow, 20 October
1995, on file with the author; 'Agreement betwden Government of Antigua and Barbuda and
the Eastern Caribbean Civil Aviation Authority rediag the Headquarters of the Authority', St.
John's, 15 April 2008, on file with the author.

230 Cedric Ryngaert, 'The Immunity of Internationab@mizations Before Domestic Courts:
Recent Trends', IOLR, (2010), p. 124.

231 |bid. pp. 132-144.
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6.6.4.3 TORT LIABILITY PROVISIONS IN RASO FOUNDING
DOCUMENTS

As far as tort liability is concerned, only a limited number ofS®Afounding
documents contain any provisions dealing explicitly with thésie. This limited
treatment of tort liability in founding documents is a generabdtfen internation-

al organisation$® Of the ten RASO agreements studied only three contain liabil-
ity provisions®*® This is the case for EASA, EUROCONTROL and AAMAC.
These three organisations have very similar principles applicattiert*

(1) The contractual liability is governed by the law applicable &dbntract
in question;

(2) In the case of non-contractual liability, the organization shal§cicord-
ance with the general principles common to the laws of the Membe
States, make good any damage caused by its services or eg#sts in
the performance of their duties (EASA, AAMAC); or, make reparation fo
damage caused by the negligence of its organs, or of its semahis
scope of their employment, in so far as that damage can be atrifout
them (EUROCONTROL).

The case of PASO is also worth mentioning. This organisatidy assists
its Member States in the performance of safety oversight duties. P&Bertors,
when performing their tasks are treated as inspectors of the Membex &tate
cerned (Level 1 delegation). Accordingly, while the PASO foundingeagent
does not contain liability provisions, it obliges the Men States to ‘indemnify
inspectors from any pertinent legal suit arising out of the appreg@tormance
of their duties®*°

What is therefore clear from the above analysis is that RASO fagndin
documents do not follow a particular pattern as far as civil liglplibvisions are
concerned. European States seem to accord greater importance to etatityub
this can be partly attributed to the fact that both EASA and ECBRTROL
have operational and executive functions - that is provision & AiNhe case of
EUROCONTROL, and certification of aircraft in case of EASA - theligegt
exercise of which may result in damages to the general public. AREAS trea-
ty is an exception as far as other parts of the world are concernétywbatlarge-
ly inspired by the EASA Basic Regulatiéft.

This study proposes that, from a policy point of view, tteatment of
RASOs regarding civil liability should chiefly depend on thpet of delegations
and competences they have been granted by States. This means that:

232 Klabbers supranote 73 in Ch.4, at p. 272.

233 addition the Minsk Agreement, which establisties|AC, contains provisions on the liabil-
ity of the States — Contracting Parties to thisegnent (‘Minsk Agreemensupranote 105 in
Ch.3, Article 16).

234 For EUROCONTROL see: 'EUROCONTROL consolidated ¥@ortion (1997)'supranote

145, Article 28; For EASA see: Regulation (EU) NI62008 supranote 81 in Ch.2, Article 31;
For AAMAC see: 'AAMAC Treaty'supranote 62 in Ch.3, Article 8.

235'p|CASST' supranote 81 in Ch.3, Article 8(3).

238 A former EASA rulemaking director was advising tl&@MAC States on the drafting of the
AAMAC Treaty.
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- In case of ‘Level 1’ delegations - authorisation of individuapatdors on-

ly - the approach taken by PASO seems to be reasonable. Given that in

such cases the regional inspectors act under the control and in theham
the national authority and execute national law, there would tihe i
grounds for holding a RASO liable for their actions. In such ¢casgsm-
nification by the Member States of regional inspectors shouldffieiexot
should they be found liable by national courts. ‘Level 1' RA&Sshould
therefore require that an indemnification clause is included in thecservi
contracts and ensure that insurance policies of the national agthdotti
which they work, if used, also cover their inspectors;

- The situation is different with Level 2 delegations - where #réopmance
of technical work is delegated to a RASO - and especially Levelegalel
tions - where a regional authority also takes legally binding idesisin
Level 2, but especially in Level 3 delegations, the treatment affdled
RASOs should not be significantly different to the one applie to na-
tional aviation authorities. This is because in both cases tIBORAIl be
conducting — within the scope of delegation — actual tasks of safety
sight, including certifications, inspections etc.

In the EU, during the discussions on the establishment oRAE#®re had
also been no doubt about the necessity of a liability regimerisure that EASA,
including its staff, would be liable for its own wrongdoing¥ The legal experts
who studied the various options for the setting up of EAB#eoved that the need
for such a liability regime would be justified on the grounds tBASA would
have rulemaking and certification competerféés.

The possibility of a liability action encourages regulators anérsigors
to exercise their operational tasks diligently and with care, meahaighe risk
of damage to be caused by the supervised or regulated entdies i®duced. In
addition, if a public body has been given regulatory taskbpitld perform them
properly and if it fails to do so and this results in damatlpese should be a pos-
sibility to hold it liable, just as any other person wobé&lheld accountable for an
improper performance.

The availability of appropriate mechanisms allowing individualglaim

damages from a RASO in case of non-contractual liability becomes particularl

important in the case of RASOs which enjoy Level 3 delegat®ien that, to a
large extent, such RASOs will be acting as agents of Statker time Chicago
Convention, a liability mechanism may in practice be the ordy o recover
damages from a RASO that it may have caused as a result of phtergdigent
performance of its regulatory functions.

Where the possibility of holding a RASO liable for negligengrsight is
envisaged, or at least not excluded, the regional body can arrangeirisugance
policy or other scheme covering such potential liability expoStire.

237 Report on the Work of the Expert Group on Legsiits (AER/98/17)supranote 20 in Ch.4,
at p. 11.

238 |bid.

239 the EU the liability exposure of EASA for naggt safety oversight or certification work is
entirely covered by the EU budget; see: EASA, '@pirof the EASA Management Board on the
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6.7 ASSESSING THE NEED FOR AN AMENDMENT OF THE
CHICAGO CONVENTION

The emergence of RASOs, especially those with Level 3 competenukbsatsm
trigger questions as to the eventual need to amend the Chicagen@on in or-
der to clearly enable these organisations to exercise safety relateeteoogs in
their own name, and thus to take full responsibility, fréma international law
point of view, for the work they are doing.

While this study does not believe that there would be, at gresdficient
interest amongst the ICAO Member States in opening a discussithis subject,
should such a debate be launched in the future, two mairbitissi could be
further explored.

The first option could be a limited amendment of the Chicagwvention,
altering the scope of its current Article 83bis in a way tonali@nsfer of safety
functions not only to other States but also to internatiorganisations.

Another option would be through the inclusion of the soedaREIO
clause which provides for the possibility of adherence to an inteynatitreaty of
a REIO, such as the African RECs or the £U.

The consequence of adding a REIO clause to the Chicago Comventio
would be the recognition by all ICAO Member States of the pdisgibf trans-
ferring certain competences from States to a REIO. This would, dertagese
the direction of attribution of conduct from the perspective of thedgioi Con-
vention. Such a situation exists, for example, in the contéXolid Trade Organ-
isation (WTO), in which the EU participates as a REIO, and wheradtons of
EU Member States implementing EU law and constitutibgeach of WTO obli-
gations are attributed to the EU in the WTO dispute settlepreness* At the
same time, adding a REIO clause to the Chicago Conventiold woticover the
RASOs which are established outside of a REIO framework, sedhiton also
has its shortcomings.

This study recognises of course that the actual need for an er@endf
the Chicago Convention, putting aside the political williesg of the States to
actually do that, could be a point of moot. On the one haedpiinciple of ulti-
mate responsibility for safety oversight may discourage States fraifligising
‘Level 3' RASOs which ‘provide the best dividend in terms ofadincy and the
effective use of resource¥? On the other hand, States could take less interest in
aviation safety, if they were to be allowed to release themselvesuitonmate
responsibility andhide behind a regional body — which is why ICAO puts so
much emphasis on individual State responsibility it ismal on RSO0%?

2010 Annual Accounts, Annex 1, Non-contractualiliaes', (EASA Management Board Decision
07-2011, 2011).

240 For example by 2011, EU had acceded to over Edriational treaties by virtue of a REIO
clause. See: CEPS, 'Upgrading the EU's role asaBAatior: Institutions, Law and the
Restructuring of European Diplomacy', (2011), .p. 5

241 Jose Manuel Cortés Martin, 'European ExceptiomaiiisInternational Law? The European
Union and the System of International Responsyilih: Responsibility of international
organizations: essays in memeory of Sir lan Brosyelil. by Maurizio Ragazzi (2013), pp. 194-
195.

2421CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 3.1.1.

243 |bid. at Paragraph 4.1.35.
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In view of the above - should an amendment to the Chicago Camvduet
seriously considered - a reasonable compromise to reflect the most far reaching
delegations to RASOs would probably be not to release Statesesponsibility,
but rather to clearly establish in the Chicago Convention a prnoigbint and
several responsibilitpf a RASO and its Member States. There are precedents for
using such solutions in international treaties. This iscdse for example under
the ‘Treaty on Principles Governing the Activities of StatehénExploration and
Use of Outer Space, including Moon and Other Celestial BStftésiother solu-
tion could be to establish a subsidiary responsibility efRIASO Member States,
which is a solution used under Article Xl of the ‘Operatingéegnent on the In-
ternational Maritime Satellite Organization (INMARSAT}®

6.8 GENERAL CONCLUSIONS

The success of the GASON proposed in Chapter 2, measured by moiigesffect
and uniform implementation of ICAO SARPs and efficiencies in texfrike use

of resources by ICAO and its Member States, will to a large degremdiem
whether the RASOs which form GASON's building blocks are apjataly em-
powered to exercise civil aviation safety functions and dutiedereiin behalf of
their Member States or in RASOs own name. In this respect the @éarityn-
cepts, limitations, conditions and consequences of attribatidgdelegating safe-

ty functions to RASOs is of fundamental importance for the féigiof the
GASON.

This chapter has therefore, first of all, clarified and systematisedeh-
eral principles concerning the attribution and delegation of civdtiawn safety
functions, both in domestic and international law context. SHgaihhas verified
to what extent the Chicago Convention and its safety relateéx&snestablish
limitations or conditions concerning the attribution and daieg of such func-
tions. Finally this chapter has analysed the consequencekealedtablishment of
RASOs can have for States and the regional body itself from theepgvspof
their international responsibility and liability under domesig. |

In this respect the following conclusions have been reached:

While a State has numerous safety related responsibilitiesr timel Chi-
cago Convention and its Annexes, it does not necessarily hadisctoarge all
these responsibilities through governmental departments. Tadechhas identi-
fied numerous examples of Chicago Convention related respofesbitieing
exercised through non-governmental entities, including sub-comsactot-for-
profit associations, approved organisations, individual desgnand even, as in
the case of Austria, aviation authorities established in a formiwfitad liability
company.

2% see in particular the last sentence of Article¥ihat treaty gupranote 110), which provides
that: ‘When activities are carried out in outeragancluding the moon and other celestial bodies,
by an international organization, responsibility foampliance with this Treaty shall be borne both
by the international organization and by the StR@dies to the Treaty participating in such organ-
ization.’

245 Operating Agreement on the International Maritiaellite Organization (INMARSAT)',
London, 3 September 1976, 15 ILM 233.
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In accordance with therinciple of legality the competence of a non-
governmental entity to exercise civil aviation regulatory or oversagks has to
be clearly identified, or in other woradtributedto such entity by law. In addi-
tion, given that delegation cannot be presumed, a nationbheigtion authority
can delegate to other entities the exercise of tasks which havatirgmirted to it
only on the basis of a clear statutory authorisation. Finatigyviaw of the Chica-
go Convention and its safety related Annexes has demonstrated that:

(1) Although there is no consistency in the way the different forrioulatre-
garding aviation authorities are used in the Annexes, the vastitynajb
the ICAO SARPs use broad formulations which refer ftateand/or to
an authority in a generic sense without specifying that it has to ba-a n
tional authority;

(2) In the rare cases where an ICAO Annex uses the national the rele-
vant State and ICAO practice demonstrates that this term is aghially
preted as covering also RASO type authorities;

(3) Many of the ICAO Annexes explicitly envisage that a State has lagaob
tion to designate an authority, which is to discharge ohdtwlf relevant
safety related responsibilities, or provide services necessary for interna-
tional air navigation.

In 2014 there were only two ICAO Annexes, that is No 13 andlB,
which explicitly refer to RASOs, although only Annex 19 actuatintains Stand-
ards and Recommended Practices in this respect. Analysis of the rqlesnt
sions of these two Annexes revealed that ICAO is still strmggbomewhat with
accepting that a RASO could completely replace a national avatibority.

Based on the above, it was concluded that ICAO should ensure that
SARPs more clearly reflect that it is perfectly acceptable for a Stalisdarge
its safety related obligations under Annex 13 or any other safety rélaiek to
the Chicago Convention by relying in part or even entirely oAS®type body,
as long as the State can demonstrate that the relevant SARPs areebffant
plemented.

Similar to the domestic law context, from the perspective of interratio
law, the competence of an international organisation to act isrged by the
principle of attribution, or speciality There is however today ‘considerable lack
of clarity and consistent usage in the conceptual labels usexbtolik different
types of conferrals by States of powers on international organigatién

Nevertheless, having reviewed and analysed the provisions of RASO
founding documents, relevant ICAO documentation, State andaiiteral courts
practice, as well as academic writings, this chapter came to theifalaanclu-
sions:

(1) From the international law point of view, nothing today prevenState
from delegating the exercise of its State safety functions, asageds
under the Chicago Convention and its Annexes, to a RASO. Haowev
given the fact thatle lege lataonly States can be parties to the Chicago

246 sarooshisupranote 19 in Ch.2, pp. 28-31.
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Convention, such delegation does not relieve a State @limate re-
sponsibilityof compliance. Even when States establish Level 3 RASOs,
as was proposed under Chapter 5, the transfer of responsibitycin
cases takes place onfyter se not vis-a-vis other ICAO Member States.

(2) Furthermore, three general types of delegations of powers to RASOs were
distinguished: agency relationships, delegations properransférs. Alt-
hough this typology corresponds to the general theory of cordfesfal
powers on international organisations as proposed by Sardosas also
adapted in order to take into account the specificities of tkenational
aviation law context:

(a) An agency relationshipccurs, when States use Level 3 delegations in
respect to functions for which they are responsible under the Chicago
Convention. In such cases a RASO will be exercising such fusctio
on behalf of the State concerned, meaning that it can changétts rig
and obligations under international law;

(b) Delegation properoccurs when States give to a RASO functions
which are not created by the Chicago Convention. In such case we can
in fact speak about an attribution of a competence which a RABO wi
be carrying out in its own name. An example of such a delegation
would be the establishment of a regional inspection scheme tke th
EASA standardisation programme which was presented in Chapter 4;

(c) Transfer of responsibilitiesesults in releasing a State from an obliga-
tion of compliance. Today transfers are envisaged only under Article
83bis of the Chicago Convention. Given the fact that RASOs tanno
be parties to the Convention, Article 83bis transfers are in prencipl
possible only between States. This study has identifiedesta, but
very limited, possibility of a RASO concluding Article 83lagree-
ments in the case when it would be designated as common mak regi
tering authority under Article 77 of the Chicago Convention dgalin
with aircraft of international operating agencies.

When it comes to potential responsibility of RASOs undérirational
law, the basic premise stemming from case law of the ICJ and theiprevof
DARIO is that such responsibility can be engaged only in respdélsbse RASOs
which have a recognised separate international legal personality.chidyider
concluded that, as few RASO founding agreements explicitly prdeidg, the
existence of such a separate legal personality has to be asseaseaserby case
basis.

In the case of RASOs analysed for the purpose of this stuggsifound
that the majority of them can be considered as having legal persaraditthus
having their international legal personality potentially engagbe. substance of
such responsibility in the first place depends on the undgrhglationship which
exists between a RASO and its Member States in accordance wittinitiple of
specialty. Given the fact that RASOs cannot be parties to tleagihConvention,
the main source of their international law obligations are theirdiognagree-
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ments. The obligations stemming from such founding agreementdiracted
towards RASO Member States.

This chapter demonstrated that, from the perspective of international
sponsibility for the exercise of functions created by the Chi¢guvention, the
actions of RASOs would normally be attributed to its MembereStathis is be-
cause, in such cases, the RASO acts as an agent of States.

This chapter also considered whether the international legal resignsib
of a RASO could be engaged by a non-Member State in respect to vigomn®
of the Chicago Convention. This question is especially relemaetspect to Level
3 RASOs which are expected to carry out their delegated safetyofumin com-
pliance with the Convention and its safety related Annexes. Whilsingathat
arguing in favour of such responsibility is a controversial igswgew of the fact
that RASOs cannot be a party to the Chicago Conventionstilily nevertheless
came to the conclusion that such possibility should neixbkideda priori, espe-
cially in the case of RASOs which have operational responsibilgies) as air-
craft certification, the negligent exercise of which could contribugetidents.

This chapter argued that, from a legal point of view, RASO respitity
vis-a-vis third countries could be justified by the fact that sohtkeosafety over-
sight obligations can be consideredeaga omnesas was demonstrated by other
studies. In addition, such responsibility could be considatdeast in relation to
those countries which explicitly recognised a RASO and their sedetyetences
by concluding BASAs with RASO Member States.

Irrespective of the above, this study did not identify any cased bgan-
ternational courts or tribunals and related to breach by either ao0E@RASO of
international safety oversight or regulatory obligations. In praktierms it is
therefore more likely that, rather than international respongibfiRASOs being
engaged by States, potential victims of aviation accidentsdwattier try to en-
gage RASOs civil liability for damages. In this respect #tigly concluded as
follows:

(1) There is at present no international instrument which harmottisedo-
mestic civil liability regimes of States in respect to damage caysadd
ligent conduct of civil aviation safety regulatory and oversighks. Ac-
cordingly such civil liability would depend primarily on pisions of the
RASO founding documents and applicable domestic law;

(2) A limited number, that is three, founding documents of th&84 studied
explicitly provide for the possibility of holding them liabler non-
contractual damages. In addition this study has identified casedtheit
entirely from domestic, common law jurisdictions - where courts con-
firmed that national aviation regulators owe a duty of care towasmls th
travelling public and set negligence as a threshold beyond wieatedu-
lator may be held liable. Similar principles could be appliedAS8@8s;

(3) The possibility to engage civil liability of a RASO wolitdthe first place
depend on the recognition of its separate legal personality uodestic
law. This should normally not be a problem as far as the jatisds of
the RASO Member States are concerned, but could be more difficult in
case of non-Member States. The question of jurisdictional imynimit
domestic proceedings would also have to be considered. In thistdisp
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study concluded that most of the RASO founding documeundisest con-
tain provisions on privileges and immunities, although gbepe of the
rights granted vary considerably;

(4) It is recommended that the treatment of RASOs, from a civil ifiglpibint

of view, should chiefly depend on the type of delegations and et@mges

they have been granted by their Member States. The more operational
competences have been given to a RASO, the exercise of which can result
in damages to third parties, the more stringent the liabilitymeghould

be. In this respect, it was advocated that States should pramtbe RA-

SO founding agreements clear provisions on their liabilitpeeslly in

the case of organisations enjoying ‘Level 3’ delegations.

Overall, this chapter found no evidence that any particular provigion
principle of international law would be a serious obstacle for ttadbkeshment or
functioning of RASOs. It was concluded that States are even abigablish or-
ganisations vested with power to issue certificates on their behalf.

From the perspective of the Chicago Convention, and as was pointed
above, the main limitation to RASO functioning is the faet thnly States can be
a party to the Convention. This means that, from the perspectihe @hicago
Convention, RASOs can only act as agents of States and tdreckatnot be re-
leased from their ultimate responsibility for compliance with theirements of
the Convention and its safety related Annexes by establishings®RA

In addition, three more specific limitations were identified from fibe
spective of the Chicago Convention concerning the delegatiortaté Safety
functions to a RASO. These limitations are related to the exdrgiseRASO of
the functions and duties of the ‘State of Registry’ and ‘State dDezator’:

(1) Although a RASO can act as a ‘State of Registry’ with respeantiteidu-
al States, meaning registering aircraft on their behalf, such aircraftl wou
still have the nationality of the State on behalf of which tveye regis-
tered in accordance with Article 17 of the Chicago Convention.€Tiser
thus today no possibility for a RASO to register aircraft omudtinational
basis. The only exception to this rule could be aircraft opergtéutdrna-
tional operating agencies under Article 77 of the Chicago Converimon
date however there has been only one case of an international gperatin
agency having its aircraft registered on a non-national basis (Arab Air
Cargo), but this scheme involved a number of States actintdyjais a
‘State of Registry’ rather than delegating registration functions totan
national organisation;

(2) Where a RASO exercises on behalf of its Member States the functins an
duties of the ‘State of the Operator’ or ‘State of Registry’ it wdk be
able to conclude Article 83bis with third countries in itsnomame. This
stems from the fact that only States can be parties to the Clizayen-
tion and thus benefit from its Article 83bis;

(3) Where a RASO exercises on behalf of its Member States the functibns an
duties of the ‘State of Registry’, while the RASO Member StateSnan
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to exercise the functions and duties of the ‘State of Operatogeagnts
concerning the transfer of responsibilities which may be concluded be-
tween the RASO and its Member States, may not be recodnystrd
countries. Similar to point (2) above this limitation résdfom the fact

that RASOs cannot be party to the Chicago Convention.

This chapter also considered the need to amend the Chicago Conventi
order to clearly enable RASOs to exercise safety tasks in theiname. While
realising that such an amendment is not a realistic prospect famthbeing, two
suggestions have been put forward for consideration. The firshogdiald be a
limited amendment of the Chicago Convention, altering the scbfie current
Article 83bis in a way to allow transfer of safety functionsardy to other States
but also to international organisations. The second optiald dze to introduce
into the Chicago Convention a REIO clause, which provideshtopossibility of
adherence to an international treaty of a REIO, such as the African GtBbs
EU2* The latter option would however not cover the RASOs which asb-est
lished outside of a REIO framework.

This chapter recognised that the actual need to amend the Chicago Co
vention, putting aside the political willingness of the $tate actually do that,
could be a point of moot. On the one hand, it was argu#aohate responsibility
for safety oversight discourages States from establishing ‘LevRASOs which
‘provide the best dividend in terms of efficiency and the effectise of re-
sources®*® On the other hand, it was argued, States could take less tiriteres
aviation safety, if they were to be allowed to release themselvesuitonate
responsibility andhide behind a regional body — which is why ICAO puts so
much emphasis on individual State responsibility it issmal on RSO0%?

While not excluding the possibility of amending the Chic&gpmvention
in the long term, this chapter argued that what is needed ishtre term is a
much clearer policy from ICAO on the role of States in the supenvisf RA-
SOs. It was proposed that such a policy could be includediénob the future
editions of the ICAO RSOO and RAIO manuals, or the new Ad®ewhich, as it
applies to safety management in general, has a horizontal application.

This chapter further advocated that such supervision policy shHmuild
based on the principle that States and RASOs working onhébalf must be
seen as a system which, taken together, should guarantee thef leafety over-
sight required by the Chicago Convention. Such oversight pshoyld not lead
to the need to control in detail the actions of a regionay,badcreate a risk of
duplication of expertise at national and regional levels.

247 For example by 2011, EU had acceded to over Edriational treaties by virtue of a REIO
clause. See: Upgrading the EU's role as GlobalrAttstitutions, Law and the Restructuring of
European Diplomacy, p. 5.

248|CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 3.1.1.

249 |bid. at Paragraph 4.1.35.
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