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Chapter 5

The Functioning and Evolution of Regional
Aviation Safety Organisations

‘To exist is to change, to change is to mature,
to mature is to go on creating oneself endle'ssly.

Henri L. Bergson (1859-1941)

51 INTRODUCTION 2

Based on the analysis of different types of RASOs and the detaibedstudy of
EASA presented in Chapters 3 and 4, this chapter will offer moreajeriererva-
tions and conclusions on the extent to which the variousifunscbf RASOs and
the continuing evolution of these organisations contributheéamprovement of
global aviation safety and achievement of the objectives of unifolimitggula-
tions, procedures and operations in civil aviation.

More specifically, this chapter will first offer a classification oé tiffer-
ent levels of delegation arrangements that States use when creag8as RSec-
tion 5.2). It will then present, in a systematic way, thféedint types of safety
functions that RASO bodies may exercise and propose a methodoidpg set-
ting up of RASOs using a ‘tool-box’ approach (Section 5.3Willt also analyse
key trends that can be observed around the world regarding the sgitisgd
functioning of RASOs (Section 5.4), and finally review thectioning of RASOs
as international actors (Section 5.5). Where relevant this chaptelsuiltefer to
pre-RASOs as defined in Chapter 3.

52 TYPOLOGY OF DELEGATION ARRANGEMENTS

Some of the RASOs, such as EASA or IAC have been empowered biyldrat
ber States to exercise, in a legally binding manner, certairy dafettions, nor-
mally attributed to States by the Chicago Convention. Suaygdibn can be a
powerful tool, allowing States to simplify exercise a safatycfion in a uniform
manner across the whole region.

Y Henri L. Bergson was a French philosopher and 1@l Prize laureate in literature.

2 This Chapter is an expanded version of a papéthkaauthor submitted to the 2011 ICAO Sym-
posium on Regional Safety Oversight Organisati®e®: Mikotaj Ratajczyk, 'Features and
Evolution of Regional Safety Oversight OrganisasioBomparative Analysis', ICAO Symposium
on Regional Safety Oversight Organizations (MorrZ@l11),
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Delegating the exercise of State safety functions can be far reaching, and
indeed, as was demonstrated in Section 3.6 of Chapter 3, theme isxample
today, the ECCAA, where almost all safety functions have been dedebst
Member States to a regional body, which has de facto and de legeebesimgle
civil aviation authority for all of them. However such far reachingggiens still
remain exceptional.

In the same way that there is no single template for establisHRASO
(see Section 5.4.1), the delegation of State safety functionsxdoédlow a sin-
gle model and can take place at many levels. The analysis difterent regional
bodies shows that this applies both to: (1) the depth ofaidm, and (2) legal
methods of delegation.

As far as the depth of delegation is concerned, or the extenhith &
given function is delegated to a RASO or pre-RASO, three levalglegations
can be identified:

(1) Level 1 (Coordination levelAt the basic level, States may decide to dele-
gate specific competences to individuals not employed by tla¢ional
civil aviation authorities. Such authorisations then give thaetying au-
thority to inspectors of a regional body to perform auditdngons and
other oversight or investigative work on behalf of the nationalcaiigh
which gave the authorisation. The authorisations given may émaiight
to enter the premises of the regulated organisation and to reviem-and i
spect its documentation and facilities.

In such cases, although an inspector is employed by a RASO/pre
RASO, he or she will be working under the regulatory authofithe host
State. This is for example the case with the AFCAC AFI-CIS, as w
demonstrated under Section 3.4.1.2 of Chapter 3, or some semguis p
ed by PASGand COSCAP projecfs.

Under this type of delegation, the beneficiary or host Statenconti
ues to remain responsible for the issuance of certificates or other approval
on the basis of the technical work conducted by the inspectore oéth
gional body.

Current State practice indicates that, in addition to envisagmg
possibility of such delegation/authorisation in the RASGRASO
founding document, enabling State legislation may be also necdesary
give authorisations the necessary legal value in domestic legal @fders
host States. For example under the AFI-CIS programme, the State receiv
ing services of the regional inspectors will be obliged to itsem cre-
dentials in accordance with a national civil aviation®act.

® PASO inspectors, when carrying out their dutiebehalf of a PASO Member State, are deemed
to be officers of the civil aviation administrationthat State, and have rights, privileges and re-
sponsibilities no less favourable than those gohtdesivil aviation officers of that State. See:
'PICASST' supranote 81 in Ch.3, Article 8(2).

4 See for example: ‘Model bilateral agreement betwW@©®SCAP South Asia and States for
obtaining Services of Technical Experts from COSCRth Asia to perform Safety Oversight
functions’,supranote 15 in Ch.3.

® See Appendix 5 ‘Sample AFCAC AFI-CIS Inspector dzmetials’ to the AFI-CIS MoUsupra

note 39 in Ch.3, which provides that: 'The DiredBeneral of th¢host State]Civil Aviation Au-
thority hereby delegates, in accordance witticle XXof the Civil Aviation Act and paragraph 4
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(2) Level 2 (Harmonisation levelXhe next level, which goes beyond authori-
sation of individuals only, is a delegation to a RASORASO, as an or-
ganisation, of the competence to perform specific technical work on behalf
of its Member States or member authorities. In other words, thés af/
delegation means that a regional body will performtéoanical findings
such as inspections, tests, examinations, on behalf of allemtesglMem-
ber States/aviation authorities, and then submit the resulisthr with
recommendations, for further legal action at the national level(s).

One of the most prominent examples of a regional body using this
type of delegation has been the European JAA (see Section 3@hauf
ter 3), and its multinational aircraft type certification procedbiesother
example of this type of delegation is the process envisagethdéy
AAMAC States in Africa (see Section 3.4.3.1 of Chapter 3)ttierover-
sight of ANSPs, and in particular ASECNA.

Under this option, States remain legally responsible under their n
tional legislation for the issuance of a certificate or other type obspp
So whilst from a technical point of view, Level 2 delegatioresvigle for
efficiencies by virtue of centralisation of technical work, aviatiaaoisa-
tions are still holders of multiple approvals and have to meet tddigla-
tions towards multiple civil aviation authorities.

(3) Level 3 (Unification level)Finally States may want to delegate to a re-
gional body both the conduct of the technical work, and resgbtysfbr
the issuance of the certificate/approval confirming that the applicable
quirements have been met. Under this option efficiencies aretipdien
most significant, because it effectively results in centralisatfcam given
safety function at regional level. There is only one technicatgss and
one approval issued at its end. From the perspective of theavrdus-
try this is aone-stop-shogor obtaining the approvals that they need to
provide services on the market.

The most prominent example of a RASO using this type of delega-
tion is EASA in Europe which was addressed in Chapter 4.14 EASA
was carrying out the functions and tasks of the State of dasmmjfac-
ture or registry when related to design approval on behalf of 32 &mop
States, including the competence to perform the technical invéstigjat
as well as to issue type certificates and other aircraft design refated a
provals. As was demonstrated in the preceding chapter, EASAadsihe
competence to issue legally binding ADs, as well as to apmertain or-
ganisations both in the EU and non-EU countries. It conductgiiance

of the Memorandum of Understanding (MoU) signedveenn thghost State]and the African

Civil Aviation Commission (AFCAC) oifDate], to the holder of this credential ....’

® JAA would conduct only one technical investigatiorestablish compliance of an aircraft design
with the applicable certification basis. Upon coetjan of the work, JAA would submit technical
recommendations to its member authorities whichaieed responsible for the issuance of a type
certificate, and were also free to add additioeehnical requirements. For more details see Sec-
tion 3.4.2 of Chapter 3.

" AAMAC is responsible for the ‘conduct for the béinef the Parties, of the technical tasks of
certification and surveillance of ASECNA and otpeoviders of air navigation services ... and to
provide recommendations for the issuance and fellpvby the Parties of corresponding certifi-
cates.’ See: 'AAMAC TreatySupranote 62 in Ch.3, Article 6(d).
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of approved organisations and can suspend or revoke certificates if their
holders are no longer complying with the applicable legislatioratiAer
organisation with similar competences is the IAC (see SectioB.3.4f
Chapter 3).

ECCAA is a specific case of a regional body which combines Level
1 and 3 delegations. This is because, although it is &0RASs fully em-
powered to perform the functions of national civil aviatiorhatities of
all its Member States. This is reflected in the civil aviatiegidlations of
ECCAA Member States, which essentially treat it as a nationabiyth
and grant to its inspectors the authorisations and powers ay ifvidre na-
tional inspectors of each of the States concerned. The main difference be-
tween ECCAA and organisations like EASA or IAC is therefook the
depthof the delegation but itsreadthwhich will be addressed in subse-
quent paragraphs — while EASA and IAC carry out ordytain safety
functions on behalf of their Member States, ECCAA carries out alatiost
of these functions, thus effectively becoming a civil aviation @itthfor
all its Member States.

Level 3 delegations currently remain the most important criterigndis
guishing the different types of RASOs, as in the internal leghdrs of the Mem-
ber States they shift responsibility for the issuance of certificgdproval or con-
duct of accident investigation from national to regional levelhatgame time it
is important to underline, as will be demonstrated in Chaptiwaéfrom the per-
spective of the Chicago Convention, States remain ultimatelpmstpe for the
carrying out of these safety functions even when Level 3 delegationsexte

The majority of the RASOs from the core sample selected for tip@geir
of this study enjoy Level 1 or 2 delegations and providaiy advisory and sup-
port services to their Member States not resulting in binldiggl effects. At the
beginning of 2014 there were only three organisations with aebegactually
granted at Level 3 (EASA, IAC and ECCAA). In addition two orgations had
the necessary mandate to agree Level 3 delegations with their Memberdstat
bilateral basis (BAGASO and BAGAIA).

Both the type of a safety function to be delegated and local circurastan
have to be taken into account when taking a decision ab®mlg\thl of delegation
to be used. For example, while centralisation of aircraft certification nmake
perfect sense for regions with aeronautical production activitigeytmake little
sense for small States with limited aeronautical activity. Sometiins, such as
pilot licensing, may be, because of their local nature, bettedstgitremain at the
national level, unless a single regional aviation authority, agche ECCAA, is
envisaged. In such cases the establishment of RASO local officesenmgood
solution to ensure the proximity of the service to the applicéttstnatively, a
regional body may be empowered to outsource some of the technikabaw to
the national authorities, especially for smaller projects, where locahpitg and
language issues may play a rofEable V gives an overview of the levels of dele-
gation used by some of the RASOs studied.

8 In the EU, the EASA is entitled, through a tendgrprocess, to outsource the technical work it is
doing to national aviation authorities or ‘qualdientities’ (essentially commercial entities) hiéy
meet specific safety and quality criteria whicledmfirmed through an accreditation process. In
such cases the EASA continues however to be refypefisr the issuance of the certificate / ap-
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As far as the method of the delegation is concerned, States uzgsvari
gal tools and combinations thereof. For Level 3 delegatioagaly binding in-
ternational agreement or an equivalent supranational regulation iednest it
entails the shift of legal responsibility from national tgiomal level, and in the
case of a safety function provided for by the Chicago Conveatsmresults in a
relationship of international agency between the RASO and its kleStates
(see Section 4.3.2 of Chapter 4). All Level 3 RASOs that wergémation in
2014 were based on such legally binding agreements or reguldfliesmeans
that in order to use Level 3 delegation a RASO will have teebeip as either an
International Regional Aviation Safety Organisation (RASO Typer ISuprana-
tional Aviation Safety Agency (RASO Type Il), from the perspectiveheftypol-
ogy proposed in Chapter 3.

With the exception of EASA in the EU, whose founding regoiats part
of the domestic legal orders of the EU Member States, there mapeala need
for implementing national legislation to make the Level 3 delegadiffective
(ECCAA, IAC)?

Table V: Level of delegation of State safety functions to selected RASO

RASO Level of delegation

Eastern Caribbean Civil Aviation AuthorityLevel 3 and Level 1 (acting as unique
authority for all the Member States

European Aviation Safety Agency Level 3

Interstate Aviation Committee Level 3 (on the basis of a bilateral ar-
rangement)

Banjul Accord Group Aviation Safety Level 2 (Level 3 on the basis of a bilat-

Oversight Organisation eral arrangement)

Banjul Accord Group Accident Investiga-| Level 2 (Level 3 on the basis of a bilat-

tion Agency eral arrangement)

East African Community Civil Aviation Level 2

Safety and Security Oversight Agency

Les Autorités Africaines et Malgache de

- - Level 2
I’Aviation Civile
Pacific Aviation Safety Office Level 1 or Level 2

Some RASOs, such as IAC, BAGAIA and BAGASO, have their L8vel
delegations made conditional upon conclusion of additionalebdl agreements.
This may result in a patchwork of delegations, making it muokerdifficult to
achieve a homogenous regional system. States may also establifb spedi-

proval. See: EASA, 'Guidelines for the allocatidrrertification tasks to National Aviation
Authorities and Qualified Entities', (Decision betEASA Management Board No 01-2011).
® Non-EU European countries which participate inwluzk of EASA on the basis of Article 66
agreements may also need to enact implementingldéion (See Section 4.5 of Chapter 4).
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tions under which Level 3 delegation would take pfias, give States the possi-
bility of opting intoa Level 3 delegation if they consider it useful for tHém.

For Level 2 delegations, a legally binding legal framework cansed as
well, but is not absolutely necessary. This means that a Pre-Rj@Ol1 will be
sufficient to enable this type of delegation. The JAA for example based on a
non-binding multilateral arrangement concluded at the authorigl, lbut never-
theless managed to successfully conduct its technical work for neamg. yThe
weak point of this solution is lack of a legal obligatiam the part of Member
States to recognise the validity of the recommendations anddgmdiade by the
regional body. The States also need to continue to issupleairtificates, even
if the technical work is centralised. In the EU these drawbacks werertamt
reasons behind the establishment of EASA and dissolutioneofAlA, as was
explained in Chapter 4. International agreement, on the other, hithdugh
providing for delegation of technical work only, may oblige Stategive uniform
legal value to the work of a RASO and from this perspective istersetiution to
ensure uniformity, as is the case for instance under the AAMAC Tnehtgh
was addressed under Section 3.4.3.1 of Chapter 3.

Finally in the case of Level 1 delegations, that is authasissbf individ-
ual inspectors, a combination of a RASO/pre-RASO founding dentiand na-
tional legislation will be necessary. The founding documert dwt necessarily
have to be a binding international agreement, as is the caste/drCAC AFI-
CIS MoU, but there is nothing which prevents States fromgusiis type of in-
strument, especially if functions other than sharing of inspectors visagad as
well, as is the case for instance with PASO. The use of natmmakill also be
necessary, because otherwise the authorisations of the regional irspesto
forming tasks for the national authority will not be valid lie hational legal sys-
tems.

In addition to thedepthand themethodof delegation, thdreadth of the
delegation can also be distinguished. This can be lookedmattivo perspectives:
(1) thesubject matteof the delegation, and the @)pe of the functian

(1) Concerning thesubject matterStates need to decide in which domains of
civil aviation they intend to empower the regional body. Thésans do-
mains such as airworthiness, flight operations, personnel liggnsero-
dromes, ATM, accident investigation, or even aviation securitg. [Evel
of delegations, that is 1, 2 or 3, does not necessarily hdve tioe same
for each of the domains. Also, the competence of the regional baylpen
extended over time, as was the case for example with EASA.

91n the EU, the ANSPs are, par default, under égeilatory responsibility of the national authori-
ties. However, under EU law, in case of organisatiproviding such services on a pan-European
basis, the competent authority is EASA. See: ReigunldEU) No 216/2008supranote 81 in

Ch.2, Article 22a(c).

™ In the EU production organisations are, par defamider the responsibility of national authori-
ties. However this responsibility may be transfétice EASA on a voluntary basis. This has been
the case with the Airbus company which is a mutiomel consortium involving France, Germany,
United Kingdom and Spain. In this case, the Steteserned requested EASA to take over the
regulatory competence. As a result, a single prisdluorganisation approval has been issued by
EASA and covers all facilities of Airbus locatedthe EU and also abroad, such as in China.
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(2) As far as thaype of the functiois concerned, the crucial observation that
emerges from the analysis of the available material is that nonefoiithe
teen organisations from the core sample enjoy legislative funciibiiss.
shows that States essentially treat RASOs as technical agenpies im
menting and enforcing the law but not creating it. This is @nogeh dif-
ferent from that under traditional national set-ups, where aviatithrordu
ties may have a competence to enact legally binding rules of gendral app
cation'” Even EASA in the EU, or ECCAA in the Pacific, does ngogn
legislative competences.

The lack of legislative competences of RASOs also stems from the
fact that States, as a matter of principle, very rarely vest international
ganisations with competence to adopt decisions or regulatibith are
legally binding for individuals? In those limited cases where they do del-
egate legislative competences, such as in the EU, this isvddrie the
framework of a REIO with appropriate checks and balances put in place,
such as a regional parliament and judicial control of the RA&sidns,
if Level 3 delegations have been used. In the case of EASA inUten#
ECCAA in the OECS - the only two RASOs which operate within
framework of supranational organisations with legislative powenrse— t
technical proposals developed by these RASOs have first tabbdtsad
to supranational legislators, that is the European CommisSmuncil and
European Parliament in the EU, and the OECS Authority and Adgém
the OECS, for adoptiot.

In the case of RSOOs, when executive competences are transferred, such
as the power to deliver certificates, States should ensure theiltgssfhinde-
pendent judicial review of RSOO decisions. The applicants, in ttesehave
been denied rights, should have the possibility of chalgntiie decision, simi-
larly to the rights that they would enjoy under a traditioraiomal systen®

Finally, regardless of the level, method or breadth of the debegatie
fundamental issue that must be ensured by States when sgttlndRASO/pre-
RASQO, is to clearly delineate the boundaries of responsibilityd®n the region-
al body and the national authorities. There should be no ovefrlepmpetences
or regulatory loopholes, as this can result in unintended cosisegs or even

2 This is the case for example in the US where fh Administrator has an authority to issue
regulations. See: 49 USC, Subtitle |, Paragraphat08S House of Representatives, 'US Code'
<http://uscode.house.gov/browse.xhtml> [accessipiriB 2014].

13 Schermers and Blokkesupranote 73 in Ch.4, at pp. 831-832

14 When in the mid-1990s the EU debated the possiluifiestablishing EASA on the basis of a
self-standing international treaty, some of theM&mber States argued that direct applicability of
rules adopted outside the EU framework would rexjaichange of their constitutions and possibly
also a referendum. As a result the idea of settimgASA in the form of an international organisa-
tion with legislative powers was abandoned (Se¢i@ed.2.2 of Chapter 4).

5 In the EU the decisions of EASA, if challenged: sviewed first by an internal appeal body
within the Agency, and then if needed also by tHET (See: Regulation (EU) No 216/2008,
supranote 81 in Ch.2, Articles 44-51). In the OECS, dieeisions of ECCAA can be subject to an
appeal in front of the Eastern Caribbean Supremetqsee: 'Civil Aviation Act of Grenada',
supranote 244 in Ch.3, at Section 39; 'Civil Aviatioed@lations of Grenadaupranote 244 in
Ch.3, at Section 92).
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non-compliances with the international safety requirements of IG&Qyill be
demonstrated under Section 5.4.5 below.

5.3 THE FUNCTIONS OF RASOs: SETTING UP A RASO USING A
‘TOOL BOX'APPROACH

The purpose of this section is to present, using practical experihnvarious
RASOs/pre-RASOS® concrete examples of the safety functions or tasks that
these organisations can perform to the benefit of their Member Statefieand
aviation industry.

The information in this section has been structured along tA® I€ight
CEs of State safety oversight, which is an internationally résed method for
discussing safety oversight in civil aviation. It should hosvewt be considered
as an exhaustive list of all regional safety functions but albuatration based on
selected examples.

Where relevant, the different types of potential RASO/pre-RASO func-
tions are presented taking into account the three levels of delegatmoposed
in the preceding section. Attention is also drawn to theifpepoints which
should be given particular consideration from a legal and orgamiabpoint of
view, and which are based on experience from real life implementation.

The intention of this section is to serve as a ‘tool-box’, whigfether with
the typology of RASOs/pre-RASOs proposed in Chapter 8, tlihee levels of
delegations developed under the preceding section, and the alrehgdCAO
RSOO and RAIO manuals could be used by States for settingAG©D/Rre-
RASO type bodies. In this respect, as pointed out by ICAQ:

It is important that States wishing to establishRBOO commit themselves, at the very
beginning of the process, to a strategy that i$ defined in terms of the intended pur-
pose and objectives of the organization they wisbstablish. The strategy should there-
fore include a comprehensive analysis of the neéti® States involvetf

The table below should help States when making such a desgioninby provid-
ing them with amenuof potential options from which they could choose, taking
into account that they should normally focus on ‘those activitiasdemonstrate

a higher impact on regional safety oversight and contribute towavdsoging an
effective aviation safety oversight framewotk.Such determination will neces-
sarily involve taking into account the local circumstances spetific needs of
both States and the industry.

'8 This section is primarily based on the analysimaterial from three RASO conferences, two of
which the author attended as a speaker: ICAO RS@ap8sium (2011)supranote 2 in Ch.3;
ICAO/AFCACI/EASA, 'Symposium on regional civil aviah agencies{Livingstone, Zambia,
2009); ACACI/ICAO, 'Seminar/Workshop on RegionaleafOversight Programmes', (Rabat,
Morocco, 2012).

|CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.2.1.

18 |bid. at Paragraph 2.2.3.
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| CE-1. Primary aviation legislation |

o

The provision of a comprehensive and effective aviation lawistenswith the environment an
complexity of the State’s aviation activity and complianhwlite requirements contained in the
Convention on International Civil Aviation.

Possible types of regional safety functions: Points of attention:

Level 1/Level 2: - Possibility of filing differences erodes the
Harmonised aviation legislation: RASO/pre-RASO uniformity of the regulatory framework
develops generic legislation for submission to and should be avoided.

States for adoption / transposition (e.g. BA- - Uniform regulatory framework is a pre-
GASOO, COSCAPs, SRVSOP, CASSOA and requisite for enabling region-wide recogrt
JAA); nition of certificates.

Level 3: - RASO/pre-RASO should centrally track

Common aviation legislation: Regulations can be amendments to SARPS, in order to keep
adopted through a supranational regional mecha- the regional regulations ICAO compliant.
nism (e.g. REIO) and be directly binding in a uni-- RASO/pre-RASO should centrally identi
form manner in all the participating States (e.g. fy eventual differences with SARPs and
EU/EASA); help States to notify ICAO in a uniform
manner.

| CE-2. Specific operating regulations |

The provision of adequate regulations to address, atrénmim, national requirements emanating
from the primary aviation legislation and providing fetandardized operational procedures,
equipment and infrastructures (including safety managemahtiraiming systems), in conform-
ance with the SARPs contained in the Annexes to the Conventioternational Civil Aviation.

Possible types of regional safety functions: Points of attention:

Level 1/Level 2: - Possibility of filing differences erodes the
Harmonised operating regulations: RASO/pre- uniformity of the regulatory the frame-
RASO develops generic regulations for submissionwork and should be avoided.

to States for adoption / transposition (e.g. BA- | - Uniform regulatory framework is a pre-
GASOO, COSCAPs, SRVSOP, CASSOA and requisite for enabling region-wide recog
JAA); nition of certificates.

Level 3: - RASO/pre-RASO should centrally track

Common operating regulations: Operating regula- amendments to SARPS, in order to keep

tions can be adopted through a supra-national re- the regional regulations ICAO compliant.

gional mechanism and be directly binding ina | - RASO/pre-RASO should centrally identi
uniform manner in all the participating States (elg fy eventual differences with SARPs and

EU/EASA); help States to notify ICAO in a uniform
manner.

- Assystem of ‘hierarchy of texts’ should b
considered to enable operating regulations
to be amended more easily than primary
legislation.

D
I

«

1)
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| CE-3. State civil aviation system and safety oversight functions |

The establishment of a Civil Aviation Authority and/dnestrelevant authorities or governmert
agencies, headed by a Chief Executive Officer, supported by pinepapte and adequate tech-
nical and non-technical staff and provided with adequisantial resources. The State authorjty
must have stated safety regulatory functions, objectivesafaty policies.

Possible types of regional safety functions: Points of attention:

- Development of a regional safety pro-
gramme/plan (e.g. EASA);
- Setting up regional aviation safety teams in pa

- Separation, at least at the functional level,
of safety oversight and accident investiga-
rt- tion functions, and service provision from

nership with industry (e.g. EASA, COSCAPS);
- Assisting States in preparation for USOAP aut
dits and addressing follow up actions (e.g. BA

regulatory functions;
- Need to take into account the interdepe
encies between ICAO State safety fu

nd-
nc-

GASOO, COSCAPs, SRVSOP, PASO); tions when transferring the exercise |of
- Setting up common examination systems (e.g| some of them to the regional level (see
CASSOA); Section 5.4.5 below for illustration);
- Setting up a regional centre for aviation medicjne States remain ultimately responsible under

(e.g. CASSOA);
- Setting up a regional system for collection and
analysis of safety information (e.g. EASA);

- Coordinating replies to ICAO State Letters (e.
| CE-4. Technical personnel qualifications and training |

the Chicago Convention for safety over-
sight (see Chapter 6);

EASA, BAGASOO);

e

The establishment of minimum knowledge and experience requiefor the technical personn
performing safety oversight functions and the provisioapgfropriate training to maintain an
enhance their competence at the desired level. The trainingdshlude initial and recurren
(periodic) training.

d

Possible types of regional safety functions: Points of attention:
- Joint use and sharing of training facilities (e.g.| - Common inspector training and qualifica-
BAGASOO); tions should be a prerequisite for setting
- Establishment of a regional inspector training up a regional inspector sharing scheme| or
programme and training criteria for inspectors |  joint surveillance initiatives such as ramp
(e.g. BAGASOO, SRVSOP, ACSA, COSCAP);| inspection programmes (e.g. SAFAin the
- Common training database and training planning EU);
and recording system (e.g. BAGASOO,
SRVSOP);
| CE-5. Technical guidance, tools and provision of safety-critit information \
The provision of technical guidance (including processes amckgdures), tools (including facili-
ties and equipment) and safety-critical information, apliapble, to the technical personnel to
enable them to perform their safety oversight functionacitcordance with established requine-
ments and in a standardized manner. In addition, thitudes the provision of technical guidance
by the oversight authority to the aviation industry be implementation of applicable regulatiopns
and instructions.
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Possible types of regional safety functions: | Points of attention:

handbooks and checklists for safety inspec¢
tors (e.g. EASA, SRVSOP, COSCAP, CASt
SOA);

- Setting up regional aviation databases of
aircraft, AOC holders, approved maintenance
or training organisations (e.g. BAGASOO)

- Production of harmonised guidance material, Harmonised guidance material is important {
standardise implementation, which in turn may
be a pre-requisite for enabling region-wide
recognition of certificates

=}

| CE-6. Licensing, certification, authorization

and/or approvalobligations

tion activity.

The implementation of processes and procedures to ensurgettsannel and organizations per:
forming an aviation activity meet the established requiremesifisre they are allowed to exercise
the privileges of a licence, certificate, authorization an@pproval to conduct the relevant avip-

Possible types of regional safety functions:

Points of attention:

Level 1:

COSCAPS);

- Regional inspector sharing schemes (e.g. AFI-Q

CIStates need to pay attention to the legal

status of the RASO/pre-RASO inspectors,

Level 2:

which may also be coming from a national

of pre-RASO/RASO States (e.g. JAA, AAMAC,
SRVSOP);

- Provide certification/surveillance assistance an
advice to RASO/pre-RASO States (e.g. PASO,
COSCAPs);

Level 3:

- In addition to performing the technical tasks of
certification/licensing, RASO can also be authg
ised to issue the approvals/certificates on beifal
RASO States (e.g. EASA, IAC);

- States can delegate to a RASO all their safety
oversight functions, effectively creating a regibn

- Perform technical tasks of certification on behalf aviation authority, during the conduct of

safety oversight activity in a Member State.
Typical issues to be addressed are: legal
i authority, credentials and the liability pro-

civil aviation authority (e.g. ECCAA);

tection of the inspectors.

=
1

| CE-7. Surveillance obligations

oversight functions on behalf of the CAA.

The implementation of processes, such as inspections aitd, dacproactively ensure that avia
tion licence, certificate, authorization and/or approvallders continue to meet the established
requirements and function at the level of competency and saégtiyad by the State to undertake
an aviation-related activity for which they have been licensedified, authorized and/or apr
proved to perform. This includes the surveillance of desighaersonnel who perform safety

Possible types of regional safety functions:

Points of attention:

Level 1:

Regional inspector sharing schemes (e.g. AFI-CISStates need to pay attention to the legal
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COSCAPs); status of the RASO/pre-RASO inspectors,

Level 2: which may also be coming from a national

- Perform technical surveillance tasks on behalf pfaviation authority, during the conduct of
RASO/pre-RASO States (e.g. JAA, AAMAC, safety oversight activity in a Member State.
SRVSOP); Typical issues to be addressed are: legal

- Provide safety oversight advice to RASO/pre- | authority, credentials and the liability pro-|
RASO States (e.g. PASO, COSCAPs); tection of the inspectors.

- Setting up regional ramp inspection programmes
(e.g. EASA, SRVSOP);

- Development of regional safety oversight support
tools/software (e.g. EASA, SRVSOP, ACSA);

Level 3:

- In addition to performing the technical surveil-
lance tasks, RASO can also be authorised to issue
the approvals/certificates on behalf of RASO
States (e.g. EASA, IAC);

- States can delegate to a RASO all their safety
oversight functions, effectively creating a regibna
civil aviation authority (e.g. ECCAA) T

| CE-8. Resolution of safety concerns |

The implementation of processes and procedures to resolvdigtedgficiencies impacting avia-

tion safety, which may have been residing in the aviaystem and have been detected by the

regulatory authority or other appropriate bodies.

Possible types of regional safety functions: Points of attention:

Level 1/Level 2:

- Advise and make recommendations to States orin the absence of a harmonised or common
actions to be taken in the event that a license orregulatory framework RASO/pre-RASO
certificate holder fails to correct deficiencies inspectors may need to be familiar with the
within specified deadlines (e.g. COSCAP, enforcement procedures and means of each

PASO);
Level 3:
- States may want to delegate to a RASO the au
thority to take enforcement action. This will be
necessary in particular where a RASO is empg
ered to take legally binding certification deciso
(e.g. EASA, IAC);

The RASO may also rely on the enforcement
competences already vested in a supranationg
regional organisation (e.g. EASA/EU);
Where States set up a regional civil aviation ay
thority, the RASO will take over enforcement
competences normally exercised by the nation
authorities (e.g. ECCAA);

\W-

of the Member States.
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5.4 MAIN TRENDS IN RASO FUNCTIONING AND EVOLUTION

5.4.1 THERE IS NO ‘ONE SIZE FITS ALL APPROACH TO RASO
ESTABLISHMENT

The first conclusion that can be reached as regards the overall trendssiah-
lishment of regional aviation safety bodies is that there isimgle template that
States use in this respect. Although RASOs/pre-RASOs camdsifield into cer-
tain general types as proposed in Chapter 3, overall the legal gensational
frameworks of these organisations are far from being uniform.

This diversity results in the first place from the fact that thelaef States
differ in terms of strengthening their safety oversight and accideestigation
capabilities, as well as providing efficiencies for the industryaAesult the RA-
SO/pre-RASO has to be tailored to the circumstances of a particukticsi. For
example, if there is little aeronautical manufacturing industry fiegéon, it may
make little sense for the States to use their limited resourcestahlishing an
expensive type-certifying agency, and instead to focus on a R@&tsb would
help them in the oversight of airlines and AMOs.

The solutions chosen by States when setting up a RASOAB®RIo not
depend on safety considerations alone. Regulating aviation cahitlelyapoliti-
cal issue, as it is often associated with national sovereigutystategic inter-
ests® So although from a purely technical point of view a solutiatiing for a
safety agency with legal personality and strong executive powers ltaxdda lot
of advantages, this may not always be possible because of lacktichpwill.
This reluctance of States to delegate the exercise of competeraeskbernal
body is an issue which is brought up quite often by RA&Osn example of prac-
tical problems they experience — the 2011 ICAO symposium @d’Sdentified
the ‘presence of strong sovereignty issues that could impedeakgaperation’
as one of the obstacles to RSOO establishet.a result, where a RASO has a
mandate to act on behalf of its Member States, in the majdriagises today this
is dependent on an additional bilateral arrangement (BAGASOO, BAG#
IAC). Only EASA and the ECCAA have general mandates to act oalfbeh
their Member States.

RASOs or regional civil aviation safety cooperation schemes more-gene
ally also have a clear tendency to evolve over time, as Sectichbzbw will
demonstrate. Thus an organisation which today has legal patgamal exercises
safety related competences on behalf of Member States, yesterdayhawald
been only an informal network of civil aviation safety regulatorss Ewolution
has to be taken into account when comparing different orgamisadit a given
moment in time.

Most of the RASOs which were reviewed for the purpose of thisystud
deal only with aviation safety issues. However some of them diti@uto avia-
tion safety, also deal with aviation security, as is the casadtarice with PASO,
ECCAA and CASSOA.

Finally, so far RASOs have not replaced the national authefitut sup-
plement them. In 2014 there was only one example of a RCAA oonfion all its
Member States, namely the ECCAA.

19 Erwin von den Steinen, National interest and imaéional aviation, (2006), pp. 1-25.
20 Outcomes of 2011 RSO0 Symposium (C-WP/138d@)ranote 4 in Ch.1, at Paragraph 2.3.1.
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5.4.2 RASOs TEND TO EVOLVE INTO ‘INSTITUTIONALISED’
STRUCTURES

The concept of a regional aviation safety body is not new, 3ith dating back
to the 1970s or IAC to 1991. However, the last twelve years eaeén as real
boom years for these organisations, especially on the African cantihere five
of them have been established between 2008 and 2014 (BAGASCEAGAIA
in 2009, CASSOA in 2007/2008, AAMAC in 2009, and AS&C in 2012).

Overall, nine organisations have been established in the lasetyedrs
(2003-2014), as table VI demonstrates. Even taking into accoanstime of
them evolved from other organisations, this still means iRawvere established
after 2004 (ENCASIA, BAGASOO, BAGAIA, CASSOA, PASO, and &%
AC). Overall RASOs/pre-RASOs in existence today are thereforadglively
young organisations.

In addition, in 2014 a number of additional RASO type bodiese
planned by States and ICAOQ. In particular six additional RAS@# RSOOs
and four RAIOs — were planned for the African rediband at least one RSOO
and one RAIO were being considered for the States of the A€ABere were
also discussions about a RAIO for Latin Amefita.

Although the institutional frameworks and legal basis of RAPBf@s
RASOs are very varied, it is clear that there is a strong tendendyef® drgani-
sations to evolve over time into more formal entities. Thispeeially true for the
young organisations. Of the nine RASOs/pre-RASOs establisimce 2003, six
have already undergone an evolution from a less formal into a more f&trozl
ture (Table VI).

Some of these organisations, such as CASSOA, are consideringr furth
evolution in the future. ICAO also supports and encourages thsitimanof
COSCAPs into RASO type bodies, although this processllisngoing, as was
demonstrated in Section 3.4.1.1 of Chapter 3

Identified examples of the types of evolutions involve: movirgn a
technical cooperation project (Pre-RASO Type 1) into an internation&nag
safety organisation with legal personality (RASO Type 1), which thascase for
BAGASOO or ASSA-AC; or a network of aviation safety authoritge{RASO
Type 1) evolving into an international regional safety orgarosatiith legal per-
sonality (RASO Type 1), which was the case for AAMAC. Older org@imns
demonstrate similar patterns of evolution — for example the JAARPIRO Type
II) evolving into EASA (RASO Type Il) in Europe.

States establishing RASOs/pre-RASOs generally seem to consiur- it
essary, or at least useful, for these organisations to have somefftegal per-
sonality. In the case of pre-RASOs, a useful way of granting pegabnality is to
establish an association or foundation under the law of one dfaheber States.
Out of the fourteen organisations from the core sample, four were dstablig a
certain point in time, as an association or foundation under griaat or evolved
from such an association or foundation (JAA/EASA, AAMAC, EUIRON-
TROL, and Caribbean Aviation Safety and Security Oversight Systeh$-(C

2L AFI Plan Steering Committee Report, AFl SC/20134Lranote 3 in Ch.2, at Appendix B.
22 ACAC/ICAO seminar on regional safety oversightgraammes (20125upranote 16, at
‘Summary of Conclusions'.

23 A38-WP/232 supranote 193 in Ch.3.
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SOS)/Association of Civil Aviation Authorities of the Caribbe@CAAC)). In
2014, at least eleven organisations studied had some sorabpégonality”

Table VI: RASOs /pre-RASOs established since 2003 and thgiredecessors

Name of the organisation Predecessor organisation (if any)

European Network of Civil Aviation Safety Council of European Air Safety Investigation
Investigation Authorities (2010/2011) Authorities (2008)

Banjul Accord Group Aviation Safety Oversight
Organisation (2009) COSCAP - BAG (2004)

Banjul Accord Group Accident Investigation

Agency (2009) none

East African Community Civil Aviation Safety none

and Security Oversight Agency (2007/2008)

Les Autorités Africaines et Malgache de Les Autorités Africaines et Malgache de
I'Aviation Civile — international organisation | I'Aviation Civile — association of regulators
(2009) (2001)

Pacific Aviation Safety Office (2004/2005) none

Eastern Caribbean Civil Aviation Authority Directorate of Civil Aviation - Eastern Caribbe-
(2003/2004) an States (1957)

Caribbean Aviation Safety and Security Overt Regional Aviation Safety Oversight System of
sight System (2008) the Caribbean (2001)

Agence de Supervision de la Sécurité Aérien

n
en Afrique Centrale (2012) Eoscap-cEMAC (2008)

ICAO supports the transition of less formalised RASOs or pre-RASD
more institutionalised regional safety bodies established omabkis of formal
legal agreements. According to ICAQO, the more formalised types lygier
commitment from their Member States, enable better delegation ofaladKanc-
tions and provide better for sustainabifity.

5.4.3 EFFICIENCIES STEMMING FROM A RASO SHOULD NOT BE
TAKEN FOR GRANTED

The primary purpose of this study is not to quantify the efficies gained by
States as a result of the establishment of a RASO, but ttofyddre legal and
institutional features of RASOs which make these organisatioms efticient
and allow them to best contribute to the improvement of aviatafety and uni-
formity of regulations and procedures in civil aviation. Nevertlselbased on a
review of experiences involved in establishment and functioningesit organi-
sations, some general observations can also be formulated in rdgpeat aver-
all effectiveness.

As explained in Chapter 2, the main reason behind the current RASO
boomis the strong conviction of the international aviation commyuthat these
organisations provide a good way of addressing the difficultiperi@nced by
States, in particular those with weak safety oversight systenSORAre in par-

24 For a more detailed overview of the question ofS®Alegal personality see Chapter 6.
%5 |CAO Doc. 9946supranote 3 in Ch.1, at Forward.
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ticular supposed to enable more efficient use of limited resourceseandalbet-
ter position than national aviation authorities to attract andnretaalified avia-
tion personnel.

Yet, the real life experiences of some of the RASOs and their Member
States indicate that such efficiencies and benefits should nakée for granted.
As was demonstrated above, in the vast majority of cases a regigaalsation
does not replace the national authorities. This means that Btayebave to fi-
nance a regional body in addition to their national aviadiathorities. There may
even be a need to create new functions, which did not exisebé® RASO es-
tablishment, such as a regional inspection-standardisation scherees Aie-
gional body has not completely taken over at least some of the &afietions
from States, both the RASO and the national authorities mapropeting to at-
tract similar safety experts from the market.

A technical and legal review of PASO conducted by external auditors
2007 concluded that:

It should not be assumed that the engagement 0ORASrvices will result in a reduc-
tion in the resources required by the States. Qiewieof some States’ responses to
USOAP audit findings it was noted that this assuomptormed the basis of many of the
individual findingresponses. There could actually be significanttamdil resource im-
plications for each of the States in order to aghitne improved safety and security out-
comes intended to be achievad.

Similarly, a study conducted by the European Parliament (ER)1& on
the impact of the establishment of EASA on the EU’s and rdtlmrdgets, offers,
somewhat surprisingly, the following observation:

[TThe centralisation of tasks impacted the natidnadget in different ways according to
the nature of the transferred task. The expectisgttedf shifting both the responsibility
and the execution of some tasks is usually a budgkiction. However, ..., all in all, the
impact of the task transfer at national level hesrbtoward an increase in budget pressure
with very few exception%?

The EP study further clarifies that this has been in particular dhe fact
that ‘[tjo comply with the new standard defined by EU regulatianssome
Member States had to invest more in the area of aviation s&fatyis is a simi-
lar observation to that which was formulated in respect to PASO.

The above indicates that if the additional costs resulting &etablish-
ment of a RASO are not offset by efficiencies stemming from its tpesa or
additional revenues, States may actually be worse off in termsewf dverall
budgets. If States cannot reduce their costs, whilst at the tham they will need
to contribute to the financing of a RASO, this may actualyl l® lack of sustain-
able funding of the latter and putting in danger its operatibhis has been the
case for example with PASO, which experienced serious finandialutties due
to the lack of contributions from its Member States, as was pessé@niSection
3.4.3.2 of Chapter 3. Similarly CASSOA reported in 2012 thatlack of a sus-

% PASO Legal and Technical Review Repstipranote 86 in Ch.3, at p. 70.
" The impact on the EU and national budgets of Eéhaigssupranote 125 in Ch.4, at p. 75.
28 |bid. at p. 76.
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tainable funding mechanism was affecting its ability to ‘execweethnned activ-
ities and recruitment and retention of technical persofihel’.

The above can be especially true for RASOs which depend on doror sup
port for functioning. As pointed out in 2011 by a represerdgatif the U.S. De-
partment for Transport responsible for the ‘Safe Skies for Africa’ programme:
‘RSOOs can be a solution, but much remains to be done to fvatvihe regional
oversight model provides value for donor expenditures and sustaireesoilts for
the regions and States that wish to implement tHém.’

An interview conducted with an official of BAGASOO characterises th
problems of African RASOs in the following way:

The main challenge facing RSOOs is financing. Irstmzases it is contributions from
States, yet this contribution is left to CAAs toypRor RSOO to attract and retain quali-
fied, skilled personnel, the remuneration mustigaificantly higher than that of CAAs,
otherwise it would be better to work in the CAAthsre, the job is more guaranteed. To
the extent that the CAAs are the ones paying thriboitions directly to sustain the
RSOOs ... that puts RSOOs and its Member Statssnipetition for limited resourcés.

A similar opinion was expressed by ECCAA, which is, from aganisa-
tional point of view, a very efficient form of RASO:

The main challenges facing the ECCAA are manadiegiricreasing costs of providing
effective oversight and the recruitment of quadifiersonnet?

Due to the above, this study recommends that RASOs shewlddbed, to
the largest extent possible, with the competence to exercise &afetions on
behalf of States. Only this solution guarantees lack of dujplicdtetween the
national and regional levels and the desired economies of scaleintexddpaut by
ICAO:

[TIhe major benefits of establishing an RSOO caratigeved only if the RSOO is ena-
bled to act on behalf of Member States, to the dsgipossible extent, and if States main-
tain supervisory control so that the RSOO can ®dde enabling them to effectively
meet their international obligatioﬁg.

Strong delegation arrangements are also preferable from a legal point of
view, because they are more likely than informal arrangements to emsure u
formity of standards and operating procedures required by the ChicanerG
tion. Where States justndeavourto harmonise their regulations and procedures
this will most likely result in national differences and wslibsequently make
standardisation and cross border recognition of certificates andvajgp more

%9 Regional cooperation for the enhancement of safegysight: obstacles and lessons learnt,
supranote 155 in Ch.3.

%0 Cornelia Wilson-Hunter, '‘Remarks’, ICAO SymposiomRegional Aviation Safety
Organisations 2011),

31 'Interview No 6', (2014)%upranote 133 in Ch.3.

%2 'Interview No 7', (2014)%upranote 232 in Ch.3.

%3 |CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 4.1.35.
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difficult. This problem was demonstrated in the case of EASAtamitedecessor,
the JAA, in Chapter 4.

Another reason why regional safety bodies may not provide theedes
benefits can be due to duplication between different aviation Saiptpvement
initiatives. For example in Africa some States have multiple Ineeships in
COSCAPs and RASOs, and additional RASO projects are plannet iakidlve
overlapping membership, as was demonstrated in Section 3.4.Chapfer 3.
This situation, instead of focusing limited resources spreadsftivémer amongst
a number of similar initiatives. In mid-2013 several African Stateisiwhad been
members of RASOs for some years, were also subject to review by $QAdi-
toring and Assistance Review Board (MARB) which is a body seb uwonsider
the situation in States experiencing serious safety oversigHeprsff As admit-
ted by AFCAC, this verg/ fact means that ‘these regional bodies angenast ef-
fective as they could bé&”

Duplication of structures and inefficiencies resulting from this dagetalso
evident in Europe, where multiple regional aviation organisataist in parallel,
most of them with overlapping membership, and to a certain exizntates, as
was demonstrated in Chapter 4.

The above does not mean however that delegation should be consislered
theultimate panaceaand used by States without prior assessment as to where this
would yield maximum benefits. Such assessment is always necesshiris re-
sult should primarily depend on a particular situation of Statea given region.
As pointed out by an official of BAGASOO: ‘RSOO shouledify and concen-
trate its efforts on those activities that are better handled at anaédgwel.?®
This has been the case in Europe, where due to the presencegef aclamauti-
cal manufacturing industry, the main impetus behind the edtaidist of EASA
has been the regionalisation of certification and oversight furscioccumbent
upon a ‘State of Design’, as was demonstrated in Chapter 4.

5.4.4 IMPLICATIONS OF INSTITUTIONAL CHOICES FOR THE
FUNCTIONING OF RASOs

Legal issues, while important in their own right, generally progt to be an ob-
stacle in the process of establishing a RASO/pre-RASO. At the tam it is
crucial that, when States consider establishing such an organjsatiundertake
its evolution, they fully understand the consequences of theil degl institution-
al choices.

Reaching such an understanding can be greatly assisted by ogémisin
whole process of establishing a regional body in a structured Thaytool-box
approach proposed under Section 5.3 above could help to achieveshappro-
priate combination, given the specific needs of States. A similaoagp was
used in the EU during the initial EASA establishment prodesshich States
first created a list of potential functions and tasks, such as rkiegnaertifica-

34In march 2013 these were: Benin, Cameroon, Ceffraan Republic, Chad, Comoros, Congo,
Equatorial Guinea, Gabon, Guinea Bissau, Madagdeledi;s Mauretania (Member States of
AAMAC); Guinea, Liberia, Sierra Leone (Member Statd BAGASOO); and Rwanda (Member
State of CASSOA). See: ICAQ, 'ICAO plans of actionStates under the review of the MARB',
AFI Plan-SC/2013/11-DP/02, (11th AFI Plan Steei@@nmittee, 2013).

% A37-WP/166 supranote 220 in Ch.2, at Paragraph 2.2.

% Interview No 6', (2014)upranote 133 in Ch.3.
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tion, standardisation, and then considered the implicatiorteeddifferent institu-
tional solutions on each of theth.

In terms of legal tools used to establish a RASO, the tendbatgdn be
observed is that States are inclined, more and more often, to udg begding
instruments - mainly international agreements. This can be assouwite the
overall tendency of the regional safety bodies to evolve into moneafastruc-
tures, as was demonstrated under Section 5.4.2 above.

As a consequence of the trend to use legally binding instruncegés)isa-
tions based on MoUs, working arrangements or private law aseosidtave al-
most completely disappeared. In 2014 only one of the fourtgmmigations from
the core sample was based on a non-binding legal instrumenglyndine
SRVSOP, as opposed to six in the previous deCaben-binding instruments
continue to be used for specific cooperation projects such as regispatior
schemes. Table VIl gives an overview of the legal instruments wieoh used to
establish the presently functioning RASOs/pre-RASOs.

Table VII: Legal instruments used to establish RASOs/pre-RAS®

Supranational regulation International agreement Working Arrangement -
MoU
- European Aviation Safety- The European Organisation for the Regional Cooperation
Agency (EU regulation of safety of air navigation: EURO- System on Safety Over-
2002); CONTROL (agreement of 1963, sight in Latin Americd
- European Network of Civil  as variously amended); (ICAO — LACAC MoU
Aviation Safety Investigat - InterState Aviation Committee of 1% October 1998)

tion Authorities (EU regu; (agreement of 1991);

lation of 2010 combined - Banjul Accord Group Aviation

with a private law associg- Safety Oversight Organisation

tion); (agreement of 2009);

- Banjul Accord Group Accident
Investigation Agency (agreement
of 2009);

- East African Community Civil
Aviation Safety and Security
Oversight Agency (Agreement of|
2007);

- Les Autorités Africaines et Mal-
gache de I'Aviation Civile
(agreement of 2009) ;

- Pacific Aviation Safety Office
(agreement of 2004);

- Eastern Caribbean Civil Aviation
Authority (agreement of 2003)

- Caribbean Aviation Safety and

3" Working papers tabled at the aviation working grofithe Council in the context of the discus-
sions on the establishment of EASA in the year$61B®8 (Archives of the EU Council, Brus-
sels).

% |n addition, ENCASIA is based on a combinatioradégally binding EU regulation and an
association established under Belgian laupanote 219 in Ch.3).
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Security Oversight System
(agreement of 2008);

- Agencia Centroamérica para la
Seguridad Aeronautica (agreement
of 1960, and a ministerial decision
of 2000);

- Agence de Supervision de la Sécu-
rité Aérienne en Afrique Centrale
(protocol adopted by chiefs of
CEMAC States in 2012)

This study also recommends the use of legally binding instrismsach
as appropriately internalised international agreements, or supranationaieatts
ing direct legal effects, due to the fact that they are essentiabtidecbevel 3
delegations, and by providing for legal personality of RAS@sihte the need
for establishing additional associations or foundations uniete law.

As was demonstrated in the preceding chapter, in Europe, the EUJ deve
oped a special legal method for associating non-EU countriestsntviation
safety framework, including EASA. Under this method, internaliagreements
are used to extend the EU aviation safety legislation to neigimgocountries, as
well as to enable the delegation of safety functions by thosermsutd EASA.
Upon transposition of the EU aviation safety legislaticio itheir national legal
systems, the partner countries acquire status similar to EU Membes. Sthis
means that their certificates benefit from recognition in the EU systey can
participate in the work of EASA, albeit without the rightviate, and are subject
to EASA standardisation inspections. In 2014 four non-EUeSthad already
been fully associated in such a manner, while a number of others nvidre way
to acquiring a full association status, as was explained in 8etbwmf Chapter 4.

5.4.5 RASOsAS PART OF THE CIVIL AVIATION SAFETY SYSTEM
OF THEIR MEMBER STATES

A RASO should be considered, similar to a national civil amatuthority or
aviation accident investigation body, as part of the civil amasafety system of
its Member States, and RASO functions should be fully integiatedhat sys-
tem. This is not always obvious, as at the national leV&8tate safety functions
envisaged under the system of the Chicago Convention are maintdathedav
single regulatory framework and under the responsibility of goeernment.
When one or more of those functiongagen outof the national framework and
transferred to the regional level some essential links may be lost.

For example, even after establishing a RASO, States will centmie
subject to ICAO USOAP, which is of a universal character. Inrdgpect, States
have to be mindful that even though the ICAO findings bl formally raised
against them, it may be up to a RASO to address these firfdamgsa practical
point of view, which will require close coordination betweene&tand their RA-
SO. This coordination can sometimes be a complex undertakiagsiagle State
may not necessarily have full control over the way remedial actiordeaetoped
and put into effect. For example, if ICAO findings require a chandggislation,
a collective action of all the States may be needed, or, as is thindhs EU, the

181



additional involvement of the supranational legislator acting hen Hasis of
EASA's technical recommendation.

In the case of certain Level 3 delegations, ICAO may have to audit a RA
SO, in addition to its Member States. In this case, if taegeany findings raised
against the RASO, ICAO will link them with the States’ US®reports, based on
the understanding that they ultimately remain responsible for camopl with
ICAO requirements?

Another aspect that States have to bear in mind is the notificatidiffer-
ences to ICAO in case of non-compliance with SARPs. Such nouiici an
obligation of every State party to the Chicago Conventionhapter 2 explained.
If a regional system is based on a harmonised or single set of iegsilatuch
notifications will only make sense if they are done in a uniformmmer for all the
States concerned. In such case, States should ensure that th@rpR&S a co-
ordinating role, reviewing ICAO SARPs on a regular basis andding Member
States with recommendations for notification.

5.4.5.1 UNINTENDED CONSEQUENCES RELATED TO THE
ESTABLISHMENT OF A RASO

The necessity to look at RASOs holistically and as amiatgart of States’ civil
aviation safety system can be very well illustrated with a practieahpbe taken
from the EU, and which is related to the functions assigned bpI8Anexes to
the ‘State of Design’.

With the establishment of EASA in 2003, EU Member Stategdtdd to
this agency the functions and tasks of the ‘State of Design’ asaged under the
system of the Chicago ConventidiThis was however not a complete transfer of
all the functions of the ‘State of Design’, but only of thoskated to aircraft air-
worthiness, including aircraft design approval and follow ugso€ontinuing air-
worthiness, as addressed in Annex 8 to the Chicago Conve@Giican the fact
that EASA is not an air accident investigation agency, the fursctbthe ‘State
of Design’ associated with air accident investigations, whictcavered by An-
nex 13 to the Chicago Convention, remained at the nationall [Ekis relation-
ship is illustrated by Figure XIV.

Figure XIV: Transfer of State safety functions from a national toa regional level

‘Before’ EASA ‘Post’ EASA integration

National Level National Level Regional Level

‘State of Design’ ) - ‘State of De-
. ) . State of Design -,
1. Airworthiness Functions| il . . sign
=¥ | Accident Investiga-

(Annex 8) . ) Airworthiness
Lo . tion Functions .
2. Investigation Functions (Annex 13) Functions (An-
(Annex 13) nex 8)

39 See for example: ICAO USOAP report on EASA (2088pranote 92 in Ch.4, at Paragraph
1.1.9.
40 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 20(1).
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When in 2008 ICAO assessed EASA under USOAP it raised angindi
against the agency in respect to lack of formal agreements with EU Membe
States regarding:

[T]he modalities and status of participation of regentatives of EASA and representa-
tives of Member States’ bodies in accident andoserincident investigations involving
aircraft whose type certificate is delivered by EINSS

This finding was resolved only after the adoption by the Eb refgulation
defining the rights and obligations of EASA as a participamiriraccident inves-
tigations** The regulation was adopted following unsuccessful attempt?ABAE
and EU Member States to address this issue through non-liegisteasures, and
in the wake of a number of cases where EASA had been denied thi® pgintic-
ipate in an investigation by some of the EU air accident iryatiin authoritie&

Follow-up of safety recommendations resulting from air accident investi
gations is yet another example where a vital link may bewbsh State safety
functions are moved from a national to regional level. This isusecahen a
RSOO, such as EASA, has been vested with actual regulatory congsetacci-
dent investigation bodies should consider it as a potentiaésskek of safety rec-
ommendations, and the RSOO should be bound by Annex A8nsbilities ap-
plicable to such addressees, including as regards the obligatemalgse and
reply to a safety recommendation within a prescribed dealfline.

At the same time, the implementation of safety recommendationsigomi
from air accident investigation bodies may become more complex at ibaaleg
level. This is because where States have agreed that their rulgroakipetences
will be exercised collectively, they may need to activate the regmaehinery in
order to address a particular recommenddtion.

55 RASOs AS INTERNATIONAL ACTORS

RASOs actively participate in international aviation relationsjuiding ICAO

sponsored activities, international conferences and symfSoEispecially after
the adoption by ICAO of its new policy on cooperation wilgional organisa-
tions and bodies, the international aviation community has beeat aware of
RASOs’ existence. At the same time RASOs cannot, at presendytimsgo the
Chicago Convention which is open for membership of States'only.

41 1CAO USOAP report on EASA (2008upranote 92 in Ch.4, Audit Finding ORG/01.

42 Regulation (EU) No 996/2016upranote 180 in Ch.3, Article 8.

3 EC Impact Assessment COM(2009) 611 fisalpranote 171 in Ch.3, at Paragraph 3.4.1.1.

4 Annex 13 to the Chicago Convention, at Paragrapb.6

5 For example on 1 April 2011 EASA initiated a rukgking task concerning airworthiness and
operational aspects for maintenance check fligrask No MDM.097 (a)&(b)), which results

from recommendations issued by Bureau d’Enquétdfeilyses in the aftermath of an accident
of Airbus A320-232 aircraft operated by XL Airwagermany and which occurred on 27 Novem-
ber 2008 off the coast of Canet-Plage (France). B&88A, 'Terms of Reference (ToRs) and
Group Compositions (GCs)' <http://www.easa.eu@paocument-library/terms-of-reference-
and-group-compositions/rmt0589> [accessed 10 AugbA].

“¢ Supranote 16.

47'Chicago Convention’, Articles 92-93.
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From an international law point of view, as was demonstrateléruSec-
tion 5.4.4, the majority of RASOs are set up by internatiorn&esgents or supra-
national law. Even though not all the treaties explicitly ptevior it, those RA-
SOs that are created by international agreements can be considered asmternat
al organisations, or in some cases as treaty ofjarssthey are governed by in-
ternational law. EASA is a specific case of an EU agency, and is mgitleoed as
an international organisation but as a body governed by publital, as was
explained in Chapter #.

The international agreements establishing RASOs are not always clear
whether the organisation in question is vested with interratiegal personality.
This is not a unique situation, as ‘constitutions of nit&rnational organizations
lack explicit provisions on the legal status of the organizatimater international
law.”® In the core sample of RASOs, only two out of eleven internaitiagree-
ments, that is the AAMAC Treaty and PICCAST, explicitly posvthat the RA-
SO has international legal personality. In practice this may neat significant
problem as ‘many organisations can be seen to perform interdégal activi-
ties despite the absence of an explicit grant of persormlityhat is important
therefore is to analyse internationally relevant RASO activitilssch means ac-
tivities which derive their origin or have consequences under atteral law.

The first observation that has to be made in this respect isdire RA-
SOs enjoy a limited degree of treaty making powers, which are fundyiaral
ented. Most often RASOs are authorised to conclude headquarters agsééme
In addition, as was already explained above, some RASOs, such aBMC
GASOO or BAGAIA can conclude delegation agreements with their hdem
States.

Only organisations enjoying ‘Level 3’ delegations are designayeitheir
Member States for the purpose of executing international agreementexame
ples can be given in this respect: (1) Agreement between the Goverminteat
Russian Federation and the Government of the United States of Arerite
Promotion of Aviation Safety of 1998,and (2) the Agreement between the Unit-
ed States of America and the European Community on cooperatioa iagula-
tion of civil aviation safety? Under these agreements the IAC and EASA were
designated as technical agents of the Russian Federation ard=bf tespective-
ly, for the purpose of the implementation of these agreemerttse fiirst case, the

“8 This is the case for example with IAC, which istanding executive body’ of the 'Minsk
Agreement'supranote 103 in Ch.3, Article 8. IAC considers itsadf an international organisa-
tion, see: AIG/08-WP/2Zupranote 189 in Ch.3, at Paragraph 2.1. In practieadtbtinction
between an international organization and a tregggn is not so important, as demonstrated by:
Klabbers,supranote 73 in Ch.4, at p.9.

49 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 28.

%0 Schermers and Blokkesupranote 73 in Ch.4, at p. 988.

®1 Klabbers supranote 73 in Ch.4, at p. 51.

%2 The conclusion of headquarters agreements areciypénvisaged in the constituent docu-
ments of BAGASOO, BAGAIA, AAMAC and CASSOS. Howevagadquarters agreements can
be sometimes concluded also by RASOs which do aat this competence explicitly envisaged
in their founding documents, which is the casesfample with IAC.

%3 Agreement between the government of the Russderation and the Government of the
United States of America for the promotion of aigiatsafety’, (Moscow, 1998),
<www.faa.gov/aircraft/air_cert/international/biledé agreements/baa_basa_listing/media/RussiaE
A.pdf> [accessed 10 August 2014].

% 'EU-US BASA',supranote 97 in Ch.2.
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agreement explicitly States that ‘the IAC shall act under the atytlaord on be-
half of the Government of the Russian Federation.’

Under both of the above mentioned agreements, EASA and IAC are au-
thorised to conclude with the FAA more detailed implementaifocedures. Un-
der these implementation procedures ‘the IAC designates the Avisagiat&® of
the IAC as its executive agent to carry out these Implementation Brese
This was possible because of the independent legal standing diffédrent IAC
comm5it7tees under the Minsk Agreement, which in this case exteitetoation-
al law:

As was demonstrated on the case of EASA in Chapter 4, where States
grant to a RASO Level 3 delegations in respect of aviation safetyidns which
are governed by the Chicago Convention, this will resuthénestablishment of
an international agency relationship between a RASO and its Mernates. s a
consequence, Level 3 RASOs will enjoy a degree of internationalgegsdnali-
ty which is necessary to exercise these delegations.

In addition to executing international agreements, RASOs can also-be
thorised to conclude, within the scope of their competence, tectwicking ar-
rangements. Such working arrangements are of a technical nature only aoid d
create legally binding effects for third parties. As a result, thepesod applica-
tion is limited to issues which concern the working proceduréiseoRASO. The
2004 working arrangement between IAC and EASA can be given as anlexamp
of an arrangement concluded by two RSOOQOs carrying out execatke on be-
half of their Member States.

5.6 GENERAL CONCLUSIONS

It is clear that States do not follow ame-size-fits-allapproach to establishing
RASOs. This results from the fact that the needs of Statesns tof strengthen-
ing their safety oversight or accident investigation capabilitiferdand there-
fore regional cooperation initiatives have to be tailored to the@mistances of a
particular situation.

Political considerations also play a role when decisions are takBtatns
regarding the form of the RASO to be set-up.

Although the RASO concept is not entirely new, based on talysas of
the latest information, it is evident that the last twelve ybave been real boom
years for these organisations. Of the core sample of fourteen RAS®sead\or
the purpose of this study, nine have been established in thedhst years. Even
taking into account that some of them evolved from other orgasisatihis still

%5 US-Russian Federation BASAypranote 53, Article 1.D.

% 'Implementation procedures for design approvaigpction activities, export airworthiness
approval, post design approval activities, andnemi assistance between authorities, done under
the Agreement between the Government of the UiSitates of America and the Government of
the Russian Federation for Promotion of aviatiafety', (1998),
<https://www.faa.gov/aircraft/air_cert/internatidthdlateral_agreements/baa_basa_listing/media/
RussialPA.pdf> [accessed 10 August 2014], Sect{@r0l.

" See Section 3.4.3.3 of Chapter 3.

%8 EASA, 'Working Arrangement on Airworthiness betweke European Aviation Safety Agency
and the Interstate Aviation Committee’, (St. Péierg, 2004),
<http://www.easa.europa.eu/system/files/dfu/intprap IAC_EASA.pdf> [accessed 10 August
2014].
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means that six of the fourteen were only established after 20@ddition, based
on the available information about the projects which were beimgidered in
2014 by States and ICAO, more of such organisations can be exjmbtdet up
in the coming years. According to ICAQ, in Africa alone it igisaged to have an
additional six RASO type organisations established in thermgpyears.

This clear trend towards increasing regionalisation of civil aviatdetys
oversight and accident investigation functions is a demonstraficdhe strong
conviction of the international civil aviation community ab&ASOs’ contribu-
tion to the improvement of civil aviation safety, worldwide harisation of
standards, and cost-effectiveness of regulatory functions.

This study argues that, because of the above mentioned traadmit
portant to collect and analyse the experience coming from RASO dnimg}i so
that it can be used to optimise their performance and help fulgaaisations in
avoiding some of the mistakes made by their predecessors. In frestrashilst
the findings of this chapter in principle confirmed that RASOshring benefits
expected from them by the international aviation community,atss clear from
the existing experience that such benefits should not be takgrafded. Some of
the RASOs experienced problems related to their sustainabilitthemdspect of
RASOs functioning clearly requires further research in the future.

One of the principal reasons why RASOs which are in operation tréay
probably not as efficient as they could be is the fact thatyaseamajority of cas-
es, they do not replace national authorities but supplement thek914 there
was only one example of a true RCAA, which acts as an aviatiooraytfor
multiple States.

The fact that RASOs generally do not replace national authoritiessmean
that there may be additional costs for States deriving from #stablishment
which need to be offset by economies of scale and more efficiariatregy pro-
cesses. Existing experience also shows that RASOs may be camnpi¢tirstates
for aviation experts, especially if State safety functions continuee texercised
by the national authorities with parallel support of a RASQs Thapter identi-
fied at least two sources stating that ‘these regional bodieoayetas effective
as they could be’.

Whilst it would not be realistic to expect that many RASOsédieaup in the
form of a RCAA due to the strong sovereignty issues which Saatasciate with
civil aviation oversight and regulatory functions, existing Statperience and
ICAO guidance shows that RASO efficiencies are strongest when &afetions
are pooled at a regional level. This is because such pooling adlopiEation
with the national level to be avoided and makes functions sucértfication or
rulemaking more cost efficient through economies of scale. At the tiamereg-
ulatory centralisation at regional level is not an obstacle to logakmentation,
as the example of ECCAA, which operates with a network of locataiigns,
shows.

In order to assist States in choosing the best method aadfygelega-
tion, this chapter proposed to classify delegation arrangeinémthiree levels:

(1) Level 1(Coordination level), under which States authorise individual
inspectors of a regional body to perform audits, inspections &ed ot
oversight or investigative work on their behalf;

(2) Level 2(Harmonisatiorevel) which goes beyond authorisation of in-
dividuals only, and entails a delegation to a regional bodgnasgan-
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isation, of the competence to perform specific technical work on behalf
of its Member States or member authorities;

(3) Level 3(Unification level) under whictstates delegate to a regional
body both the conduct of the technical work, and respongikdlitthe
issuance of the certificate/approval confirming that the applicable re-
guirements have been met.

This chapter found that, despite the benefits of centralisation ofy safet
functions at RASO level, the delegation of not only technicakvat also legal
responsibility (Level 3) is still quite rare. In 2014 there werey dhiee RASOs
which enjoyed such a level of delegation, while the majorithefRASOs stud-
ied provided mainly advisory and support services to their MemtiagesSwhich
do not result in legally binding legal effects.

At the same time a tendency can be observed of RASOs gradually evol
ing into more institutionalised structures, which means towarganisations set
up on the basis of international agreements and having legal akssdn 2014,
twelve of the fourteen RASOs studied had some sort of legalnaditypand only
one of the fourteen organisations was based on a non-bindalgrisggument as
opposed to six in the previous decade.

The fact that RASOs evolve over time into organisations basedeyna-
tional law and having legal personality strengthens their maraatet allows them
to accept more advanced levels of delegations of safety functions from thei
Member States. This is a an important trend from the point of efesivil avia-
tion safety and regulatory efficiency, given the identified correlatetwéen the
level of delegation of safety oversight tasks to RASOs and thingsdividends
for States in terms of efficiency of the regulatory processes areffduative use
of resources. From the perspective of the main proposition of tiaig, $hat is the
proposal for a GASON, this evolution also means that RASOsvarall moving
towards forms which make them better suited to take the role ofieff€@ASON
building blocks.

In order to assist States in setting up RASO type bodieschapter re-
viewed practical examples of the different safety functions that theetiesbper-
form and structured them along the eight ICAO CEs of State safetgight.
This tool-box approach provides States with a menu of potential options from
which they could choose, taking into account that, as advobstédAO, when
setting up RASOs, States should focus on ‘those activitias demonstrate a
higher impact on regional safety oversight and contribute toward$ogevg an
effective aviation safety oversight framework'.

When analysing the different safety functions exercised by RABM®s,
chapter also found that none of the organisations enjoy legeskatictions. This
demonstrates that States essentially treat RASOs as technical agepldesent-
ing and enforcing the law but not creating it.

Another finding of this chapter was that a RASO should bsidered as
part of the overall civil aviation safety system of its Member Staies that RA-
SO functions should be fully integrated into that systens iBrbecause when one
or more State safety functionstaken outof the national framework and trans-
ferred to the regional level, some essential safety links may bea®styas

%9|CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.2.1.

187



demonstrated by the example of the transfer of ‘State of Design’ fueaticthe
context of EASA in the EU.

Finally this chapter addressed the role of RASOs as internatidoas.ao
this respect it was found that RASOs are now well-established arghreed on
the international level, and that some of them may enjoy conyestén act under
international law. In particular RASOs can have treaty-making powetading
the competence to conclude headquarters and delegation agreementweiwith t
Member States. In addition, organisations enjoying Level 3 dtbes can be
authorised to act as authorised representatives of States farpose of execut-
ing international aviation safety agreements.

The legal standing of RASOs under international law and the dielegst
the exercise of State safety functions to RASOs may also have censegun
terms of international responsibility and civil liability for wigfnl acts in relation
to the Member States of the RASO, third countries, as well asgienal body
itself. This issue will the subject matter of the following dieapf this study.
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