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Chapter 4

The European Aviation Safety Agency: Case Study
of a Supranational Aviation Safety Organisation

‘This Europe must be born. And she will, when Spangaglsour Chartres’,
Englishmen say “our Cracow’, Italians “our Copenhagen’
and Germans “our Bruges’. Then will Europe live.

Salvador de Madariaga (1886-1978)

4.1 INTRODUCTION

This chapter presents a case study of the European Union’s Av&atfety Agen-
¢y, which is considered as a supranational aviation safety agencYO(Ry II)
from the perspective of the RASO typology proposed in Chaptehi8.ieans
that EASA is part of and relies for its functioning on a REI@e-EU.

Although EASA is not a single aviation authority for EU MamlStates,
similar to the ECCAA described in the preceding chapter, thenmlof aviation
activity for wh|ch it is responsible together with the EU nalaaviation authori-
ties (NAAs)? the legal powers it enjoys as part of the supranational EU system,
and the resources it has at its dispodafinitely makes it the most relevant RA-
SO functioning today.

The EU aviation safety system, including EASA, has over thetvlﬁve
years undergone a dynamic evolution, including two extensibits scop€’. This
evolution is expected to continue in the years to come arsdpttavides a lot of
interesting material for analysis.

! Salvador de Madariaga y Rojo was a Spanish diglonriter, historian and pacifist. He was also
a co-founder of the College of Europe and a promaftéhe vision of a united Europe.

2EASA, 'Annual Safety Review', (2013),

<http://easa.europa.eu/system/files/dfu/199751 EASIR_2013_ok.pdf> [accessed 6 August
2014], at Chapter 3.

3 EASA, 'Annual General Report', (2013),
<http://easa.europa.eu/system/files/dfu/TOAC14004Edf> [accessed 6 August 2014], at
Annexes 6 and 8.

4 EASA, '10th Anniversary Chronicle’, (2013), p. 36

® EC, 'Roadmap for a policy initiative on aviatiaafety and a possible revision of Regulation
(EC) No 216/2008 on common rules in the field efl@viation and establishing a European
Aviation Safety Agency', (2014), <http://ec.eurepdsmart-
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Europe has also been, for many years, an arena for a number of regional
aviation organisations, which in addition to the EU ineldicor still includes
ECAC, JAA and EUROCONTROL. As a result of the interactionsveen these
organisations some of them ceased to exist (JAA) or had to ref@@AQEEU-
ROCONTROL), while others benefitted and increased their influendfe Eu-
ropean aviation scene (EASA). From this perspective, Europe as a iwhale
interestinglaboratory for studying regional cooperation in civil aviation matters
and its impact on aviation safety.

The purpose of this chapter is to demonstrate to what extertcan@x-
actly EASA contributes to the improvement of global aviation gaded to the
objective of uniformity in civil aviation, as set out by theicgo Convention
(Section 4.4). Particular emphasis will be placed on the ortHfatEASA func-
tions within the legal and institutional framework of the EUaasupranational
REIO (Section 4.2). The role of EASA in international relatiors igs1status un-
der the Chicago Convention will be also addressed (SectiorFha)ly the ques-
tion of whether EASA could one day become a single aviation diytfior Eu-
rope and the impact this could have on aviation safety will desaded (Section
4.6).

For the purpose of this chapter, when referring to Europe this meams
less otherwise indicated - the geographical boundaries of Member $fates
ECAC?® In 2014 ECAC consisted of 44 Member States, which is mucidbro
than the membership of the EThis ECAC area is an arena for a number of avi-
ation organisations, which in addition to ECAC, EU andSBAnclude also EU-
ROCONTROL® as shown on Figure XlII. Up to June 2009, there was &iso t
JAA, which was a predecessor of EASA and which will be brieflyrestgbd in
the following section.

While non-EU States also participate in the work of EASA enbtésis of
international agreements or working arrangements, this chapter wilprafeari-
ly to the EU Member States. The question of associating kb&ttes with the
work of EASA will be dealt with specifically in Section 4.bthis chapter.

regulation/impact/planned_ia/docs/2015_move_001simv easa_regulation_en.pdf> [accessed
19 April 2014].

® ECAC was established in 1955 following a recomnagiod of the Council of Europe. See:
ECAC, 'About ECAC' <https://www.ecac-ceac.org/fab@cac> [accessed 3 January 2014].

" In addition to the 28 Member States of the EU, ECAembership consists also of: Albania,
Armenia, Azerbaijan, Bosnia and Herzegovina, Georlgieland, Republic of Moldova, Monaco,
Montenegro, Norway, San Marino, Serbia, SwitzerJdondmer Yugoslav Republic of Macedonia
(fYROM), Turkey and Ukraine.

8 EUROCONTROL, 'About EUROCONTROL' <http://www.eeamtrol.int/about-eurocontrol>
[accessed 3 January 2014].
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Figure XllI: The European Aviation Safety Landscape (2014)

* Island, Norway, Switzerland
and Liechtenstein participate in
the EU internal market and are
bound by the EU aviation
legislation including on safety.

28 EU D

- %
16 Non-EU ECAC D ** Estonia is planning to join
Non-EUROCONTROL** D ggizgcowTROL on 1 January

Kosovo

4.2 EASAAS PART OF THE EU CIVIL AVIATION SAFETY SYSTEM
4.2.1 INTRODUCTION

It is not possible to understand the functioning of EASA tnedbenefits that it
brings for aviation safety without apprehending the fact that dini integral part
of the EU legal and institutional framework and could not exigtout the EU. In
this respect it is appropriate to refer to this system as the \Elhviation safety
system’ rather than the ‘EASA system’.

The EU civil aviation safety system encompasses not only E&®IAEU
institutions® but also EU Member States which have the primary responsibility
for the implementation of the EU aviation safety legislatfoim. this respect it is a
multi-layered and multifaceted system, with the tasks and resgiiesitshared
between all its actors.

The establishment of the EU civil aviation safety system shalgb not be
seen in isolation from other EU policies, but as a logical caresese of the de-
velopment of the single EU aviation market which startederl®00s, and which
in itself constituted an element of a greater effort to create a sintigteal market
for the EUM

® Primarily the European Commission, which has teaopoly of the legislative initiative, the
European Parliament and the Council which act ds@islators, and the European Court of Jus-
tice, which exercises the judiciary control.

10 Regulation (EU) No 216/2008upranote 81 in Ch.2, at Preamble clause 3.

" |sabella H. Ph. Diederiks-Verschoor, An Introdaoietto Air Law, (2006), pp. 72-77.
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The necessity of a linkage between the EU civil aviation safetgraysnd
other EU policies was essential for the establishment of EABSAE predeces-
sor, the JAA, lacked this linkage whilst it was regulatirgyés at the crossroads
of aviation safety and socio-economic matters, such as aircrew flightidgd
time limitations, certification of cabin crew or leasing of airctaftvhilst clearly
having a safety dimension such issues were also linked tontjle siviation mar-
ket and thus required greater involvement of the EU institsitbihe existence
of this disharmony was used by the EU as one of the argumexitstathpe JAA
and in favour of EASA which ultimately replaced the forifer.

4.2.2 THE INITIALATTEMPTS TO ESTABLISH EASA IN THE FORM
OF AN INTERNATIONAL ORGANISATION

Initially there were attempts to establish EASA as an internatisggahisation by
means of a treaty. However these attempts failed, largely as a result of the inabil-
ity of EU Member States to find a politically acceptable and legallynd solu-
tion which would allow EASA to adopt binding and diredyplicable decisions
and regulation&®

Finding such a solution was necessary to address the shortsoofitige
previous system, where the JAA - because of its legally non-lgirstiirius - could
only recommend the adoption of harmonised regulations and etagble to de-
liver certificates on behalf of its member authorities. This was nuidered as
sufficient by the industry, and was criticised by the European Commission
which believed that the JAA ‘has not produced the single systemght by the
industry.™®

At that time, some EU Member States argued that direct appligadsilit
rules adopted outside the EU framework would require a change tedhstitu-
tions and possibly also a referendtihffrom the EU law point of view, and based
on the principles established by the Court of Justice of thepEaro Union

12 Sulocki and Cartier, ‘Continuing Airworthinesstire framework of the transition from JAA to
EASA', supranote 53 in Ch.1, at p. 313; Jon Pierre and Guydiers, 'From a club to a
bureaucracy: JAA, EASA, and European aviation ratiph’', JEPPL6 (2009), p. 350.

13 pierre and Peters, 'From a club to a bureaucd#dy; EASA, and European aviation
regulation'supranote 12, at p. 350.

*1pid.

5 EU, 'Recommandation de décision du Conseil awtotig Commission & engage des
négociations en vue de la création d’une orgawisauropéenne pour la sécurité de I'aviation
civile', SEC(96) 2152 final, (EU Council archiv&ussels, 1996).

16 EASA 10th Anniversary Chroniclsupranote 4, at p. 9.

7 In December 1992, the JAA Board held a meeting tie European aviation associations to
discuss the concept of a single European airwasimorganisation, which the industry saw as
urgently needed; see: ECAC, 'Report on ‘JAA adtsit, DGCA/86, (ECAC archives, Paris,
1992). See also: Pierre and Peters, 'From a clalbtoeaucracy: JAA, EASA, and European
aviation regulation'supranote 12, at p. 351.

18 Neil Kinnock, Member of the European Commissiospansible for Transport, ‘Meeting the
global challenge: the outlook for civil aviationtime EU', SPEECH/98/1, (Forum Europe,
Brussels, 1998).

9 See: Interventions of the Irish and Italian detieges during the 2188Council (Transport)
meeting, 17-18 June 1998, (EU Council archivesssels, 1998).
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(CJEU), it was also questionable if it is possible to dééegach broad regulatory
competences to an external organisatfaas this could amount to:

[A] surrender of the independence of action of @@mmunity in its external relations
and a change in the internal constitution of then@uinity by the alteration of essential
elements of the Community structure as regards thatprerogatives of the institutions
and the position of the Member Statésa-visone anothet*

The EU could agree to such delegation only if the provisidres fature
EASA treaty defined and limited the powers in question so clézeitythey would
be exclusively executive powe?sin the context of the EASA treaty, this meant
that the EU could probably only agree to the transfer of competentase indi-
vidually binding decisions, but not to adopt directly aggdble regulations of a
general nature. This in practice meant that the main flegabf the JAA, namely
its inability to ‘produce the single system sought by tlokigtry’ would persist.

As a result, alternative proposals started to emerge, with sonheRiber
States arguing that an EU-type organisation ‘would solvedtal land J)olitical
problems arising from the setting up of an international orgamisat’.>> All in
all, the idea of establishing EASA by means of a treaty was finbiypdoned and
it became clear that an alternative solution had to be foundhwiité institutional
framework of the EU. To this end the European Commission presenteutline
for the setting up of EASA as an EU agefityhis was soon after followed by a
proposal for the ‘Regulation of the European Parliament and of tbec@set-
ting up the European Aviation Safety Agengy/'.

4.2.3 THE BENEFITS OF ESTABLISHING EASA IN THE FORM OF
AN EU AGENCY

EASA is one of the EU’s regulatory agencies and, like most efother such
agencies, was created by an act of EU secondary legislation - regulftioe
European Parliament and the Council (hereinafter the ‘EASA Basitldreg

20 Ey, 'European Organisation Responsible for Civibfion Safety: Report on the Work of the
Expert Group on Legal Issues', Working Party orafien of 19 February 1998, Working
Document AER/98/17, (EU Council archives, Bruss&®98).

21'Opinion 1/76 concerning the draft agreement distiibg a European laying-up fund for inland
waterway vessels', in: [1977] ECR I-741, (CJEU,)971p. 758).

22 |bid. at p. 759. See also: EC, 'Proposal for aueipn of the European Parliament and of the
Council on establishing common rules in the fididiuil aviation and creating a European
Aviation Safety Agency’, (COM(2000) 595 final),4.

2 See: Intervention of the German delegation duitieg2074' Council (Transport) meeting of 17
March 1998, (EU Council archives, Brussels, 19@8).the other hand the UK, fearing further
transfers of power from London to Brussels, corgthto back the original concept of an interna-
tional organisation, see: Airline Business, 'EAS#¥aged by debate over powers'
<www.flightglobal.com/news/articles/easa-delayeddapate-over-powers-63801/> [accessed 7
August 2014].

24 EC, 'Commission Working Document: In view of thisatissions within the Council on the
creation of the European Aviation Safety Authomtyhe Community framework', COM (2000)
144 final, (Brussels, 2000).

5 EC proposal for the 'EASA Basic Regulation' (COB@) 595 final) supranote 22.
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tion’),?® which is of general applicability and binding in its entiratyd directly
applicable in all EU Member States by virtue of Article 288 of treafly on the
Functioning of the European Union (TFEY).

Under its Basic Regulation, EASA was given the status of anbédly’
with legal personalitf® This means that it has independent legal standing under
public EU law, can conclude contracts with EU institutithand can be a party
to the proceedings in the CJEUlts legal personality extends to domestic legal
orders of all EU Member States, where EASA enjoys ‘the most sxtetegal
capacity accorded to legal persons under their [&ws.’

Thus two main benefits stem from EASA' legal basis:

- The legally binding and directly applicable nature of the regulatory
framework on the basis of which EASA was established and in vithich
operates together with the EU Member States, and

- The possession of a legal personality which is valid in tmeedtic legal
orders of all EU Member States.

These two benefits address the shortcomings of the previousydtevs
which was based on a non-binding arrangement between nationalrasiatiori-
ties of the ECAC Member States and where the JAA executed legal piysonal
through a foundation which was established under the Dutcf? ldawever, as
Section 4.2.4 below demonstrates, the fact that EASA is basadegally bind-
ing and directly applicable legal framework does not mean that itsslhadopt
rules with similar status. This is not unusual for RASOdgain this study did not
identify a single RASO with competence to adopt legally bimdind directly
applicable measures of general applicability which would be of legeslaature
(see Chapter 5 for further details).

4.2.4 THE LIMITS OF EASA POWERS AS AN EU AGENCY

The main consequence of EASA being an EU agency is that itsetences have
to fit ‘within the EU’s existing institutional structure amdlance of powers?
This means that EASA itself cannot adopt legally binding doteneral applica-
bility other than of executive nature, as the competence to ddgisiative

% EU, 'Regulation (EC) No 1592/2002 of 15 July 2@6@2common rules in the field of civil
aviation and establishing a European Aviation Jafgiency’, (OJ L 240, 7.9.2002).

2" EU, 'Treaty on the Functioning of the EuropeanddriTFEU)', in: Consolidated Treaties and
Charter of Fundamental Right2010).

28 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 28.

29 For example EASA concludes agreements with thefan Commission under which it pro-
vides technical assistance to third countries énaifea of aviation safety. See: EASA,
'Management Board Decision 02-2014 adopting tis¢ 2014 amending budget (Annex)' 2014)
<http://easa.europa.eu/the-agency/governance/mareengdoard/decisions/easa-mb-decision-05-
2014-adopting-2014-first> [accessed 7 August 2014].

%0 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 50.

%L Ibid. Article 28(2).

%2 Roadmap for JAA (2005supranote 57 in Ch.3.

% Regulation (EU) No 216/2008upranote 81 in Ch.2, Preamble clause 12.
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measures is, under Article 288 of the TFEU, reserved exclusivelgddtW insti-
tutions>*

The question of whether EU institutions can delegate to ageheigsw-
ers to adopt legally binding acts of general applicability isestlhp jurisprudence
of the CJEU. Of key importance to this debate isMleeoni doctrine, which stems
from the 1956 case laW.lt is to date consistently applied by EU institutihs,
and re-confirmed in subsequent rulings of the CIEU.

The Meroni doctrine is based on the conceptiotitutional balance
which requires that ‘the powers of any rule-making body ultimasélyuld be
traced back to the authority of a democratically elected parliarffe@t’ this ba-
sis, the CJEU developed a number of principles which the Elutits must
respect when delegating powers to bodies not established brettes:

- The delegating institution cannot delegate broader powers thself
possesses or allow their exercise under the conditions other thanld
have to observe itself;

- Only clearly defined, executive powers can be delegated, the exercise of
which can be subject to strict review in the light of objectisiteria de-
termined by the delegating authority;

- Delegation of discretionary powers implying a wide margin of diggret
is not allowed, since by replacing the choices of the delegatahdy
choicggs of the delegate it would bring about an actual transfer of séspon
bility;

The Meronidoctrine does not in itself prohibit EU agencies from adopting
acts of general application, as this possibility is explicdlyisaged by the
TFEU* What it does however prohibit is adoption by an EU agen@naict of
general application which would be lefjislative natureas this would amount to

34 TFEU, Article 288: ‘To exercise the Union's comgretes, the institutions shall adopt regula-
tions, directives, decisions, recommendations goicians.’

% Case C-9/56 Meroni and Co., Industrie MetallungiS.p.A. v. Highly Authority’, in: [1957-
1958] ECR I-133, (CJEU,1958).

% EC, 'European Governance: A White Paper', (COM{2@28 final), p. 35; EC,
‘Communication from the Commission to the Europeariiament and the Council: European
Agencies: The Way Forward', COM (2008) 135 fingh. 9-10; EC, 'Draft Interinstitutional
Agreement on the operating framework for the Eusopregulatory agencies', COM (2005) 59
final, p. 5.

37 Joined Cases C-154/04 and C-155/04, The Que&ecvetary of State for Health and National
Assembly for Wales', in: [2005] ECR 1-06451, (CJEQD5), (p. 6514). See also: 'Case C-270/12,
United Kingdom v. Parliament and Council ', in: get published (available on-line),
(CJEU,2014), (Paragraphs 41-53).

% Koen Lenaerts and Amaryllis Verhoeven, 'InstitnéibBalance as a Guarantee for Democracy in
EU Governance', in: Good Governance in Europeégtated Marketed. by Christian Joerges and
Renaud Dehousse (2002), p. 37; Ellen I. L. VosfoRning the European Commission: What
Role to Play for EU Agencies?', CMLRBY (2000), p. 1123.

%9'Case C-9/56, Meronsupranote 35, (pp.150-152).

40 See in particular Article 277 of the TFEU. The CJas also recalled in its rulings that ‘institu-
tional framework established by the TFEU, in paittic the first paragraph of Article 263 TFEU
and Article 277 TFEU, expressly permits Union badieffices and agencies to adopt acts of gen-
eral application’ (See: '‘Case C-270/12, United ldimm v. Parliament and Councikiypranote

37, (Paragraph 65)).
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the transfer of responsibility, which is prohibited Mgroni.** It is therefore per-
fectly consistent with the EU institutional framework to delegataent EU agency
such as EASA the powers to adopt legally binding measures efajepplicabil-
ity which would be okxecutive nature

Although theMeroni doctrine excludes giving EASA powers to adopt leg-
islative acts, the practical necessities of regulating aviation sefatienged this
principle. This is because the EASA Basic Regulation i#t baia hierarchy of
norms, which distinguishes between, the binding measures efayapplicability
which are contained in EU regulations, and more detailed textdiczgidn spec-
ifications (CS), acceptable means of compliance (AMC) and guidance ahateri
(GM).

While the measures of the first type are adopted through the Elategis
machinery? the other type can be adopted directly by EASAhis distinction
was necessary to enable technical standards to be adapted quidkly iof op-
erational experience and rapid scientific progress which characterises thenaviati
sector.

Although formally non-binding, it can be asserted that soméefteasures
adopted by EASA, and especially CS, have in practice, a vallaevoThis rea-
soning is based on the following:

- In some jurisdictions, the CSs used to approve aircraft desigegakyl
binding requirements. For example, in the US they are contairfestlir-
al Aviation Regulation§? This was also the case in Europe before the es-
tablishment of EASA, when the JARs had to be transposedhietma-
tional legal orders of JAA member authoritfés;

- In addition, although general in nature, the CStailer-madeby EASA
for each individual product and notified to the applicant asa diertifi-
cation basiswhich makes the CS binding in individual ca¥eBhe objec-
tive of this notification is to create certainty for the applicant, amdear
reference against which demonstration of compliance can take place;

41 See also the ‘Romano Case’ where the CJEU Sta#e@n EU body such as an administrative
commission may not be empowered by the Couneititipt acts having the force of law (‘Case C-
98/80, Giuseppe Romano v. Institut national d'asste maladie-invalidité', in: [1981] ECR I-
1241, (CJEU,1981), (p. 1256)).

“EASA prepares proposals for binding measures oémgéapplicability. These proposals, which
are formally referred to as ‘opinions’, are subgdtto the European Commission, who on this
basis formulates proposals to the European Pantitarel Council, or, in case of implementing
measures, directly to the Member States. See: Bégul(EU) No 216/200&upranote 81 in
Ch.2, Article 19(1).

3 bid. Article 19(2).

44 See for example 14 CFR, Part 25 in the US, whithldishes airworthiness standards for
transport category airplanes.

“5 For example in Poland the JARs were transposedhiet national legal system by means of
implementing regulations issued by the ministeinfistructure. See: Regulation of the Minister
of Infrastructure of 5 October 2004 concerningititeoduction of European requirements of avia-
tion safety ‘JAR’ and European requirements coriagrfacilitation of civil aviation (Official
Journal Nr 2004.224.2282 of 15 October 2004).

46 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 20. See also: EASA, 'Gahe
Principles Related to the Certification proceducele applied by the Agency for the issuing of
certificates for products, parts, and appliancesdirct Certification Procedures) ', (Decision of
the EASA Management Board No 07-2004, and amengd&kbision No 12-2007).
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- Similarly, the AMCs although not legally binding, create a prggion of
compliance with essential requirements of the EASA Basic Regulation,
implementing rules and C$.By following them, the applicant’s task of
demonstrating compliance is thus greatly facilitated.

The CS and AMC issued by EASA can be considered as measurels, wh
in legal studies are sometimes referred toussi-law® or soft law®. This some-
what controversial concept is based on the premise that certaiathee material
such as codes of practice, guidelines or resolutions can prodatefiegts:’ or
g!rpraé:ltice 'influences State and corporate behaviour but lacks juelid@icea-

ility".

In addition there arsui generismeasures that EASA can adopt, such as
the Airworthiness Directives (ADs), which EASA issues on bebfaiU Member
States? as part of its responsibility for continuing airworthiness of afrata-
sign>® ADs apply to all aircraft of a given type or model, and therefiaree a
status which puts them between an individual decision anduéateg of general
applicability. An EASA AD is a powerful tool and can even be useground all
aircraft of a given type on the registries of the States on behualhich it was
issuect’

It could be argued that the competence of EASA to issue ADshvilaive
a general scope of application, is not compatible Wiéroni. In the case of
EASA however, this competence stems from the relationshimtefnational
agencywhich exists between EASA and EU Member States, as witlelpeon-
strated in the following section. Under this relationshipsithie EU Member
States not the EU institutions which delegate to EASA thercise of certain
competences.

EASA competence to issue ADs is thereforéuasopeanizatiorof certain
domains of national competence, rather than a delegation from ansEiution
to an EU body, which would be governed by kheroni doctrine. In addition, as
was pointed out in preceding paragraphs, the EU institutfoaralework explicit-
ly permits EU agencies to adopt legally binding acts of geragalicability if
they are of executive nature only and do not replace the choicels hdore been
made by the EU legislator.

7 See for example: Commission Regulation (EU) No/Z@82,supranote 86 in Ch.2, Article 10.
“8 Huang,supranote 29 in Ch.1, at p. 187.

49 Gregory Shaffer and Mark A. Pollack, 'Hard andt$afv', in: Interdisciplinary Perspectives on
International Law and International Relations: Biate of the Arted. by Jeffrey L. Dunoff and
Mark A. Pollack (2013), pp. 197-218.

*Ingo Venzke, How Interpretation Makes Internasibnaw: On Semantic Change and
Normative Twists, (2012), p. 228.

51| aurence Boulle, The Law of Globalization: An duction, (2009), p. 363.

52 For examples of EASA Airworthiness Directives SBASA, 'Airworthiness Directives
Publishing Tool' <http://ad.easa.europa.eu/> [ssee 02 March 2014].

%3 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 20(1); Commission Regiolat
(EU) No 748/2012supranote 86 in Ch.2, at Annex | (Part 21), Paragraph.2B.

* See for example: Aviation Safety Network, 'EASAgnds all Dassault Falcon 7X aircraft
pending incident investigation' <http://news.awiatsafety.net/2011/05/26/easa-grounds-all-
dassault-falcon-7x-aircraft-pending-incident-inwgation/> [accessed 14 June 2014].

%5 Supra note 40
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4.3 THE ROLE OF EASA IN INTERNATIONAL RELATIONS AND
ITS STATUS UNDER THE CHICAGO CONVENTION

4.3.1 THE QUESTION OF INTERNATIONAL LEGAL PERSONALITY
OF EASA

As was described under Section 4.2.2, initially there was an dttengstablish
EASA by means of an international treaty and in the form of amnational or-
ganisation, which was however ultimately abanddtied.

The fact that EASA was established in the form of an EU agencyodlid n
diminish the importance of international cooperation for the funictip of this
agency. Indeed one of the main objectives set by the EASA BasitaRegyis to
‘promote [EU] views regarding civil aviation safety standards and thlesigh-
out the world by establishing appropriate cooperation wittd thountries and
international organisationd”.In this respect the primary role of EASA is to:

[Alssist the [EU] and its Member States in thedielf international relations, including
the harmonisation of rules, recognition of appreatd technical cooperation, and be en-
titled to establish the appropriate relations it aeronautical authorities of third coun-
tries and international organisations 2. .

The use of the wordssistabove is symptomatic of the fact that EU insti-
tutions and Member States do not consider EU agencies, inglHABA, as be-
ing entitled to represent the EU position to an outside aceliencommit the EU
to international obligation®. This is yet another consequence of EASA being part
of the EU legal system. In practice however the situation is morelepygspe-
cially if one tries to analyse the question of EU agencies’ legalshot from the
perspective of EU law, but from the perspective of public internatianal

While EASA's legal personality in the territories of EU Membeat&kt is
explicitly envisaged under its Basic Regulat?ithe question of EASA’s interna-
tional legal personality is not so clear. This is not arsems the question of in-
ternational legal personality of EU agencies in general is sulmedivergent
views in academic writing®. The controversies around legal status of EU agen-

% The EU institutional practice also provides exasmf bodies which were established in a form
of an international organisation but functioningdan close control of EU institutions. This was
the case with Europol, which was originally creabgdan international convention concluded by
EU Member States and subsequently transformedaimtBU agency. For further discussion see:
Andrea Ott, Ellen I. L. Vos, and Florin Coman-Kuri@uropean Agencies on the Global Scene:
EU and International Law Perspectives', in: Europd@aencies in between Institutions and
Member Statesd. by Michelle Everson, Cosimo Monda, and Elldn Mos (2014).

*” Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 2(d).

%8 |bid. Preamble clause 23.

% EU, 'Joint Statement of the European ParliambetCouncil of the EU and the European
Commission on decentralised agencies', (2012),
<http://europa.eu/agencies/documents/joint_Stateraead_common_approach_2012_en.pdf>
[accessed 9 January 2014].

% Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 28.

®1 See in particular: Gregor Schusterschitz, 'Eurppegencies as Subjects of International Law’,
IOLR, 1 (2004), pp. 163-188; Andrea Ott, 'EU regulataygracies in EU external relations:
Trapped in a legal minefield between European atetrational Law', European Foreign Affairs
Review,13 (2008), pp. 515-540; Fink Melanie, 'Frontex WiogkArrangements: Legitimacy and
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cies as international act8fscan be viewed as an emanation of a more general
discussion on the relationship between international law ané&thk&aw, which
‘to some extent still remains quite an esoteric is&tie’.

The question of international legal personality of EU agencipsnsarily
approached in the academic writings from the perspective of potentigl rinakst
ing powers of these bodies. While there are differences of opinion aorgéne
international status of some working arrangements concluded by &tiag,
including EASA* (this issue will be further addressed under Section 4.3.4sit h
been demonstrated in the literature that a limited international pegsbnality of
EU agencies can be established in case they conclude headquarters agreements
with their host State%.

Indeed, by the end of 2013 over eighteen EU agencies had concluded
headquarters agreemeftsand from the analysis of their provisions and State
practice it is clear that they are governed by international law, widshdemon-
strated by SchusterschfzHowever, so far EASA has not been granted the ca-
pacity to conclude a headquarters agreement, although in 20bp@sairto this
end was made by the European Commis&on.

In any case, headquarters agreements are one of the very few exceptions to
the general principle under the EU Treaties according to which balyUnion
may conclude an agreement with one or more third countries or inberaladir-
ganisations®® It could be argued that it is not legally possible to dakego
EASA, or any other EU Agency, broader treaty making powers, @stitd be
inconsistent with thderoni doctrine presented in the previous section.

EASA also does not have its own privileges and immunatiethe interna-
tional field, but relies on the privileges and immunities & B, which have
been granted to the EU on the basis of its founding Treties.

Human Rights Concerns Regarding 'Technical Relghims", Utrecht Journal of International and
European Law,28 (2012), pp. 25-26.

®2The question of international activities of EU agies has so far been studied only scarcely. At
the time of writing this study a research projeesweing finalised on this topic at the Maastricht
University, and the author has consulted one ofélearchers involved in that project when pre-
paring this section of Chapter 4.

% Enzo Cannizzaro, Peolo Palchetti, and A. Ramses#leInternational law as law of the
European Union{(2012).

® See in particular: Melanie, 'Frontex Working Amaments: Legitimacy and Human Rights
Concerns Regarding 'Technical Relationshipspranote 61, at pp.25-26; Ott, Vos, and Coman-
Kund, supranote 56, at pp.104-105.

85 Schusterschitz, 'European Agencies as Subjedtgeshational Law'supranote 61, at p. 188.

¢ EC, 'Decentralised agencies: 2012 Overhaul (écgllfiches)’
<http://europa.eu/agencies/documents/fiche_3 serdgpt cons_2010-12-15_ en.pdf> [accessed 9
January 2014].

87 Schusterschitz, 'European Agencies as Subjedtgeshational Law'supranote 61, at pp. 176-
177.

®8 EC, 'Proposal for a Regulation of the Europeafid®aent and of the Council amending
Regulation (EC) No 216/2008 in the field of aerades, air traffic management and air
navigation services', (COM(2013) 409 final).

*TFEU, Article 216.

" The application of the ‘Protocol on the Privilegesl Immunities of the EU’ to EASA is con-
firmed by Article 30 of Regulation (EU) No 216/2008is means, in particular, that the premises,
buildings and archives of EASA are inviolable amdrapt from search, requisition, confiscation
or expropriation. Also the property and assetsABE cannot be the subject of administrative or
legal measures without the authorisation of thelCJE
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In view of the above it could be concluded that EASA, atdtage, does
not have any features indicating possession of international legnality. This
study argues however that this is not the case, and thattedifegal personality
can be attributed to EASA. This is justified by the safety fonstwhich were
given to EASA by EU Member States as is demonstrated below.

4.3.2 THE RELATIONSHIP OF INTERNATIONAL AGENCY’
BETWEEN EASA AND EU MEMBER STATES

The fact that EASA has been established in the form of an EU ag@dcyot
international organisation is not necessarily, on its own,cavsopper to this
body having competences, the execution of which would pre-sepgpagrtain,
even very limited, degree of international legal personality.

As explained by Brownlie in his principles of public interna#iblaw, ‘en-
tities acting with delegated powers from States, may appear tp argeparate
personality and viability on the international plaffeand that ‘joint agencies of
States ... may have restricted capacities and limited independerue tegfarded
as a separate legal persén’.

The question of international legal personality is today prigmaajp-
proached from a functional perspective, meaning that it is impoddook at the
totality of the factors, including the powers and competences tvat given to a
given organisation, as well as its relevant practice, and orb#sis to assess
whether these powers, competences and practice pre-suppose that tlsatwgani
is a separate legal person under international3ais approach is in-line with
the fggnousReparation for Injuriesruling of thelnternational Court of Justice
(1CJ).

When looking at EASA from the functional perspective, of primary im
portance are Articles 17(e) and 20(1) of the EASA ‘Basic Regulationghngrio-
vide that the Agency shall:

[In its fields of competence, carry out, on behaifMember States, functions and tasks
ascribed to them by applicable international cotiees, in particular the Chicago Con-
vention’®

And:

With regard to the products, parts and applianceshe. Agency shall, where applicable
and as specified in the Chicago Convention or iteekes, carry out on behalf of Mem-

1 James Crawford, Brownlie's principles of publiteimational law, (2012), p. 120.

2 |bid. at p. 169-170.

3 See: Henry G. Schermers and Niels M. Blokker,rivtional Institutional Law, (2011), pp. 989-
990; Crawfordsupranote 71, at p. 170; Jan Klabbers, An Introductemmternational

Institutional Law, (2009), pp. 49-50.

" In this case the ICJ concluded that UN is an irtBonal legal person because its member States
‘by entrusting certain functions to it, with thdeatdant duties and responsibilities have clothed it
with the competence required to enable those fomstio be effectively discharged’ ('Reparation
for Injuries Suffered in the Service of the Unifedtions, Advisory Opinion', in: [1949] ICJ
Reports 174, (1CJ,1949), (p. 179).

> Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 17(e).
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ber States the functions and tasks of the Statlesifin, manufacture or registry when re-
lated to design approvAl.

The legal and practical consequence of the above provisions igittest;
ever the EASA Basic Regulation grants to the Agency competencels ariei also
covered by international conventions and in particular the ChiCagwention,
then EASA in this respect will be acting as an authorised repraserdéll EU
Member States.

Following the establishment of EASA, each EU Member State dtésed
ICAOQ, through diplomatic channels, that EASA is ‘now itshawised representa-
tive for the fulfilment of its obligations, as State of designmanufacture, as
specified in Part Il of Annex 8 to the Chicago ConventidrBubsequently EASA
has been implementing and enforcing the relevant provisions @&rnhexes to
the Chicago Convention on behalf of EU member States, inclubinoggh the
issuance of Type Certificates to aircraft, and following the coimgnairworthi-
ness of the aircraft which it has certified.

Following on from the above, it is clear that a relationgtiipgency has
been established between EASA and EU Member States.

The concept of direct delegation of the exercise of competences from EU
Member States to an EU agency has so far been addressed in the litedgture on
scarcely and primarily from the perspective of EU law. Hofman and Mamon
their analysis of ‘pluralisation of EU executive’ observe thatrtteelel of direct
delegation:

[M]ight seem at first sight attractive in that @udd be capable of explaining the most far-
reaching delegations of powers to EU agencies aadhe power to take externally bind-
ing implementing acts and engage in internatioelaltions in absence of any clear Treaty
authorisation to do s@.

They conclude however that the consequence of direct delegation fromeEld M
ber States to EU agencies:

[W]ould result in EU agencies, which are establishader EU law, and apply EU proce-
dural law, exercising Member State competencess Tancept and mix of approaches
would lead, in effect, to nothing less than theatiom of agencies as bodies, legally
speaking, occupying a place in between EU and Mestzes law. Conceptualising del-
egation to agencies in the European Union as direbbrizontal delegation — although it
might be an apt description of delegation of powfessn a political scientist’s point of
view —is thus difficult to establish in terms of EU lfemphasis added].

The question of direct delegation from EU member States to EU agencies
in the specific context of EASA, has also been looked at by®Wisand Koman-
Kund, who came to a conclusion that this construction ‘..uigegeculiar, as we
see that Member States “borrow” EASA for tasks relating to powers farthwhi

8 |bid. Article 20(1).

""EC, 'Template for EU Member States démarche tdO®@# the transfer of regulatory tasks to
EASA', (EU Council archives, Brussels, 14 Noven2@03).

8 Herwig C.H. Hofmann and Alessandro Morini, ‘Ther@lisation of EU Executive -
Constitutional Aspects of "Agencification™, ELBY (2012), p. 431.

™ |bid. p. 432.
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they are responsible. Consequerthiis necessitates more empirical research on
this matter{emphasis added5°

The difficulty that researchers experience in fully explaining d¢gall ba-
sis and consequences of the direct delegation of implementing plomr&U
member States to an EU agency, or more specifically to EASA, saghasta
different approach may be necessary. In particular, given the &dntthe case
of EASA the delegation concerns powers to implement interratlaw, namely
the Chicago Convention, the public international law perspectigetd be em-
ployed, in addition to the EU law perspective.

This study argues that Articles 17(e) and 20(1) and subsepsmnice re-
lated to the implementation of these provisions establish doredhtp of agency
between EASA and EU Member States not only from the perspectipebtit
EU law, but also from the perspective of public internationaf*é\w.

This is because EASA has been authorised to implement and enforce, o
behalf of EU Member States, international law, and in particukarChicago
Convention. This includes EASA having the powers to make idasighat are
binding for EU Member States under the Chicago Conveftiém. example of
such a decision would be the issuance by EASA of a Type Cedificaifirming
that an aircraft design complies with an appropriate certification.HaSisch a
decision creates effects under Annex 8 to the Chicago Convemd:dlnding the
triggering of obligations which this Annex attributes to ‘Biate of Design®

The concept of international agency is recognised in the rulinigseoha-
tional courts, by practitioners as well as in academic writingaaasdemonstrat-
ed by Sarooshr. Sereni describes this relationship as follows:

In the field of international law every subject geally acts in person, through its own or-
gans, without resorting to cooperation with othdsjects. However, international practice
shows that members of the community of nations sames act on behalf of other mem-
bers, with the legal effect that the transactioesfggmed by the acting subject in the
name and for the account of the other person hav¢hé latter the same legal conse-
guences as if it had acted in person. ... This I[pgahomenon implies a split between the

8 0tt, Vos, and Coman-Kundupranote 56, at p. 105

8. For an overview of the concept of agency in ira¢éiomal law see in particular: Sarooshipra

note 19 in Ch.2, at pp. 33-51; Angelo P. SeremjeiAcy in International Law', American Journal

of International Law34 (1940), pp. 638-660; Curtis A. Bradley and Judit Kelley, 'The concept

of international delegation’, Law and Contempofrgblems;71 (2008), pp. 1-36.

8 The relationship of an international agency betwe&tate and organisation, as described in this
section, has to be distinguished from the notioa §bint organ’, which is a different category of
State cooperation under international law. A ‘j@ngan’ is a bodgomposeaf the States, and

does not have a separate legal personality. Twa pnominent examples of such joint organs,
often referred to in the literature, are the Naldministering Authority established under the
"Trusteeship Agreement for the Territory of NauNew York, 1 November 1947, UN General
Assembly Resolution 140(ll); and the Intergoverntae@ommission under the 'Treaty between
the United Kingdom of Great Britain and Northereléind and the French Republic concerning the
Construction and Operation by Private Concessienaif a Channel Fixed Link', Canterbury, 12
February 1986, UKTS No. 15 (1992).

8 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 20.

8 See for example: Annex 8 to the Chicago ConventioRaragraph 4.2.1.1.

8 sarooshisupranote 19 in Ch.2, at p. 33.
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immediately acting international person and thes@erto whom the legal effects of these
acts are impute.

Given the fact that the international agency concerns the performance of
international activities, it is governed by international law, eaudl therefore exist
‘only between parties recognised as subjects of internationafiaw’.

Similar view is expressed by Sarooshi:

[A]n important precondition for the existence of agency relationship in both interna-
tional and domestic law is that the principal agera are separate legal entities. This
flows from the principle of representation inhergman agency relationship: that an agent
acts on behalf of its principal to change certdiitsorights and obligation®

It has also to be underlined that in this case we are dealihgwibnstitu-
tional agency, and not a factual agency which ‘does not hingefisplgion the
nature of personality of the organisation nor does it flow froencibnstitutional
relationship between the organization and its memBers'.

The requirement that the principal and agent are separate international le-
gal persons when it comes to the implementation of the ChicageeGtion and
its Annexes may also be derived from the practice of ICAO, whidts iResolu-
tion on nationality and registration of aircraft operated by intemaltioperating
agencies, had defined international aircraft registration as:

The cases where the aircraft to be operated bgtamational operating agency would be
registered not on a national basis but with arrir@iional organization having legal per-
sonality, whether or not such international orgatian is composed of the same States as
have constituted the international operating agency

As EASA acts today on behalf of EU member States as a ‘State of Regis-
try’ for all issues related to aircraft design, and this has been facoeptable by
ICAO as the subsequent section demonstrates, it shouldenekcluded that it
could similarly act on behalf of EU Member States for the purposgerhiation-
al aircraft registration.

To conclude, while EASA has legal personality under public &,
which is separate from EU Member States and the EU itself, thisnaditgaeso-
nates also at the international plane through the relationshipeonational agen-
cy on the basis of which EASA was authorised to act on beh&t) Member
States, including by taking binding decisions, under thieagio Convention. This
international legal personality is however limited by scope atleg 17(e) and
20(1) of the EASA ‘Basic Regulation’.

The existence of EASA's limited legal personality does not nhearever,
as will be demonstrated in Chapter 6, that EU Member States cedsedespon-
sible for compliance with their obligations as contracting pattiethe Chicago

% Sereni, 'Agency in International Lawlpranote 81, at p.638.

8 Ibid. p. 639.

8 Sarooshisupranote 19 in Ch.2, at p. 34.

8 Chittharanjan F. Amerasinghe in: Institute of mtional Law (IIL), 'Yearbook', Volume 66,
Part I, Session of Lisbon, (1995), p.353.
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Convention. Neither does this legal personality negate the ggmeraiple that
agencies do not represent the EU position to an outside audiecoemit the
EU to international obligatiorn?.

4.3.3 PRACTICAL CONSEQUENCES OF THE RELATIONSHIP OF
INTERNATIONAL AGENCY’ BETWEEN EASAAND EU
MEMBER STATES

The relationship of international agency between EASA and EU MentidiersSs
in the first place a consequence of a decision which was driven byemtgi of
safety and efficiency - namely to perform certain certification tasks cgnipall
behalf of all EU Member States, and with binding legal effecitgerGGthat these
tasks are also governed by the Chicago Convention, meant that étiercief

EASA necessarily had to have effects under international law.

From the Chicago Convention point of view there are a number of-pract
cal consequences of the establishment of the international agency sbigation
between EASA and EU Member States.

First of all, under Article 83 of the Chicago Convention ICAO Memb
States:

[M]ay make arrangements not inconsistent with thevigions of this Convention. Any
such arrangement shall be forthwith registered tighCouncil, which shall make it pub-
lic as soon as possible.

Because the relationship of international agency between EASAENd
Member States alters the way in which the latter discharge their sésiibas
under the Chicago Convention, such relationship falls withenscope of Article
83. The analysis of State practice indicates that this istiaésonderstanding of
the EU Member States which have notified ICAO about the facERSA exer-
cises on their behalf the ‘functions and tasks of the State @ndesanufacture
or registry when related to design approvalThis is in line with the theory of
international agency:

Since international agency is intended to functidth relation to third parties, it is neces-
sary that they be informed of the extent of thdaxity conferred upon the agent. ... Eve-
ry international transaction is so closely conngatéth the special characteristics and
qualities of each subject involved that each ofrtmeust necessarily know the other par-
ties to whom rights and duties are to be assumkeekeTis no place in international law
for the doctrine of the undisclosed principal.

The second consequence of EASA acting on behalf of EU Member States
is the fact that this reflects on the scope of the ICAO USOAPRiIt&ti As a re-

% EU Joint Statement on decentralised agencie2j28dpranote 59.

°1'Chicago Convention’, Article 83.

%2|CAO, 'Final Report on the safety oversight awndithe civil aviation system of the European
Aviation Safety Agency', (2008),
<http://cfapp.icao.int/fsix/AuditReps/CSAfinal/EASANSOAP_Final%20Report_en.pdf>
[accessed 9 August 2014], at Paragraph 1.1.10.

%3 Sereni, 'Agency in International Lawlpranote 81, at p.649.
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sult, ICAO had to conduct audits of EASA to verify the comgénf EU Mem-

ber States with the relevant ICAO SARPSs, in particular Annéx e Chicago
Conventiorn™* This was a major benefit for ICAO and EU Member States, as in-
stead of conducting an audit of each individual State, ICA@dcoonduct just
one audit of EASA and subsequently link its results with W(SAOP reports of
each EU Member Stafé.

The Chicago Convention is not the only international legaungent
which is impacted by the agency relationship existing betweenAEk®E EU
Member States. The other two instruments are BASAs concludec [isLthand
working arrangements concluded by EASA. The following sedtitidook at the
benefits of these two instruments and associated legal problems.

4.3.4 LEGAL STATUS OF EASA UNDER BASAs AND WORKING
ARRANGEMENTS

When it comes to the conclusion of BASAs, which were address€Ethapter 2,
the role of EASA is only to assist the European Commisisidheir negotiations -
this is clear from the provisions of EU Treati@€ASA Basic Regulatiof’, and
practice®

Compared with the situation under the JAA, EU BASAs offer cmrable
benefits from a safety and efficiency perspective. Whilst in the rpatsall EU
Member States had such agreements, today when the EU concludefaiBAS
applies, in principle, to all EU Member StatésThis is because EU BASAs, alt-
hough beindilateral in form— that is they are concluded between the EU and the
third country only — have multilateral effect.

The EU BASAs also create a level playing field by replacing thiems
BASAs, which EU Member States were allowed to continue usieg after the
adoption of the EASA Basic Regulatidf.In addition, because they are above
secondary legislation in the hierarchy of EU laws, EU BASAs atlle\mgating
from the provisions of EASA Basic Regulation and its imple iles'® This
brings benefits such as automatic acceptance of foreign app ghe possi-
bility to issue certificates in a simplified manner, that ischgcking only the dif-
ferences between the EU and foreign requiremi@ntsot all countries have this

% |CAO USOAP report on EASA (2008upranote 92.

% |bid. at Paragraph 1.1.9.

% TFEU, Article 218.

%7 In accordance with Regulation (EU) No 216/208@ranote 81 in Ch.2, Article 27: ‘the Agen-
cy shall assist the Community and the Member Stattfeir relations with third countries in
accordance with the relevant Community law.’ TheeAgy shall, in particular, ‘[A]ssist in the
harmonising of rules and mutual recognition regagdipprovals attesting the satisfactory applica-
tion of rules.’

% EASA Information Note on the EU-US BAS#upranote 118 in Ch.2.

% For examples of BASA concluded by the EU withdhiountries see: List of EU Bilateral
Aviation Safety Agreementsupranote 108 in Ch.2.

190 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 12(2).

101 |bid. Article 12(1).

192 This is the case for example under the EU-US BA®A approvals of production and design
organisations, and certain minor repair and desigmge approvals. See: Annex | to 'EU-US
BASA', supranote 97 in Ch.2.

193 This is the case for example in respect of thea@mp of repair stations under the EU-US BA-
SA. See Annex 2, Paragraph 4.4 of the EU-US BAS#ranote 97 in Ch.2.
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possibility. For example in the US, BASAs are treated as execativeements
only which means that they cannot derogate from the national requmitgi

In addition to assisting in BASA negotiations, EASA afdays an im-
portant role in their implementation. Each of the agreementdustatt so far by
the EU designates EASA as a technical agent of the EU anckitsokt States for
matters falling within the scope of EASA's competeHedhis role of EASA as a
technical agent implies that it may act in the international areasbasly desig-
nated by the EU under a BASA.

The legal situation is different in the case of working arrangesr(&),
which EASA can conclude with third country aviation authoritiegternational
organisations under Article 27(2) of its Basic Regulation. Suclk Yg§uire how-
ever prior approval of the European Commission, to ensure thesistency with
EASAs mandate and EU’s international aviation policy.

The legal status of EASA WAs creates some difficulties for acadentic w
ers. For example Ott observes that certain formulations they ebeastheantry
into forceclauses, suggest that EASA WAs could be considered as tieaily
legally binding and that this results:

[lIn a grey area which is legally not acceptabld areates problems of legal uncertainty
with regard to their implications and consequerfoeghe internal and external division
of [EU] competences in external relatidfi&.

Also other sources suggest that, looking from the internatiemalpler-
spective, some of the EASA WAs could be considered as havirgjahes of an
international agreemeht’

The above uncertainties regarding the legal status of EASA WAsecan b
explained by referring to the relationship of international agertdghnexists be-
tween EASA and EU Member States. The fact that a WA stipulbtgsEASA
acts on behalf, or represents EU Member States, is a recognitiosn @élegation
provisions already contained in the EASA Basic Regulation, hodld not be
understood as implying that a WA in any way binds the HRiititions or EU
Member States under international law. In this situation the $\éAtbol used by
EASA to exercise the implementing powers which have been givieada tech-
nical agent.

It is however true that EASA is not always consistent in clagfyire le-
gal status of its WAs, and some of them do not explicitteSthat they are with-
out prejudice to international agreemefifsDivergences of interpretations also
do happen, as was the case in 2013 when the Turkish aviatfmriguargued in
a case involving aircraft certification that it delegated to EASA tleeoise of its

104 Jennison, 'The Future of Aviation Safety Regutatidew US-EU Agreement Harmonizes and
Consolidates the Transatlantic Regime, but WhtiteédPotential for Genuine Regulatory Reform’,
supranote 117 in Ch.2, at p. 344.

1% see for example Article 1F of the EU-US BASAipranote 97 in Ch.2.

196 Ott, 'EU regulatory agencies in EU external relast Trapped in a legal minefield between
European and International Lasypranote 61, at p. 539.

197 ott, Vos, and Coman-Kundupranote 56, at p. 103-104

%8 The list of EASA working arrangements can be foahdEASA, 'Working Arrangements'’
<http://easa.europa.eu/document-library/workingsagements> [accessed 6 August 2014].
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‘State of Design’ responsibilities on the basis of a WA, and wB&®A had to
clarify that this is possible only on the basis of an inteonatiagreemenif?

Finally, because WAs do not have a binding status under atimnal law,
they cannot derogate from EU law, which is in fact their main ditioih. As a
consequence, when implementing a WA, EASA must follow theigioms of EU
law. This also means that any provision in a WA suggestitigations for third
parties, such as aircraft manufacturers or designers would have todideosh
asultra vires and therefore void-°

4.4 CONTRIBUTION OF EASATO THE IMPROVEMENT OF
GLOBAL AVIATION SAFETY AND OBJECTIVES OF THE
CHICAGO CONVENTION

This section will provide an analysis of the safety functiohBEASA and demon-
strate how and to what extent these functions contribute talgdetation safety
and the Chicago Convention objectives of ensuring ‘the highestqatalet degree
of uniformity in regulations, standards, and procedurés.’

In this context it has to be recalled that EASA is not a siigd) authority
for aviation safety, and has to work in partnership and sharg wagkthe NAAs
of EU Member States. In addition, similarly to EASAs legalstathe perfor-
mance of its safety functions is also impacted by the fact thapirt of the EU
institutional system.

The scope of EASA's Basic Regulation and EASA's mandate hasahad
evolved, starting with airworthiness matters in 268%2and then extended to flight
operations and aircrew in 2068, and in 2009 further extended to safety aspects
of ATM/ANS and aerodrome's?

The following sub-section will address three aspects of EASAstion-
ing as a RASO: rulemaking, certification and finally oversight enfibrcement.
This should not be understood as an exhaustive study ofEA&fety functions
but rather as a critical analysis of those of their aspects which ateretesant
from the perspective of this study.

4.4.1 THE EU AVIATION SAFETY REGULATORY PROCESS

The primary objective of the EASA Basic Regulation is to ensuregytadnd uni-
form level of protection of the European citizét? One of the means to ensure

109 Author was involved personally in the clarificatiof this case.

19 Thjs does not mean however that the working asaremnts do not affect third parties from a
practical point of view. For example if EASA cong&s an arrangement on participation of a for-
eign authority in the EU SAFA programme, this methras this authority may have access to in-
formation on ramp inspections performed by EU Mengifates.

11:Chicago Convention’, Article 37.

112 Regulation (EC) No 1592/2008upranote 26.

113 Regulation (EU) No 216/2008upranote 81 in Ch.2.

14 EU, 'Regulation (EC) No 1108/2009 of the EuropBarliament and of the Council of 21
October 2009 amending Regulation (EC) No 216/200Be field of aerodromes, air traffic
management and air navigation services and rege@inective 2006/23/EC', (OJ L 309,
24.11.2009).

115 Regulation (EU) No 216/2008upranote 81 in Ch.2, at Preamble clause 1.
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this objective is ‘the preparation, adoption and uniform applicatioall neces-
sary acts*®

A single regulatory framework is also essential for a level playind fael
the industry, facilitating free movement of goods, persons anitegy and pro-
moting cost-efficiency in the regulatory and certification processes.harmoni-
sation is also in line with the Chicago Convention objeatfvensuring ‘the hi;;h-
est practicable degree of uniformity in regulations, standards, aceldures**

It is important to recall that aviation safety rulemaking in thkei€based
on the division of work between EASA, and the European Cssiam, European
Parliament, Council and specialised regulatory committéess demonstrated
under Section 4.2.4, EASA can only adopt non-legally bindioguments, but
when it comes to adoption of legally binding EU regulatigssiole is limited to
assisting the European Commisstoh.

The EU aviation safety regulations, unlike ICAO SARPs are noinmoim
requirements. They are directly binding in their entitétgnd with the exception
of conditions envisaged under Article 14 of the EASA Basic Regulésee Sec-
tion 4.4.1.1 below) EU Member States are not allowed to derdgemethem or
to impose additional requirements. This principle of EU laviclvis reflected in
the founding treatie¥" and confirmed by rulings of the CJEH,is essential for
the functioning of the single aviation market which requiré®tm conditions of
operation for undertakings.

18 |bid. Article 2.3(a).

17 Chicago Convention’, Article 37.

18 paul Craig and Grainne de Blrca, EU Law: Texte8aand Materials, (2011), pp. 121-141.

119 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 19, which states that: drder to
assist the Commission in the preparation of prdsdeabasic principles, applicability and essen-
tial requirements to be presented to the Europaaiiement and to the Council and the adoption
of the implementing rules, the Agency shall prephedts thereof. These drafts shall be submitted
by the Agency as opinions to the Commission.’

OTEEU, Article 288.

121 |pid.

122:Case C-6/64, Flaminio Costa v. ENEL', in: [1964]R |-585, (CJEU,1964), (p. 594), where
the CJEU stated that: ‘[T]he law stemming from Tneaty, an independent source of law, could
not, because of its special and original natureJsgridden by domestic legal provisions, howev-
er framed, without being deprived of its charaaeiCommunity law and without the legal basis of
the Community itself being called into questioneTransfer by the States from their domestic
legal system to the Community legal system of itjlets and obligations arising under the Treaty
carries with it a permanent limitation of their sogign rights, against which a subsequent unilat-
eral act incompatible with the concept of the Comityucannot prevail.’ See also: ‘Case C-26/62,
Van Gend en Loos v. Administratie der Belastingen[1963] ECR I-1, (CJEU,1963), (p. 12),
where the CJEY stated that: ‘[T]he Community cdoggs a new legal order of international law
for the benefit of which the States have limite€iitisovereign rights, albeit within limited fields,
and the subjects of which comprise not only Men®tates but also their nationals. Independently
of the legislation of Member States, Community therefore not only imposes obligations on
individuals but is also intended to confer upomihéghts which become part of their legal herit-
age. These rights arise not only where they areessjy granted by the Treaty, but also by reason
of obligations which the Treaty imposes in a chedefined way upon individuals as well as upon
the Member States and upon the institutions ofQtbemunity.’
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4.4.1.1 BENEFITS AND SHORTCOMINGS OF THE EU AVIATION
SAFETY REGULATORY PROCESS

The benefits brought about by the establishment of the EUavsdfety regula-
tory process are so far mixed. On the one hand the EU regulatiod#reanty
applicable and legally binding for all EU Member States, as wasdstrated in
the preceding section. There is thus no need to transposdrtrethe national
legal systems to make them binding for individdafsThis is the most significant
benefit, as compared with the previous JAA system, which caujdrecommend
adoption of harmonised requirements to its member authdfiies.

On the other hand the establishment of this process did nottee®sult
in substantial efficiencies in terms of resource savings for thedfional authori-
ties. A study conducted in 2010 for the European Parliament cmttthat:

More than half of the European national agenciatedtthat their costs had increased
since the establishment of the EU rulemaking proc=dOnly very few countries had a
reduced workload following the change to the rulkimg process compared with the
JAA process. Their workload is still heavy in gaaleas it encompasses the wider number
of consultations. The largest NAAs who were patéidy active in the JAA negotiations
(e.g. Germany) are the ones who experienced aftiedus their workload?®

The above can be attributed to two facts. Firstly, followisgestablish-
ment and subsequent two extensions of its mandate, EASAohandertake a
large number of rulemaking tasks in order to help build the sy3Jtkenreview of
rulemaking deliverables of EASA for the years 2004-2013 shoatsoth average
EASA published nineteen ‘Notices of Proposed Amendment’ (NPygar, with
an upwards trend towards the end of the analysed péfiG&condly the EASA
rulemaking process was already preceded by a regional system seteughen
JAA, and - as far as ATM/ANS is concerned - by EUROCONTRBLL s likely
that if the EASA rulemaking system had not built upon thgelgr harmonised
JAA/EUROCONTROL system, but on the twenty eight differestional frame-
works of EU Member States the cost savings would be moreevisibl

The fact that the EU system is based on directly applicable anahdpind
regulations does not mean that all regulatory differences haveefiegnated.

12 This is also because a general trend can be alssirihe air transport sector towards replac-
ing EU Directives, which need transposition, witd Eegulations, which do not need transposi-
tion.

124 ps it the case with the ‘differences’ to ICAO SARRhe JAA authorities committed only to
‘declare all their national regulatory differendesxisting JARs ... and to work towards the dele-
tion of these national regulatory differences @itlembodiment in the appropriate JAR.” See
Cyprus Arrangementsupranote 52 in Ch.3, at Paragraph 3.

1% pricewaterhouse Coopers on behalf of the Europadimment's Committee on Budgets, ‘The
impact on the EU and national budgets of EU agencigse studies, PricewaterhouseCoopers
study prepared for the European Parliament's Caeeniin Budgets', (2012),
<http://www.europarl.europa.eu/studies> [accesskhzh 2014], p. 82.

128 EASA, 'Notices of Proposed Amendment (NPAs)' phtasa.europa.eu/document-
library/notices-of-proposed-amendment> [accesséuhg 2014].

127 For an overview of the EUROCONTROL safety relatdidmaking activities before the exten-
sion of the EASA competence to ATM/ANS safety Séan Antwerpensupranote 52 in Ch.1, at

p. 54.
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The possibility of such differences, although considered as éxcahtis envis-
aged under Article 14 of the EASA Basic Regulation, which givéstdMember
States the possibility to: (1) adopt additional safety measuresse they need to
immediately react to a safety problem; (2) grant exemptions inviagt ef un-
foreseen urgent operational circumstances or operational needs ofed liluit-
tion, provided the level of safety is not adversely affected; andg@¢ individual
approvals derogating from the common requiremeshisre an equivalent level of
protection can be achieved by other means.

The application of Article 14 is subject to the control of theofean
Commission and EASA® An evaluation of the application of this Article 14
conducted by the European Commission in 2013 shows thatm@asing number
of EU Member States are submitting a growing number of notificatioder this
article, and especially under its provisions referred to in pgiatsd 3 abové?®

Another observation is that the EU civil aviation safety systiees not
encompass all aviation activities. Two examples can be giveisirepect. First-
ly, so called Annex Il aircraft® are excluded, unless they are used in commercial
air transport®! The second exclusion concerns aerodrome safety, as the EASA
Basic Regulation applies only to:

Aerodromes, including equipment, located in theittay subject to the provisions of the
Treaty, open to public use and which serve comrakadi transport and where operations
using instrument approach or departure procedueesgravided, and:

(&) have a paved runway of 800 meters or above; or
(b) exclusively serve helicoptet¥

Such exclusions principally stem from the subsidiarity prircgishrined
in Article 5 of the Treaty on the European Union (TEU), whiohits EU regula-
tions to only those issues which by reason of the scale orsefiethe proposed
action, can be better achieved at Union level than at the natiorat¥ein prac-
tice they mean however that Member States still need to maintainoarettly
implement national rules to the extent necessary to regulate actialtieg out-
side the EU competend#

The other feature of the EU regulatory framework is that not all aviation
safety regulations fall within the scope of the EASA Basic Reigulathis is the
caseinter alia for regulations on accident investigatitn,occurrence report-

128 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 14.

129 EC, 'Information Note: Handling of notifications the context of the flexibility provisions
under Articles 14(1), 14(4) and 14(6) of EU RegolaiNo 216/2008', (meeting of the EASA
committee No 3/2013).

130«Annex Il aircraft’ include a wide category rangifrom amateur built or historic aircraft, to
modern ultralight aircraft built in serial produmti. See: Regulation (EU) No 216/2088pranote
81 in Ch.2, Annex Il.

131 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 4(4) and (5).

132 |bid. Article 4(3a).

133EU, 'Treaty on the European Union (TEUY', in Cditsted Treaties and Charter of
Fundamental Right$2010).

134 EASA, 'The EASA system as an integral part offhke(Aviation) legal system’, in EASA
International Cooperation Forum Legal Workshi@russels, 12-14 October 2009).

135 Regulation (EU) No 996/2018upranote 180 in Ch.3.
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ing,**® or SES**’ The practical consequence of that is that they are adopted in a
separate rulemaking process not involving EASA and their impleti@nia not
necessarily monitored through the EASA standardization inspec#rthe same
t@melgge Agency can be given certain tasks and responsibilities sutetegisla-

tion.

While in certain cases such separation can be justified — for example acci
dent investigation which has to be independent from EASA as ifyicgrtau-
thority - this dichotomy is proving to be an increasingrsewf problems. This is
most visible in ATM/ANS where, following the extension oA&A competences
to this domain, safety is regulated in parallel under the SEShanBASA Basic
Regulation. As pointed out by the European Commissios ctigiates duplication
and is not efficient because it necessitates involvement of twcapedibodies,
meaning EUROCONTROL and EASA to deal with technical aspéawil avia-
tion regulation-*® Although the European Commission believes that it isiptes
to ‘eradicate the overlap between SES and EASA regulations’ thimettdr co-
ordination between EASA and EUROCONTR&P this study advocates a partial
or even complete merger of these two organisations for reasons explaoted
Section 4.6.

4.4.1.2 COMPLIANCE OF EU AVIATION SAFETY REQUIREMENTS
WITH ANNEXES TO THE CHICAGO CONVENTION

Under the EASA Basic Regulation one of the obligations of trendygis to:

[Alssist Member States in fulfilling their obligatis under the Chicago Convention, by
providing a basis for a common interpretation andoum implementation of its provi-
sions, and by ensuring that its provisions are daken into account in this Regulation
and in the rules drawn up for its implementatllé%].

Under the above provision EASA should be assisting EU béerStates
in identifying differences between ICAO SARPs and EU regulatisadar how-
ever the practical implementation of this function is not ideslEASA does not
seem to systematically identify the differences between the rulei firaposes
and the ICAO SARPs.

138 Ey, 'Regulation No 376/2014 of the European Padiat and of the Council of 3 April 2014 on
the reporting, analysis and follow-up of occurrenitecivil aviation, amending Regulation (EU)
No 996/2010 of the European Parliament and of #enCil and repealing Directive 2003/42/EC
of the European Parliament and of the Council aoeh@ission Regulations (EC) No 1321/2007
and (EC) No 1330/2007', (OJ L 122, 24.4.2014).
137 EC, 'Framework for creation of the Single Europ8kp (SES)'
<http://europa.eu/legislation_summaries/transpiorttansport/|I24020_en.htm> [accessed 29
March 2014].
1% See for example: Regulation (EU) No 996/2@upranote 180 in Ch.3, Article 8, which sets
outs the rights and responsibilities of EASA in toeirse of an air accident investigation.
1% EC, 'Communication from the Commission to the Beem Parliament, the Council, the
European Economic and Social Committee and the Gtemof the Regions: Accelerating the
illzg]plementation of the Single European Sky', (COM@0408 final, 2013), p.9.

Ibid.
141 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 2(d).
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A review of thirty opinions published by EASA between 2@t@ 2013,
shows that although EASA compares the proposed rules with IEARPS, there
is no uniform process followed by EASA in this respect, aedcthmparisons are
either very generdf*? or not documented in a way which would allow EU Mem-
ber States to correctly discharge their obligations under Articld 8&dChicago
Convention**® In addition none of the opinions analysed presented the identified
differences using the ICAO recommended classification methodbldgy.

The closest to ideal in identifying differences with SARPs ésBb regu-
lation ‘laying down the common rules of the air and operationaligions re-
garding services and procedures in air navigatfdnwhich contains a list of
‘commonly agreed differences’ to ICAO Annexes 2 and 11. This aéigal also
obliges the EU Member States to notify to ICAO the ‘commonkeed) differ-
ences’ and mandates the European Commission to update thetifidduby sub-
sequent amendments to ICAO SARPsThe fact that the differences are com-
monly agreed is important for maintaining uniformity. As expemeshows —
knowing that a difference exists is not sufficient for thepproassessment and
classification of such a differen¢¥. This method of keeping track of the differ-
ences could be usefully extended to other ICAO Annexes, for exampiartyat-
ing EASA under its Basic Regulation to develop and make avaitatEU Mem-
ber States an inventory of differences.

By the end of 2013 EASA had also identified differences betléreg-
ulations and SARPs contained in ICAO Annex 8 and, partiallsnnexes 1 and
6, which had been undertaken for the purpose of ICAO USOAP afdi#8SA
conducted in 2005 and 206%.Comparison had also been done between EU reg-
ulations and the latest ICAO Annex 19 on safety managetfent.

142 Many of the EASA Opinions simply state that: ‘witie proposed changes ICAO compliance is
ensured’ (Opinion 5/2013), that the proposed raées ‘taken into account the development of in-
ternational law (ICAQO)’ (Opinion 2/2013) or ‘thegposed rules are compliant with ICAO Stand-
ards and Recommended Practices’ (Opinion 4/2012heSOpinions do not provide a correlation
table indicating differences with SARPs, althoulgé Opinion itself admits that some of the provi-
sions it proposes are below ICAO requirements (©pif7/2010, Opinion 03/2013).

143 See for example EASA Opinion 11/2013 on ‘Licensimgl medical certification of air traffic
controllers’ at: EASA, 'Agency Opinions' <httpd&a.europa.eu/document-library/opinions>
[accessed 28 July 2014]. Although Opinion 11/2318 iare example of an EASA proposal con-
taining a single consolidated correlation tableveein the ICAO SARPs and the proposed EU
requirements, it does not identify in which ICAQegory each of the differences falls.

1441CAO classifies the differences into three categmrthat is: (1) more exacting or exceeds the
ICAO Standard or Recommended Practice (Category2A)lifferent in character or other means
of compliance (Category B); (3) less protectiveartially implemented/not implemented (Cate-
gory C). See: C-WP/12418upranote 42 in Ch.2, at Appendix A (as approved by GCBouncil

by C-DEC 177/14)

145 EU, 'Commission Implementing Regulation (EU) N@@D12 of 26 September 2012 laying
down the common rules of the air and operationaVigions regarding services and procedures in
air navigation and amending Implementing Regulatied) No 1035/2011 and Regulations (EC)
No 1265/2007, (EC) No 1794/2006, (EC) No 730/2@&€;) No 1033/2006 and (EU) No
255/2010', (OJ L 281, 13.10.2012). The proposaltfisr regulation was prepared jointly by EASA
and EUROCONTROL.

4% |bid. Article 5.

7 Interview No 1', (2013)%upranote 37 in Ch.2.

148 |CAO USOAP report on EASA (2008upranote 92.

149 Interview No 4', (2014)%upranote 41 in Ch.2.
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The shortcomings concerning the identification of differences wikOC
SARPs need to be addressed as a matter of priority. From a degfabpview, it
is not easy for EU Member States today to discharge their obligatinder Arti-
cle 38 of the Chicago Convention without full knowledgehef tifferences. Sec-
ondly this hampers the ability of ICAO to rely on the Eldteyn for the purpose
of monitoring EU Member States under the USOAP, as envisaget thred re-
cently signed EU-ICAO Memorandum of Cooperati@riThis last point will be
further addressed under Section 4.4.3.3.

At the same time, the fact that in addition to 28 EU MembateStthere is
also a number of non-EU European States associated with thefBASA (see
Section 4.5) offers an opportunity for helping ICAO to standarthie application
of Article 38 of the Chicago Convention and make it more focusedaasadvo-
cated in Chapter 2. If over 30 European States came to a commoreiatiop of
what constitutes a difference under Article 38 of the Chicago Caowemtd filed
with ICAO such differences in a uniform and consistent mannerwbigd not
only be a resource efficiency and safety benefit for ICAO and Europe blgt co
also pave the way for an internationally agreed manner of interpdatiicte 38
of the Chicago Convention.

442 THE ROLE OF THE EU SYSTEM IN CERTIFICATION OF CIVIL
AVIATION ACTIVITIES

The main benefit of the EU system from the perspective of certificatiohcivil
aviation activities is the principle afutomatic recognitiorof certificates which is
enshrined under Article 11 of the EASA Basic Regulation. prosision requires
EU Member States to:

[R]ecognise, without further technical requiremeatsevaluation, certificates issued in
accordance with that regulation and related imphging rulest>

The precondition for automatic recognition of certificates is thstexce
of the common regulatory framework presented under Section 4.4.1 &haole.
case of the EU, it is not appropriate to speak alsmiprocal recognitionof cer-
tificates, as the defining criteria triggering EU-wide acceptance of diaag is
its issuance in compliance with the applicable regulations. Maldnggnition
conditional on reciprocal benefits offered by other EU Member Stadetdwot
be allowed under the EASA Basic Regulation.

Automatic recognition is an advantage when compared with theopeevi
system of mutual recognition ‘recommendations’ under the JAActwieferred

150 *Memorandum of Cooperation between the Europeaoriind the International Civil Aviation
Organization providing a framework for enhancedpsyation’, 4 May 2011, (OJ L 232, 9
September 2011).

511n the EU civil aviation safety system certificatiis understood as: ‘any form of recognition
that a product, part or appliance, organisatiopesson complies with the applicable requirements
..., as well as the issuance of the relevant ceatifi@ttesting such compliance.’ See: Regulation
(EU) No 216/2008supranote 81 in Ch.2, Article 3(e).

152 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 11(1).
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to different levels of JAR amendments, and in practice lead, as theplexam
aircrew licensing shows, to a patchwork of recognition arrangerténts.

The second feature of the EU system is that certain certification dasks
performed centrally by EASA on behalf of EU Member States. Thiswgever an
exception, as under the ‘[EU] institutional system, impleatgon of ... law is
primarily the responsibility of the Member States’, in line witle subsidiarity
principle!** Conceptually, this principle of implementation of EU lawttat na-
tional level can be summarisedlasally approved, globally accepted

Therefore, certification tasks were given to EASA only when thas w
deemed to be more cost efficient and practical, or if justified bg fozauniformi-
ty of actionvis-a-visthird countries. In 2014 EASA was competent to issue certif-
icates in the areas of: approval of design of aeronautical prodadts and appli-
ances;> third country organisations and operatdfsand organisations providing
pan-European air navigation servicésEU Member States may also delegate to
EASA certain certification tasks on a voluntary basis — thigrisxample the case
for production, and where France, United Kingdom, Spain and Gerdeegat-
ed to EASA certification and oversight of the Airbus consortitim.

The EASA certification process representsre-stop-shogor the aero-
nautical industry. From a technical point of view, similar ® pnevious JAA pro-
cess, EASA conducts one technical investigation on behalf dfeaEty Member
States. However, and this is an important difference witlpia@ous system, the
EASA certificate is valid in all EU Member Stat&3There is no need for issu-
ance of the certificate in each of the States as was the case under the- JAA r
gime!® In addition EU Member States cannot modify the certificate or adid ad
tional conditions — something which had been possibteutine JAA'!

Review of the available reports assessing the functioning of Edd®4
not offer a clear picture as to the cost efficiency impacts that the trafferti-
fication tasks had on national authorities. The initial evaloatfothe functioning
of EASA conducted in 2007 was inconclusive on this pointstatbd that:

153 See for example the last version of JAA mutuabgeition recommendations for aircrew li-
censing atsupranote 54 in Ch.3.

1% Regulation (EU) No 216/2008upranote 81 in Ch.2, Preamble clause 13.

%% pid. Article 20.

%0 1bid. Articles 20.2(b)(iii), 21.1(b), 21.2(iii),2a(b), 22b(b) and 23.

157 Ibid. Article 22(a).

%8 The legal basis for such approval is: Regulatiid)(No 216/2008supranote 81 in Ch.2,
Article 20.2(b)(ii). See also: EASA, 'Agency issudiest European Single Production Organisation
Approval to Airbus', Press release of 21.07.2008,

%9 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 11.

180 sylocki and Cartier, 'Continuing Airworthinesstire framework of the transition from JAA to
EASA', supranote 53 in Ch.1, at p. 321. See also: Gunter Veyéa, Vice-President of the
European Commission responsible for Enterpriselaghaistry, ‘'The role of the Aviation Safety
Agency from an industry point of view', SPEECH/®B5(Speech at the occasion of the
inauguration of EASA in Cologne, 2004).

18Ramboll-Euréval-Matrix on behalf of the Europeamt@uission, 'Evaluation of the EU
decentralised agencies: Final Report - VolumeAdiency level findings', (2009), p. 56.

143



With detailed information on cost structures untier former system being unavailable,
no significant cost reductions in certification pedures compared to the former system
could be identified:*

On the other hand the evaluation performed in 2010 for the Euréja@an
liament, somewhat surprisingly came to a conclusion that:

The expected effect of shifting both the respoligiténd the execution of some tasks is
usually a budget reduction. However, the perceptiased results of our survey show
that, all in all, the impact of the task transfenational level has been toward an increase
in budget pressure with very few exceptidfis.

The available reports are more consistent about the impact of centmlisat
on the industry. The EU-wide legal value of a single EASA ceatifi is identified
as a major benefif* There seems to also be a consensus that the EASA certifica-
tion processes are better suited for the larger indufriemd that the smaller
industry faced challenges stemming from the complexity of the remdaand
operational distance of the Agerié§,which outsources around 20% of the tech-
nical work to local NAAs when it comes to approval of aircraft de&i

4.4.2.1 IMPLICATIONS FROM THE PERSPECTIVE OF THE CHICAGO
CONVENTION

The principle of automatic recognition and centralisation of cerakstat EASA
level has a number of implications from the perspective of the Chicaguen-
tion. The first one is the establishment of the internatiagancy relationship
between EASA and EU Member States along with the associatedqoemses
under the USOAP, as was presented in Section 4.3.3.

The second consequence is the separation of the functions andftidmeks o
‘State of Design’ which are related to aircraft airworthiness and igetith of
aviation accidents, which will be presented in more detail in €h&pas an ex-
ample of unintended consequences that establishment of a RASGiweagrhthe
responsibilities of States under the Chicago Convention.

In addition, the following consequences were identified with respeiat-
ticle 32 of the Chicago Convention which deals with recognitfocertificates for
the purpose of international air navigation:

(1) With regard to Article 32(a) of the Chicago Convention, which states
that:

62 Horvath & Partners Management Consultants on beh#he EASA management board,
‘Evaluation on the Implementation of EU Regulati®®2/2002: Final Report ', EASA evaluation
prepared on the basis of Article 51 of Regulatis@) 1592/2002, (2007), p. 12.

183 The impact on the EU and national budgets of E¢€haigssupranote 125, at p. 75.

164 Evaluation of the EU decentralised agencies (2G@@ranote 161, at p. 56; EASA evaluation
(2007),supranote 162, at p. 100.

%5 |bid.

166 EASA evaluation (20075upranote 162, at p.100.

167 Certification tasks internalisation rate on theib@f: EASA, 'Business Plan 2014-2018', EASA
Management Board Decision Nr 12-2013, (2013).

144



The pilot of every aircraft and the other membdrthe operating crew of every air-
craft engaged in international navigation shallpbevided with certificates of com-
petency and licenses issued or rendered validdptate in which the aircraft is reg-
istered.

- The EASA Basic Regulation should be considered as a meghanis
for automatic validation or ‘rendering valid’ of aircrew licences be-
tween EU Member States. This is because under Article 11 of the
EASA Basic Regulation, an EU ‘State of Registry’ must automayicall
accept an aircrew licence which was issued by any other EU Member
State ‘in accordance with that regulation and related implementing

rules’. Given that it is not possible to file differences whk provi-
sions of the Chicago Convention, this is the only posstaplanation
of consistency between Article 11 of EASA Basic Regulation atiel A
cle 32 (a) of the Chicago Convention.

(2) With regard to Article 32 (2) of the Chicago Convention, whicb-
vides that:

Each contracting State reserves the right to refosecognize, for the purpose of
flight above its own territory, certificates of cpetency and licenses granted to any
of its nationals by another contracting State.

- The EU Member States have waived the possibility of such redfisal
recognition. Exercise of the right provided in Article 32 (b) bg &t

Member State in respect of another EU Member State would not only

be in contradiction of Article 11 of the EASA Basic Regulatioh diu
so of the principle of non-discrimination established by EU Tee#

Finally, the EASA Basic Regulation also has consequences frerper-
spective of Article 83bis of the Chicago Convention, which prewitbr the pos-
sibility of a transfer of certain ‘State of Registry’ responsibilitieghe ‘State of

the Operator:®® For such transfer to take place an agreement is needed between

the States concerned and to make the transfer binding for third esurttrey
have to be notified about the existence of such agreement eitherydect!
through ICAO'"®

8 TEEU, Article 18.

189'Chicago Convention', Article 83 bis (a), whichtss that: 'Notwithstanding the provisions of
Articles 12, 30, 31 and 32(a), when an aircraftsteged in a contracting State is operated pursu-
ant to an agreement for the lease, charter orciméeige of the aircraft or any similar arrangement
by an operator who has his principal place of lessror, if he has no such place of business, his
permanent residence in another contracting StateState of registry may, by agreement with
such other State, transfer to it all or part ofitsctions and duties as State of registry in respe
that aircraft under Articles 12, 30, 31, and 32{#&)e State of registry shall be relieved of respon-
sibility in respect of the functions and dutiesisterred.’

70 Chicago Convention, Article 83bis (b), which statieat: 'The transfer shall not have effect in
respect of other contracting States before eitheeagreement between States in which it is em-
bodied has been registered with the Council ancerpatlic pursuant to Article 83 or the exist-
ence and scope of the agreement have been dicectiinunicated to the authorities of the other
contracting State or States concerned by a Statle tpathe agreement.’

145



As observed by Manuhutu, in the EU ‘any aircraft — regardless ichwh
EU Member State that aircraft is registered — must comply withatine wviation
safety rules and standards if that aircraft is operated within theterot an EU
Member State™* This study agrees that ‘as between EU Member States there is
no need for EU Member States to conclude among them arrangementgsas en
aged under Article 83bis$’ Such a position is supported by the arguments of
efficiency and uniformity of safety levels which are the objectiveth®fEU sys-
tem. For legal certainty purposes such interpretation could beiretshn the
EASA Basic Regulation, and subsequently notified by EU Memlaies to
ICAO to ensure the international recognition of such a multilateratld 83bis
agreement’®

443 THE BENEFITS OF THE EU SYSTEM FOR OVERSIGHT AND
ENFORCEMENT

The EU aviation safety system has its own oversight and enforcarmeatita-
nisms which complement those available in EU Member St4tés with rule-
making and certification, these mechanisms must be seen in thetadrtex EU
as a whole, and involve multiple actors, which in additiofe&BSA include the
NAAs and EU institutions, notably the European Commissi@ach with its own
role, competences and responsibilities.

The multifaceted nature of the EU system requires close cooperation be-
tween all the actors involved. This cooperation is a necess#tyallegal consid-
erations, which are analysed in subsequent paragraphs, but priincemilst safety
point of view, as none of the actors has a complete picture, or ceesaquob-
lems on its own. For example, while a safety issue can béfidd at a national
level, it may require resolution through EU legislation. Santyl a problem identi-
fied by EASA may have to be addressed by an NAA.

4.4.3.1 EASA STANDARDISATION AND MONITORING ACTIVITIES

Key features of the EU system are the EASA standardisation ingpeatid other
monitoring activities, which constitute a regional mechanism ataaddby EU
law to control the application by EU Member States of the EB3sic Regula-
tion and its implementing rules, as well as to verify théoum implementation of
these rules across the I'—f%

171 Frank Manuhutu, ‘Article 83bis (Revisited): Tragrstf Safety Oversight Responsibilities Seen

from a European’s Regulator Perspective’, in: Fkomvlands to High Skies: A multilevel

\llgrisdictional Approach towards Air Laed. by Pablo Mendes de Leon (2013), pp. 89-95.
Ibid.

173 |pid.

74 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 68, which mandates the EU

Member States to lay down penalties for infringetradrihis regulation and its implementing

rules.

175 EU, 'Regulation (EU) No 628/2013 of 28 June 20t 3working methods of the European

Aviation Safety Agency for conducting standardisatinspections and for monitoring the

application of the rules of Regulation (EC) No 2188 of the European Parliament and of the

Council and repealing Commission Regulation (EC)7186/2006', (OJ L 179, 29.06.2013),

Articles 1.1(a) and 3.1.
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In a regional system, an additional level of monitoring indepenidermt
national continuing oversight functions is useful to ensurectimsistent imple-
mentation of the common regulatory framework. This is especiallyriaqutoif a
regional system is based on the principle of recognition of ceréfiocahich re-
quires trust between the Member States. A reliable, independefitatem
mechanism is a guarantor of this confidence.

EASA standardisation inspections and monitoring activitresnaandato-
ry.}’® This is an advantage over the previous JAA system of standardigiits
which a national authority could rejef. The mandatory nature of the EASA
activities is justified because, while JAA was issuing onlytualrecognition
‘recommendations’, in the EU the recognition is automatically gdabyelaw as
Section 4.4.2 demonstrated.

In addition, while the JAA standardisation visits were organizgdhe
aviation authorities themselves and could thus be considered andpeer re-
views’, the EASA process is independent from the NARs.

4.4.3.2 ENFORCEMENT COMPETENCES OF THE EUROPEAN
COMMISSION

The EASA standardisation inspections and other monitoring @esivére ancil-
lary to the enforcement competences of the European CommissionpUitpmse
is to assist the Commission, as theardian of the Treatiesn monitoring the ap-
plication of the EASA Basic Regulation and its implementingst/® They are
also 'withoutlgrejudice to the enforcement powers conferred by the/ Tnedhe
Commission?*°

Therefore when EASA identifies a serious non-compliance, it musttrepo
back to the European Commission, possibly with a recommendatisuspend
recognition of certificates under Article 11 of EASA Basic Regulafibin this
respect the position of EASA is similar to the previous JAActvitould only
withdraw the mutual recognition recommendations, as was explaingdction
3.4.2 of Chapter 3.

The European Commission is not obliged to act upon a recodatiem of
EASA® The Commission may also initiate an infringement action djrect
against a Member State without a prior EASA recommendation usiegforce-
ment competences under the EU Tré&tyhis discretion of the European Com-

176 Regulation (EU) No 216/2008upranote 81 in Ch.2, Articles 24 and 54.
17 Francesco Banal, former EASA Quallity and Standatitin Director, 'EASA Standardisation’,
ilgsAircraft Engineers International Conferen(®elgrade 2006).

Ibid.
17 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 54(1).
180 |bid. The enforcement powers are vested into tm®jiean Commission through Article 258 of
the TFEU.
1811n case of non-compliance or ineffective complartbe European Commission shall require
the issuer of a certificate to take appropriateestive action and safeguard measures, such as
limitation or suspension of the certificate. Moregwhe EU-wide recognition of the certificate
ceases to apply from the date of the notificatibthe Commission's decision to the Member
States. See: Regulation (EU) No 216/208franote 81 in Ch.2, Article 11(2).
182 5ee: Regulation (EU) No 216/20G8ipranote 81 in Ch.2, Article 11, which States that the
Commissiormayinitiate such procedure.
183 |nfringement procedures are actions taken by tivefiean Commission under Article 258 of
the TFEU against a Member State which is in breddEU law, and involve judicial control by
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mission stems from Article 11 of the EASA Basic Regulation, detedisation
regulation'* and is confirmed by the jurisprudence of the C3EU.

The fact that enforcement is dependent on the discretion of the European
Commission could be subject to criticism. The very purposestdblishing an
independent safety agency was to insulate technical decisions framoapalon-
siderations and associated discretion. This is however an inevitabsequence
of the initial decision to establish EASA as an EU agenclawagching infringe-
ment actions is a discretionary competence the delegation of wWhiEBASA
would be incompatible with thidleroni doctrine presented in Section 4.2%.

By mid-2014, with the exception of safeguard measures adoptedeby th
European Commission at the time of Bulgaria’s accession to thim 2007’
there had been no cases of non-compliance with the EU safety requseme
which necessitated an enforcement action by the European Commissien
Article 11 of the EASA Basic Regulatidff Whether this is an indication of a
system which functions well, or rather a symptom of theesystgenuine inabil-
ity to deal decisively with serious deficiencies could of couesa Ipoint for dis-
cussion.

On the one hand, the review of EASA annual reports indicatgsbt
tween 20% - 34 % of the overall number of standardisation fisdiag be classi-
fied as ‘significant deficiencies that may raise safety concerns dutptcorrect-
ed.™® It also seems that the main cause of such findings is ‘ingrffiavailabil-
ity of adequate inspecting staff, in terms of qualification anaémnber’*® which
is an important observation given that one of the main advanthgegianal sys-
tems is supposed to be enhancement of safety oversight cagmbfliEtates.

On the other hand, looking at the actual safety record, it is cleaththat
EU system delivers a consistently low accident rate, althoughstatilised fol-
lowing the significant reductions achieved in the first half & ginevious dec-
ade’ Between 2003 and 2013 the average rate of scheduled passengegand car
fatal accidents per 10 million flights, oscillated around twotle aircraft opera-

the CJEU. Originally, they were intended to beghmary mechanism for enforcement of EU law.
However since the development by the CJEU of tletrishes of direct effect and State liability
which allow for enforcement of EU law by nationalets, infringement procedures are only one
element of the EU enforcement system. See in pigatic Joint Cases C-6 and C-9/90, Francovich
and Bonifaci v. Republic of Italy’, in: [1991] EAR5375, (CJEU,1991).

184 Regulation (EU) No 628/2018upranote 175.

185 This discretion of the Commission has been comfitrin the CJEU ruling: '‘Case C-247/87,
Star Fruit Company v. Commission', in: [1989] EGROIL, (CJEU,1989), (p. 301). See also: 'Case
T-571/93, Lefebvre and Others v. Commission ', [if895] ECR 11-02379, (CJEU,1995), (p.
2403).

18 Regulation (EU) No 216/2008upranote 81 in Ch.2, Preamble clause 18 and Article 25

187 EU, 'Commission Regulation (EC) No 1962/2006 of @dcember 2006 in application of
Article 37 of the Act of Accession of Bulgaria teetEuropean Union', (OJ L 408, 30.12.2006).

188 Official of the European Commission, 'Interview Bip(2014).

189 EASA, 'Annual General Reports for the years 200022 <http://easa.europa.eu/newsroom-
and-events/general-publications> [accessed 282Dil¢].

190 EASA, 'Annual General Report, (2012), <http:/&easropa.eu/system/files/dfu/EASA-
Annual_General_Report_2012.pdf> [accessed 20 Degefili 3], at p.31.

191 EASA Annual Safety Review (2013upranote 2, at p. 27.
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tors under responsibility of the States participating invibek of EASA? This
is one of the best safety records in the woHd.

4.4.3.3 INTERACTION BETWEEN EASA STANDARDISATION AND
MONITORING ACTIVITIES AND ICAO USOAP-CMA

While EASA monitoring activities are justified by the regionature of the EU
system, they are also an additional layer of oversight which reqesearces. In
2012 the EASA standardisation department had in total 48 merobg@erson-
nel**and a budget of 635.000 EUR® EASA also involves inspectors from EU
Member States. In 2012, EU Member States provided 134 inspedimts con-
stituted 50% of all EASA standardisation inspection team memifefhe in-
spections also require preparation on the part of EU Member Statesratin-
ous monitoring and follow up of results by EASA and the peam Commission.

In addition EASA conducts inspections in hon-EU EuropdarteS on the
basis of international agreements or working arrangements concluded by
EASA resgectively. In 2012 EASA was involved in standardisaitiivities in 46
countries:”’

Such an effort to a certain extent duplicates the ICAO USOAP-CMA mon
itoring activities, which apply equally to States which angiextt to EASA stand-
ardisation activities. The EU could eliminate this overlap andseaifficiencies
for ICAO and EU Member States by relying on the 2011 EU-ICAO btamdum
of Cooperation (hereinafter the ‘EU-ICAO MoC’) which provides for thesyml-
ity of coordinating the EASA standardisation inspections apd€CAO USOAP-
CMA.*® Paragraph 7 of the safety Annex to the EU-ICAO MoC States that:

In order to verify compliance by EU Member StatethiCAO safety-related Standards
and adherence to ICAO Recommended Practices ..Rdhees shall establish a frame-
work for conducting, as appropriate ...: ICAO ovehsigf the EU Standardisation In-
spections conducted by EASA of the national comyetathorities of EU Member States
regarding safety-related SARPs that are addresx}e;Et!inegisIationl.99

Establishing such a link would allow ICAO to recognise thsults pro-
duced by the EU system, at least in those areas where the gaShardisation
inspections and monitoring activities and those of USOAP-CMAleesned to be
equivalent. This could ultimately reduce the duplicationngpection and moni-

192 |pid. at p.15.

193 |pid.

194 EASA, 'Staff Policy Plan for the years 2014-2046nex I', EASA Management Board
Decision 2/2013, (2013).

195 EASA, 'Amended Budget', EASA Management Board 8eni02/2012, (2012).

19% EASA Annual General Report (2018))pranote 190, at p.31.

197 |bid. at p.30

19%8EY-ICAO MoC (2011)'supranote 150.

199'Decision of the EU-ICAO Joint Committee of 21 &spber 2011 on the adoption of an Annex
on aviation safety to the Memorandum of Cooperabetween the European Union and the
International Civil Aviation Organization providiregframework for enhanced cooperation’, (OJ L
172, 25.6.2013).
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toring activities of EU Member States by ICAO, as is alreadyctise in the area
of aviation security®

In 2014 ICAO and EASA signed a ‘Working Arrangement on Caolatirs
Monitoring Activities’, to implement the provisions of the HOAO MoC and its
safety annex related to the coordination of the ICAO USOAP anst&itdlardisa-
tion inspections. It is expected that such coordination weilipbt into effective
operation in the near futuf&

One of the primary obstacles to realising efficiencies betweenOICA
USOAP and EASA standardisation remains the inadequate krgevigd EASA
of the differences between EU regulations and ICAO Annexes as wasstesio
ed in Section 4.4.1.2. In addition, due to the split of resihiities between
EASA and the European Commission, ICAO would also probadsyg mo monitor
the latter, notably in view of the European Commission'sslative and enforce-
ment competences which are related to CEs seven and eight under thed@A
ty oversight model which was presented in Chapter 2.

4.4.3.4 INDEPENDENT EASA ENFORCEMENT ACTIONS

The only independent enforcement actions that EASA candaKege latais the
possibility to suspend, revoke or amend a certificate that Egt&Ated to an or-
ganisation, operator or aeronautical prodffcSuch decisions can be subject to
an appeal process, and include a judicial control by the E¥HRevoking or
suspending a certificate is however an ultimate measure. Therefore iEdmo
anced, flexible and graduated response to a breach of the rules, is edaffant
the EU legislation provides the possibility of imposingaficial penalties or peri-
odic penalty payments on holders of certificates issued by EASéghwizve in-
tentionally or negligently breached the provisions of EUZ&w.

Such penalties or payments are imposed not by EASA biebzuropean
Commission upon the Agency’s recommendaff8iThis is another consequence
of EASA being an EU agency, because launching infringement actiandiscre-
tionary competence, the delegation of which to EASA would coiotréte Mer-
oni doctrine. The fact that EASA cannot impose financial penaltiekéy differ-
ence with a traditional set-up, where national authorities may haveetences to
fine operators or individuals for breaches of aviation legisl&fion.

200 ‘Memorandum of Cooperation between the Internati@ivil Aviation Organisation and the
European Community regarding security audits/inpes and related matters', 17 September
2008, (OJ L 36, 5.2.2009).

201 nterview No 4', (2014)%upranote 41 in Ch.2.

202 5ee for example: Regulation (EU) No 216/20égranote 81 in Ch.2, Article 20.1(i).

293 |pid. Articles 40-51.

204 |bid. Preamble clause 18.

205 Y, *Commission Regulation (EU) No 646/2012 ofliil/ 2012 laying down detailed rules
on fines and periodic penalty payments pursuaReigulation (EC) No 216/2008 of the European
Parliament and of the Council’, (OJ L 187, 17.7201

2% |hid. Article 10.

207 For example in the US, the FAA has a competenampose civil penalty payments for viola-
tions of aviation regulations under: Title 14 CHRyt 13 ‘Investigative and Enforcement Proce-
dures’ ('Code of Federal Regulations', <http://wgpe.gov/fdsys/pkg/CFR-2014-title14-
vol1/pdf/CFR-2014-title14-voll.pdf> [accessed 29rtta2014].
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By mid-2014, the European Commission had not used its et@mges to
impose financial penalties or periodic penalty payments on EASAficatei
holders®® It was therefore not possible to assess the effectiveness aigtris
ment.

4.5 ASSOCIATION OF NON-EU EUROPEAN COUNTRIES WITH
EASA

In addition to EU Member States, non-EU European countries aapaitcipate
in the work of EASA and be associated with the EU aviation safettem. The
legal basis for this association is Article 66 of the EASAiBRegulation, which
provides that:

The Agency shall be open to the participation ofdpean third countries which are con-
tracting parties to the Chicago Convention and tviiave entered into agreements with
the European Community whereby they adopted anty apgmmunity law in the field
covered by this Regulation and its implementingsfl°®

This Pan-European dimension of the EU aviation safety sy&eirivien
by two developments. The first one was the closure of theidA2009, which
necessitated offering ex-JAA non-EU countries ‘an alternative foruaxpoess
interests regarding aviation safety mattét$The second one is the European
Neighbourhood Policy (ENPY and its aviation component - the Common Avia-
tion Area - which is based on uniform conditions of ddiginess, including as
regards aviation safety?

The main precondition for associating a non-EU European counthy wi
the EU aviation safety system and EASA is the conclusion ahtannational
agreement meeting conditions of Article 66 of EASA Basic RegulaBy mid-
2014 the EU had signed five such agreem@&ntlthough none of them is limited
solely to aviation safety*

298 nterview No 9', (2014)%upranote 188.

209 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 66.

210 At the time of the dissolution of the JAA, therere fifteen non-EU European States whose
aviation authorities were members or candidate neesntf the JAA. For more information about
the transition from the JAA to EASA, see: JAA, '"UIWorking Group: Final Report (2008)'
<www.jaa.nl/fuja/fuja_report.html> [accessed 28 bMap014].

211 The ENP was established in 2004 and is the EUisypfor promoting political association and
economic integration with the sixteen neighbouingntries of the EU. For more information on
the ENP see: EC, 'A new response to a changingheighood: Joint Communication by the
High Representative of The Union For Foreign ABand Security Policy and the European
Commission', COM (2011) 303, (Brussels, 2011).

12 Common Aviation Area aims at establishing a siryliation market comprising, in addition to
the EU Member States, also the ENP countries.based on aviation agreements encompassing
gradual market opening and regulatory convergemwards EU aviation legislation and regula-
tions. For more information about the Common AgiatArea see: EC, 'The EU's External
Aviation Policy: Addressing Future Challenges, Camination from the Commission to the
European Parliament, the Council, the European @uonand Social Committee and the
Committee of the Regions', COM(2012) 556, (Brussz042).

213|n addition to ‘Article 66’ agreements the EU fsigned, in the framework of the ENP, agree-
ments with non-European countries which also extendarious degrees, the EU aviation safety
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- Agreement on the European Economic AT€a;

- Agreement between the European Community and the Swiss Confedera-
tion on Air Transport:®

- Multilateral Agreement between the European Community and its Member
States, the Republic of Albania, Bosnia and Herzegovina, thebRepi
Bulgaria, the Republic of Croatia, the former Yugoslav Republic of Mace
donia, the Republic of Iceland, the Republic of Montenegro, thgdém
of Norway, Romania, the Republic of Serbia and the United Natides In
im Administration Mission in Kosovo on the Establishmeha European
Common Aviation Area (ECAA¥Y

- Common Aviation Area Agreement between the European Uniontand i
Member States and Georgi]ﬁ;

- Common Aviation Area Agreement between the European Unioritend
Member States and the Republic of Moldé¥a.

Under the above agreements the partner countries commit to implemen
the EU aviation safety legislation, and in exchange havepdhsibility of acquir-
ing status equivalent to an EU Member State, including as regarognition of
certificates, participation in EASA rulemaking process and other teadhinitia-
tives, as well as delegation of safety functions to EASA. The fivaitation of

legislation but which do not create regulatory @mmsences under the EASA ‘Basic Regulation’
such as recognition of certificates or delegatibState safety functions to EASA. These are for
example the agreements signed with Morocco, Joaddrisrael.

2l4Article 66’ agreements can be: (i) aviation sfiecagreements, (i) more general and free-
standing association agreements providing for ttogtion and implementation by third countries
of EU legislation, including in the area of aviatisafety, or (iii) agreements specifically aimed at
adopting and implementing existing EU legislationaviation safety, concluded specifically to
enable third countries to participate in the wofEEASA. See: EC, 'Participation of European
third countries in the work of the European Aviat®afety Agency, Commission Staff Working
Paper', SEC(2002) 1090, (Brussels, 2002).

215:Agreement on the European Economic Area’, 2 M®R10J L 1, 3.1.1994). Provides for
integration of the EEA countries (Norway, Icelamdld.iechtenstein), into the EU internal market,
including the air transport market.

218 Agreement between the European Community anwiss Confederation on Air Transport',
21 June 1999, (OJ L 114, 30.4.2002). It is an mnatpecific agreement providing for integration
of the Swiss Confederation into the EU internalti@nsport market.

27 'Multilateral Agreement between the European Comityiand its Member States, the Republic
of Albania, Bosnia and Herzegovina, the RepubliBolgaria, the Republic of Croatia, the former
Yugoslav Republic of Macedonia, the Republic ofdoe, the Republic of Montenegro, the
Kingdom of Norway, Romania, the Republic of Serdnia the United Nations Interim
Administration Mission in Kosovo on the establistmhef a European Common Aviation Area’, 9
June 2006, (OJ L 285, 16.10.2006). Signed witheStaaindidates for EU membership and provid-
ing for their gradual integration into the singld Bviation market. The agreement also covers
Norway and Iceland. Since the signature of theeaxgemt a number of its contracting parties (Bul-
garia, Romania, and Croatia) have become EU MeBtztes.

218'EU-Georgia Common Aviation Area Agreemestipranote 123 in Ch.3. This agreement pro-
vides for implementation by Georgia of EU aviatlegislation and exchange of traffic rights
between EU Member States and Georgia. The agreetoestnot provide for full integration of
Georgia into the EU’s common aviation market.

219'EyU-Moldova Common Aviation Area Agreemestipranote 124 in Ch.3. This agreement
provides for implementation by the Republic of Mold of EU aviation legislation and exchange
of traffic rights between EU Member States andReeublic of Moldova. The agreement does not
provide for full integration of the Republic of Mizlva into the EU’s common aviation market.
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‘Article 66 agreements’ is lack of the possibility of granttoghon-EU countries
voting rights in the EASA management board and regulatory caessitaking
legally binding decision&®

45.1 IMPLEMENTATION AND SAFETY BENEFITS OF ‘ARTICLE 66
AGREEMENTS'

The evaluation of the implementation of the five ‘Article 66 agreemsigaed
until mid-2014 reveals mixed results. The main problem is itihadt of these
agreements take a long time to actually enter into force. Here a idgactbn

must be made between ‘Article 66 agreements’ negotiatedxas] which neces-
sitate ratification by both the EU and its Members States Eahodnly meaning
thﬁf EU Member States are not parties to the agreement and do nod matfy

it

Only two out of five ‘Article 66 agreements’ actually entered intaddy
mid-2014, and both of them were negotiated as ‘EU only’ aggatanthe Agree-
ment on the European Economic avhich is not aviation specific, and the
EU-Switzerland Air Transport Agreeméft. It took on average two and a half
years for these agreements to enter into foftte.

The other agreements - with the Western Balkan States (ECAA), Republi
of Georgia and Republic of Moldova - were signedrased and in mid-2014
none of them was in force, or provisionally applied, due teelack of sufficient
number of ratifications by EU Member States, or lack of compldtiothe EU
and its Member States of procedures necessary for enabling provisiolieh-app
tion?® In mid-2014, the ECAA agreement was closest to enteringfante, but
only after over seven years following signattffe.

The fact that an ‘Article 66 agreement’ is not in force, has a number of
consequences. Firstly, it prevents a Joint Committee estattlisinder such
agreement to update the list of EU legislation which the Edidner country
must apply’?’ A review of the five ‘Article 66 agreements’, including relevant
Joint Committee decisions, shows that in the case of agreewlgints are not in

220 Any participation by a third party's representatiiy the decision-making process of an EU
body must always respect the principle of EU deaishaking autonomy. See: 'Opinion 1/76',
supranote 21. Similarly: Participation of European ¢hiountries in the work of EASA
(SEC(2002) 1090kupranote 214, at p. 4.

21 The legal justification for ‘an EU only’ agreemeésithat EU’s competences cover the entire
agreement. See: Piet Eeckhout, External RelatibtieedEuropean Union: Legal and
Constitutional Foundations, (2004), p. 191.

222|n force since 1 January 1994.

223 n force since 1 June 2002.

224 Based on the analysis of information availableJouncil of the EU, 'International Agreements
Database' <http://www.consilium.europa.eu/policéigstdements?lang=en> [accessed 28 March
2014].

225 |pid.

22 |hid.

227|n the case of the five ‘Article 66’ agreementstsdecisions were taken on regular basis only
by the Joint Committees established under the Eg#@ment and the EU-Switzerland Air
Transport Agreement. The Joint Committee estaldisimeler the ECAA Agreement took only one
such decision since the signature of the agreembigt.analysis was conducted on the basis of
information from: European External Action Servidgeaty Office Database'
<http://ec.europa.eu/world/agreements/default.ndore[accessed 30 March 2014].
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force, the lists of EU aviation safety legislation are largely oettfa? Although
this does not prevent the partner countries from implementingtibst EU avia-
tion legislation on a voluntary basis, the present situatioatesea lack of legal
certainty and contributes to a patchwork of regulatory requirements.

The second consequence of an ‘Article 66 agreement’ not being in force or
provisionally applied is that even if a partner country implementsakiation
safety legislation, its certificates continue to be treated as coming drt¢hird
country. This is because activation of the recognition of ceréficatquires a
formal decision by the Joint Committee to be taken under the agnéeim 2014
only Norway, Switzerland, Iceland and Liechtenstein had a statugadentito an
EU Member State, and benefited from recognition of certificates.

It is also legally not possible to establish a relationshitrnational
agency between the EASA and the partner countries on the basisAoficla 66
agreement’ which is not in force or at least provisionally applAs was demon-
strated in Section 4.3.4, a country cannot delegate to EASAxdEise of its
safety functions on the basis of a working arrangement which kimding under
international law. In 2014 only the countries party to the EE&emgent and EU-
Switzerland Air Transport agreement have effectively delegated to EASAX-
ercise of safety tasks as envisaged under the EASA Basic Regtfation.

Last but not least, not all States parties to 'Article 66 agretsnare able
to apply directly EU aviation safety legislation in their interleagal orders. In
2014 this has been the case only for Liechtenstein and Swittewhich do not
need implementing regulations to apply the EU aviation safetylatast> Al
other States which are parties to 'Article 66 agreements' do nsideprsuch
agreements as self-executing and need to enact national legistage teffect
to EU aviation safety regulatioR¥

228 |nternational Agreements Databasepranote 224. In addition the author reviewed a regist
of decisions of joint committees set up pursuarrtenternational agreement and comprising
representatives of the signatories for the purpdseiministering the agreement, at: EU, 'EUR-
Lex, International Agreements' <http://eur-lex.qaae@u/collection/eu-law/inter-agree.html>
[accessed 30 March 2014].

229'Decision No 1/2013 of the Joint European Uniorit8svland Air Transport Committee set up
under the Agreement between the European Commanitythe Swiss Confederation on Air
Transport of 2 December 2013 replacing the AnndgkhécAgreement between the European
Community and the Swiss Confederation on Air Trangp2 December 2013, (OJ L 12,
17.1.2014); 'Decision of the EEA Joint Committee IN®/2004 of 9 December 2004 amending
Annex XIlI (Transport) to the EEA Agreement’, 9 Retber 2004, (OJ L 133, 26.5.2005).

230 |bid. Such delegation is possible when a partnantry completes transitional periods under
the relevant agreement. Successful transitionnfircoed by a decision of the Joint Committee
established under the agreement, and which alablittes the precise conditions for participation
of the country in question in the work of EASA.

231 Official of the Swiss Civil Aviation Authority (FOA), 'Interview No 3', (2014). For infor-
mation about the transposition of EU law by the ERtates see: EFTA Surveillance Authority,
'Internal Market Scoreboard No 33', (2014),
<http://www.eftasurv.int/media/scoreboard/Scoredolio_33_pdf.PDF> [accessed 30 March
2014], p. 22.

232|n the case of the former Yugoslav Republic of Btmnia (fYROM) and Kosovo such transpo-
sition can also take place by reference to a Speqiuigce of EU law.
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4.6 EASAAS A SINGLE AVIATION AUTHORITY FOR EUROPE:
POLITICAL FICTION OR LONG TERM VISION?

Although sometimes compared with the FAA, EASA is toddy far from be-
coming a similar authority. Of course, the main difference betwedd$hend EU
is that while the former is a federal State, the latter is coetpus 28 independent
countries, each with its own airspace, interests, language anolecUBASA,
which recently celebrated its tenth anniver$atys also a young organisation if
compared with the FAA, which in 2014 had itd"86rthday?**

Although some discussions have taken place in 2014 ab®yotsibility
of establishing a single European aviation (safety) agendgpe# not seem that
such a scenario would materialise s68m further discussion on this subject is
however worthwhile especially in view of the mounting pressareational and
EU budgets, coupled with continuing demand for aviation prangtion from the
public, and increasing market competition from other regionh@fworld that
Europe has to facg®

In this respect a comparison with the US is not entirely inapprtepri
While in the US all aspects of aviation safety, interoperabilitylogyepent of
large infrastructure programmes like NextG&hand even provision of ANS are
under the responsibility of one body, the FAA, on the Eunoséde these issues
are dealt with by multiple organisations which include the EemopgCommission,
EASA, NAAs, EUROCONTROL, ECAC, and various joint teclogy initiatives
such as SESAR® or Clean Sky*

A good illustration of the inefficiencies which this fragmermatcreates is
ATM, where the US system is capable of handling 70% more airceaféments
than in Europe at a total cost that is 23% lofi&rSimilarly, any significant avia-
tion initiative in Europe requires elaborate coordination to ensatetta different
organisations contribute to it in a coherent way, and have a coranderstand-
ing of the objectives. This can be illustrated with the exaropBESAR deploy-
ment, which requires involvement of multiple authorities andidsat both the

233 EASA 10th Anniversary Chronicleupranote 4.

234 Theresa L. Kraus, The Federal Aviation AdministratA historical perspective, 1903-2008,
(2008), p. 9.

%5 This discussion has been undertaken in the frameafdhe EASA Management Board based
on the report presented by the Finish Director Garaf Civil Aviation, Mr Pekka Hentu.

B EASA 2013 Article 62 evaluatiosupranote 29 in Ch.3, at pp. 10-12.

237 NextGen is a US project for the deployment of atN&eneration Air Transportation System in
the national airspace. See: SESAR, 'Discover SESARp://www.sesarju.eu/discover-sesar>
[accessed 30 March 2014].

38 SESAR or Single European Sky ATM Research is tHis Equivalent of the US NextGen
project. See: FAA, 'NextGen' <http://www.faa.gaxtgen/> [accessed 30 March 2014].

239 Clean Sky is an EU aeronautical research programinieh mission is to significantly increase
the environmental performances of airplanes anttaisport. See: Clean Sky, 'About Us'
<http://www.cleansky.eu/content/homepage/aboutfaseessed 30 March 2014].

240EC, 'Single European Sky 2+, Cost and Flight ifficy’
<http://ec.europa.eu/transport/modes/air/singleoean_sky/doc/ses2plus/cost-flight-
efficiency.pdf> [accessed 30 March 2014].
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EU and national levef* while in the US the responsibility for NextGen devel-
opment and deployment rests largely with the I'—ZA%.

This structural problem is well defined and recognised in Europe. Th
2007 High Level Group for the Future European Aviation Reguldtoaynework
has already underlined that the current ‘patchwork of responsibgitidsegula-
tory structures’ is a ‘major bottleneck in improving the performasfabe Euro-
pean aviation systermi*?

Focusing on aviation safety, a recent evaluation of the EAS#Isycon-
cluded that ‘there are too many actors in the System with differenteslapping
responsibilities and roles’, which makes it ‘unsustainable enntiedium to long
term’ and that therefore:

[TThe required processes to create a genuine Earmopeiation Safety System through
the convergence of the various existing actorhé $ystem towards a single entity re-
sponsible for all aviation safety regulation an@might should be embarked ugdh.

The following paragraphs will try to identify the legal andtitutional en-
ablers of such a change, and obstacles to implementation.

4.6.1 MILESTONES TOWARDS A EUROPEAN AVIATION (SAFETY)
AUTHORITY

Although slow, the process of establishing a single avia#daty entity for Eu-
rope has already started. The major milestone in this respect wasirthiéidn
from the JAA to EASA, and the closure of the former in 2009. EASA effec-
tively took over from EUROCONTROL the development of ATM safstgnd-
ard$® and inspects national authorities’ ATM oversight capabilitieqaasof its
standardisation programri®. In 2013 the European Commission proposed re-
naming EASA as the ‘European Aviation Agency’, which is a sylimlyeflection
of these change®é’

The next milestones that would need to be accomplished to rdedise
sion of ‘a single entity responsible for all aviation safety reguiatind over-
sight’, would be a merger of EASA and EUROCONTROL, anduzhmcloser

241 EC, "Communication from the Commission: Governaame incentive mechanisms for the
deployment of SESAR, the Single European Sky'sniglcigical pillar', COM(2011) 923 final,
(Brussels, 2011).

242 United States Government Accountability Officegfiart to Congressional Requesters on
NextGen Air Transportation System’, GAO-13-264,120

243'Report of the High Level Group for the Future @ean Aviation Regulatory Framework: A
framework for driving performance improvement', g2}
<http://ec.europa.eu/transport/modes/air/doc/hl§7207_03_report.pdf> [accessed 2 February
2014], p.7.

24 ASA 2013 Article 62 evaluatiosupranote 29 in Ch.3, at p. 29.

25 EASA, 'Revised 4-year Rulemaking Programme 2014z2@nnex | to EASA Executive
Director’s Decision No 2013/029/R, (2013), <httpaléa.europa.eu/document-library/rulemaking-
programmes/revised-2014-2017-rulemaking-programfaecessed 6 August 2014], p. 5.

246 By mid-2014, all EUROCONTROL Member States with xception of Ukraine and Turkey
have accepted this competence of EASA, based dkingoarrangements signed with the Agency.
See: EASA, 'Working Arrangements' <http://easa jpar@u/document-library/working-
arrangements> [accessed 6 August 2014]

247 COM(2013) 409 finalsupranote 68.
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integration between such a future European Aviation AuthorityA)E&nd the
NAAs.

The main challenge for a potential EASA-EUROCONTROL merger is that
these two organisations belong to different political and legalds. While
EASA is a body governed by EU public law, EUROCONTROIlaisintergov-
ernmental organisation governed by public internationaPt&#he membership
of EUROCONTROL is also broader than Et3,and while ‘Article 66 agree-
ments’ enable participation of non-EU States in the work of EAB&y cannot
grant voting rights, which the partner countries enjoy in EURSITROL ?*°
This absence of voting rights is difficult to accept for impdrtanation countries
such as Turke§?* and underlines even more the need for efficient and prompt
implementation of ‘Article 66’ agreements by the EU.

Concerning the relationship between EASA and the NAAs, the fatt th
EASA operates in an environment comprising multiple natiotetleS is not in
itself an obstacle to transforming it into a single EU aviasiafety authority. As
the example of the ECCAA (see Chapter 3) showed, it is legadlsilde to create
a single aviation authority spanning across multiple Statdeugh of course the
EU is not a small community of Caribbean islands sharing contamguage and
legal heritage - issues which from a practical point of view camaanored.

The setting up of such a single authority would probably regtansfor-
mation of the EASA Basic Regulation into a much more elabonaigpgan Avia-
tion (Safety) Act, which would need to go into much more detaicerning the
relationship between the EAA and EU Member States and posssblyrarmonis-
ing the national administrative proceduféslUnder such a scheme the NAAs
would become local offices, or outstations of EAA.

The main rationale for establishing EAA would be the poolifthe tech-
nical resources available at the EU and national levels, and deplindm in a
way which would best correspond to the actual needs of thensy$his would
necessitate giving to the EAA the authority to close and tp=ai offices-NAAs
and to redistribute the workforce among them as necessary. The geodraphica
scope of responsibility of such local offices-NAAs could span acmastple EU
Member States, if justified by the volume of aviation activitiris structure

248 For an overview of EUROCONTROL's legal status $e&blo Mendes de Leon, 'The
Relationship between Eurocontrol and the EC: Livipgrt Together', IOLR4 (2008), pp. 305—
320.

249 EUROCONTROL's membership consists of 40 Statesepifor Estonia, which is planning to
join EUROCONTROL in January 2015, all EU Membert&seare also EUROCONTROL's Mem-
ber States. See: EUROCONTROL, 'Member Statesp#htvw.eurocontrol.int/articles/member-
States> [accessed 3 March 2014].

250 Non-EU States can at best enjoy observer statiislinommittees and bodies such as the Sin-
gle Sky Committee or the EASA Management Board.details of the status given to non-EU
States please consult the international agreemsegrted between the EU and such countries, as
presented in Section 4.5.

1 aytac Aras, 'European aviation safety regulatoayrfework and Turkey: A critical analysis',
University of Turkish Aeronautical AssociatidRaculty of Business Working Papers (2011), pp.
13, 17.

52| the past the JAA has been harmonising alspibeedures of member authorities through
the issuance of the Joint Implementation Procedutes).

157



would be similar to the FAA, which has a highly decentralisedgire and oper-
ates with a nation-wide network of specialised local offféés.

Irrespective of the political will to actually put such a structurelace,
and practical difficulties, such as language differences, transformafti€ASA
and EUROCONTROL into an EAA would also pose legal challengeis not
clear whether the legal form of an EU agency and the limitaticatsitttorings
could actually hinder the effectiveness of the EAA. For exangien that EU
agencies cannot impose penalties on individuals (see Secti@4}.4he en-
forcement function in such a system could become difficult to nreanag

From the perspective of the Chicago Convention, the setting sipcbfa
system would require delegation by EU Member States of all safedtidns and
tasks to EAA. This could have consequences such as, for examplsetting up
of a multinational aircraft registry managed by EAA on behalf of Eehider
States. As Chapter 6 will demonstrate, there are limitationsspece of such far
reaching delegations stemming from the provisions of the Chicagee@tion.

While the above scenario is an ambitious, long term vision, trerén-
termediate steps which could make the current EU aviation safstgm more
resource-efficient in the short to mid-term. These include for examelexten-
sion of the possibility for EU Member States to delegate t84&/n a voluntary
basis, certification and oversight tasks, or to link, by medrkeoEASA Basic
Regulation, the NAAs and EASA into a single EU aviation gadeersight net-
work within which all the authorities could pool their resourced simare the
oversight work more flexibly.

4.7 GENERAL CONCLUSIONS

In 2014 EASA was still the only example of a RASO whicHyfutlies for its
functioning on a supranational REIO. In this respect, the purdodgsachapter
was to demonstrate how EASA contributes to the improvemenbbélgaviation
safety and to the objective of uniformity in civil aviation regiolatand oversight,
as set out by the Chicago Convention. In addition this ehajtrified what the
limitations of EASA are in respect to the achievement of the abovéianed
objectives.

While initially there has been an attempt to establish EASAdrform of
an international organisation, EASA has been ultimately set dipei form of an
EU agency, which means a body governed by EU public law.

The main benefit of EASA being an EU agency is the fact that itaten
advantage of the EU’s legally binding and directly applicab@gll framework.
This is an advantage compared with the previous legally nomrgiddA frame-
work, which could not mandate any legislation and relied dantary compli-
ance of participating authorities. The second benefit is thaEthéaw grants to
EASA legal personality which is valid in domestic legal ordérallcEU Member
States - this is also an advantage over the previous JAA, whacbised a legal
personality only as a foundation under the Dutch law.

23 This includes: nineteen Manufacturing Inspectiastiitt Offices (MIDOs), over eighty Flight
Standards District Offices (FSDOSs), ten aircraftifieation offices (ACOs), twenty-two Certifi-
cate Management Offices (CMOs), five Aircraft Exatlan Groups (AEGs), and one aeronautical
center and one technical center. See: FAA, 'Gfficehttp://www.faa.gov/about/office_org/>
[accessed 12 March 2014].
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Being an EU agency also brings certain limitations for EASA, thenm
one being that it cannot adopt acts of general application whiallve of legis-
lative nature. This in practice does not constitute a problemhéEU aviation
safety system as a whole, because the EU Treaties allow delegatimreotie-
tailed, implementing rulemakings to the European Commissidnich in turn
relies on the technical advice of EASA. On the other hand EA®Aadapt cer-
tain executive measures such as Airworthiness Directives, whichgaity lbind-
ing and of general applicability. In addition, although formalgn-binding, cer-
tain other measures adopted by EASA such as CS or AMC, prézhalesffects
because they determine how people will act in practice.

Contrary to the current view expressed in most academic studieb whi
limit the international legal personality of EU agencies to thesibility of con-
cluding headquarters agreements, EASA also has a limited inteald#igal per-
sonality. This chapter found that this international legal patggrstems from the
fact that EASA acts as an authorised representative of all EU Mertdies 8n-
der the Chicago Convention, notably as far as the ‘functions sksldathe State
of design, manufacture or registry when related to design approvabreceroed.
The practical benefit of this international agency relationshipisEASA has the
powers to make decisions that are binding for EU Member States inteleia-
tional law.

The relationship of international agency which exists between E&®IA
EU Member States has been recognised by ICAO under the USOAP)] as gl
a number of non-EU States which have concluded international avisdiety
agreements with the EU or working arrangements with EASA.

From the point of view of the Chicago Convention, the estaibkst of
the relationship of an international agency has brought benefiEUdvember
States, which now do not need to be audited under the USQAa®se areas
where EASA acts on their behalf. Instead ICAO is now able toumtrjdst one
audit of EASA and to subsequently link its results with thSAOP reports of
each EU Member State. This provides an example of an interactioedret.
RASO and ICAO which constitutes an important building blotkhe GASON
concept which was proposed in Chapter 2.

As far as rulemaking is concerned, the main benefit of the EU system
the fact that EU regulations are directly applicable and legally rmnidir all EU
Member States. On the other hand the fact that the EU systerseid bn directly
applicable and binding regulations does not mean that all reguldifferences
have been completely eliminated, as there are still some posssbditiexemp-
tions.

In addition, the EU civil aviation safety system does not epess all
aviation activities, which means that EU Member States still needaintain
national rules — and the resources to maintain them - to the exterdsary to
regulate activities falling outside the EU competence.

Finally a review of the EASA rulemaking proposals from the pe2iato-
2013 demonstrates that EASA does not systematically idemt#ydifferences
between the rules that it proposes and the ICAO SARPs. Thistesitially an
obstacle to ICAO relying more closely on the EU oversightesysor the pur-
pose of monitoring EU Member State compliance with their olidigatunder the
Chicago Convention. This discrepancy should be fully eliminatsdt is not in
line with the GASON concept.
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From the certification point of view, the EU created a multilateigihre
for automatic recognition of certificates amongst all the EU Membate$ —
which is a big benefit the EU system has to offer to the awiatidustry. In addi-
tion, certain certification tasks are exercised centrally and in a legalijng
manner by EASA where this has been found to be more efficiemthere the
requirements of unity vis-a-vis third countries so justify. Tisisan advantage
compared to the previous system of mutual recognition recommemnslatiaer
the JAA.

Although this study was not able to identify clear evidence of effis
ciencies that the transfer of certification tasks had on authoritiet) dflember
States, the current system, and especially the single EASA cegtifiddth is
valid across the EU, is an obvious benefit for the industrgaaslty large aircraft
manufacturers. This large scale, automatic recognition of certifitheeggsuance
of which is based on a uniform and legally binding legal franmk\gin line with
the GASON concept.

When it comes to oversight, the key feature of the EU sysitmnthe
EASA standardisation inspections and other monitoring aetsvyitivhich are of
mandatory nature and are used to control, in an independent maeregptica-
tion by EU Member States of the EASA Basic Regulation anamipdementing
rules, as well as to verify the uniform implementation of thesesratross the
EU. This verification mechanism is important in view of the thet the EU sys-
tem is based on the principle of wide scale recognition of certifieatésh re-
quires trust between all the EU Member States.

From the point of view of ICAO, but also the GASON concepppsed in
Chapter 2, the EASA system of standardisation inspections anitonag activi-
ties offers an opportunity to optimise the monitoring of E&nMber States’ obli-
gations under the USOAP and the Chicago Convention. Thisl adtilnately
reduce the duplication of inspection and monitoring activities Wf NlEember
States by ICAOQ, as is already the case in the EU in the area obagaturity.

As far as enforcement is concerned, EASA, with the exception of with-
drawing, suspending or limiting a certificate that it has isshasl,so far not been
granted by the EU legislator own enforcement competences, andlgaeam-
mend to the European Commission suspension of recogwitioartificates in a
given EU Member State, or recommend imposition of a fine or perjpehalty
payment on a certificate holder. The fact that enforcement is depemudhe
discretion of the European Commission could be subjecttioism, but the fact
that the EU system consistently produces a good safety record,iridiegtion
that overall the system works effectively.

The EU civil aviation safety system is Pan-European in scop¢o dpd-
2014 the EU had signed five international agreements with nof@Edpean
countries on the basis of which such countries can participate iwdhe of
EASA and be part of the EU aviation safety system as per Articlé @ &ASA
Basic Regulation. The analysis of these agreements showagHat, as legal as-
pects are concerned, the safety benefits which they offer are the greatest when
they are negotiated &U only, which significantly speeds up their entry into
force.

Although the EU partner countries can implement the EU leislain a
voluntary basis, the main benefits offered by the EU avia@detys system, such
as uniform regulatory framework, automatic acceptance of certificates, and cen-
tralisation of certification tasks at the level of EASA, are possiblg on the ba-
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sis of an ‘Article 66 agreement’ which is in force or at least pravéip applied.
The ‘Article 66 agreements’ are generally not able to provide for dirgtitapil-
ity of the EU aviation safety legislation, and the majority ef BU partner coun-
tries require implementing legislation to make the EU requirementsopéreir
internal legal orders.

The EU should therefore consider making more use of ‘Article 6Geagre
ments’ negotiated aSU only, similar to the one concluded with Switzerland or
the EEA countries. In order to overcome the political reluctancdJoMEmber
States towardgEU onlyagreements, their scope could be limited to aviation safety
matters, leaving commercial aspects and exchange of traffic rightertes com-
prehensive Common Aviation Area type agreements to be negotigtachitel*>*

Finally this chapter considered the feasibility of merging EA®#A EU-
ROCONTROL into a single European Aviation Authority, or EAe main rea-
son for establishing such an entity is the fact that the cuarehttecture of the
EU aviation safety system is not efficient enough and mayberetesustainable
in the long term perspective, as some reports on the functiohiB&SA argue.
This is due to the fact that the system is institutionfaligmented and that there
are too many actors involved. The inefficiencies in this respect bese well
documented in the ATM sector but also affect other domains.

Whilst establishing a single entity in Europe responsibieaftation safe-
ty, or even all technical aspects of aviation regulation and ovérsighild be a
very challenging undertaking, this possibility should betexcluded in the long
term perspective. The main rationale for establishing such an autivoridg be
the pooling of EU technical resources, and deploying them in anlvagh would
best correspond to the actual needs of the system.

The major steps that would need to be considered in this respdbeare
merger of EASA and EUROCONTROL and transformation of EU NAAte i
local offices of the new EAA. In addition, while legally feasiliteg setting up of
the new EAA would need to consider the impacts from the perspettire Ghi-
cago Convention, and practical difficulties such as related to laaglifigrences.
The legal form of an EU agency could also bring limitationsstarh a single au-
thority, in particular as far as enforcement of aviation safety regugats con-
cerned.

Irrespective of the above challenges, intermediate steps could be taken to
make the EU system more resource-efficient. This could be achieved foplexam
by extending the possibility for EU Member States to dakedo EASA, on a
voluntary basis, certification and oversight tasks, or to lne&kNAAs and EASA
into a single EU aviation safety oversight network within which authorities
could pool their resources and share the oversight work more flexibly

24 For an overview of the reasons why EU Member Statefer ‘mixed’ agreements see:
Eeckhoutsupranote 221, at p. 198.
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