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Chapter 3

Definition and Typology of Regional Aviation
Safety Organisations

‘The establishment of regional civil aviation bodies withutetpry and/or
executive tasks and responsibilities should not be seerhasaa to the global
framework for civil aviation, but as an opportunity tonfeirce it and to make it

work better.

Daniel Calleja Crespo
Director for Air Transport at the European
Commission (2004-2011)

3.1 INTRODUCTION

Following a presentation and analysis of the international aviatfety frame-
work as established by the Chicago Convention, as well as oégfional aviation
safety policy of ICAQ, this chapter will introduce the notidradRASO (Section
3.2) and propose a definition of this kind of organisation ({&e&3). It will also

propose a typology of regional aviation safety bodies based offispeaiures of
their legal and organisational set-ups, and illustrate thidagy with examples of
RASOs and pre-RASOs from different parts of the world (SectioraBd43.5).

Finally it will introduce the notion of a Regional Civilviation Authority

(RCAA), and present and analyse the only existing example of sgahisation,

the Eastern Caribbean Civil Aviation Authority (ECCAA, Sect).

3.2 THE RASO CONCEPT IN STATE AND ICAO PRACTICE

At present there is no internationally agreed definition of a RAS@nderstood
in the ICAO context. As was explained in the previous chaptepmactice each
of these organisations falls into one of the two basic categdrasstRSOO and
RAIOs, depending on whether its function is safety regulaiwh oversight, or
investigation of aviation accidents and incidents.

The present approach of ICAO and of the international aviation commu
ty is to treat RSOOs and RAIOs as broad concepts covering differems of
cooperation, even including technical cooperation projects. The oardenomi-
nator which is used by ICAO and States to define an organisatitorm of co-
operation as a RSOO or a RAIO is its general objective of strerigthsafety

! Former Director of the Air Transport Directorafettoe European Commission speaking on the
occasion of the EC-ICAO Symposium on Regional Oiggionssupranote 43 in Ch.1.
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oversight and investigation capabilities of States located isdime geographical
region, rather than being defined by the particular institutionigal setug.

The above understanding is confirmed by ICAO manuals, whichein th
case of RSOOs explain that this term:

[Clovers, in a general sense, a number of legahdoand institutional structures that
range from highly formalized international intergormental organizations...to less insti-
tutionalized projects established under the ICA@pzawative Development of Operation-
al Safety and Continuing Airworthiness Programime.

ICAO further explains in its RSOO manual that:

Assembly resolutions essentially leave it up tchegimup of States that wishes to estab-
lish an RSOO to determine the legal form and imstibal structure that best fits the
needs and characteristics of their specific re§ion.

In the case of a RAIO, the ICAO manual on this subject sirdpbcribes
the different functions that such organisations may undertakeuwtibffering any
specific definition

There are at least two reasons for this current broad approach of ICAO.
Firstly, from a policy point of view, ICAO does not want taclexie from its re-
gional safety framework any initiative, even if institutionallyt mery formalised,
which contributes to the improvement of aviation safety. Mmgtortantly how-
ever, as will be demonstrated in Chapter 5, regional aviatiory daddtes have a
general tendency to evolve over time into more institutionafiseds. Therefore,
an organisation which today is only a loose association ajnataviation safety
authorities could tomorrow be a fully-fledged regional aviation safep@gwith
legal personality and executive competences. ICAO wants tamwfahd support
such evolutions.

The practical result of the current broad approach is that RASas dif
lot in the tasks they undertake, their legal status and oegemial set ups. At the
same time the notion of a RASO, and especially of a RSORxiingy used in-
creasingly in ICAO documentation, including Assembly resohgiand Annexes
to the Chicago Convention. In recent years a tendency can be obseinvedde
in ICAO documents provisions which address specific requests diteciRA-
SOs, or even envisage a possibility of attributing to tiemetions which tradi-
tionally, under the Chicago Convention and its Annexes, haea the exclusive
domain of States. Two examples can be given to illustrateréimd:t

- Under the 2010 Assembly resolution on the USOAP-CMA, RS@@s
considered as States where applicibléis is the first instance of an

2 See: ICAO, Symposium on regional safety oversighanizations (Montreal, Canada, 2011),
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 18 March 2014].
j ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Forward.

Ibid.
®ICAO Doc. 9946supranote 3 in Ch.1, at Chapters 2-3.
® See: Assembly Resolution A37dpranote 71 in Ch.2, which provides that because RSOOs
‘have an important role in the USOAP CMA!, whereapplicable, the word ‘States’ as used in
that Resolution ‘should be read to include RSOOs.’
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ICAO Assembly resolution which explicitly places RSOOsegual foot-
ing with States.

- Under Amendment 13 to ICAO Annex 13 adopted in 2010, Staies
have a possibility to ‘delegate the whole or any part of theumimd) of ...
investigation to ... a regional accident investigation organizdtjomutu-
al arrangement and conseht.’

In situations like the two examples cited above, lack of a deimimakes
it difficult to understand to whom exactly such documents areeadéd. In the
future, more references to RASOs are expected to find their way int0 o8-
umentation. It would thus be desirable to eliminate any aripiga to who is the
addressee of the provisions contained in ICAO documents, espedmie such
documents grant to a RSOO or a RAIO a right to carry out funcsiorfar nor-
mally exercised only by States.

3.3 PROPOSAL FOR THE DEFINITION OF ARASO

In view of the above, it would be advisable for ICAO to developfanition, or at
least basic criteria, to classify RASOs from the perspective of regulaier-
sight or investigative functions they can carry out.

A desire for a definition and classification criteria for RASOs was ak-
pressed in 2011 by the ICAO RSOO symposium, which feltsthett a definition
would allow all stakeholders, including ICAO and technical evafion partners,
to ‘better adapt their activities to the different types of RAS@By mid-2014
such a definition has not been developed.

The purpose of a RASO definition should not only be to catiéycurrent
ICAO and State practice, but also to stimulate the most exffidorms of such
organisations. In this respect, from a legal point of vieevntlost significant crite-
ria that should be highlighted in such a definition wdudda possession by a RA-
SO of a competence to carry out, on behalf of States, safety relatéidrisrand
duties set out by the Chicago Convention, in a legally bindianner. Such com-
petence ‘provides the best dividend in terms of efficiency andftaetive use of
resources’, which strengthens the RASO mandate and makes it more suitable to
be an effective part of the GASON, as was proposed in the preccuipder.
From an international law point of view, and as will be dertrated in Chapters
4 and 6, the granting of such powers means that a relationsaipiofernational
agency is established between a RASO and the States on behaltoftwhrries
out the subject matter functions and duties. The research dotie fpurpose of
this study (see Section 4.3.2 of Chapter 4) shows that suchtianship presup-
poses the possession by the organisation in question ofasatejnternational
legal personality.

The building of a RASO definition is, however, not an eask due to the
much diversified nature of RASOs’ legal basis and institutiseilips. Neverthe-
less, for the purpose of this study the following definit®prioposed:

" Annex 13 to the Chicago Convention, at Paragraptasd Paragraph 5.1.2.
& Outcomes of 2011 RSO0 Symposium (C-WP/138d@)ranote 4 in Ch.1, at Paragraph 2.1.1.
° ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at paragraph 3.1.1.
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A Regional Aviation Safety Organisation is: An angsation established by States from
the same geographical region, which has legal pafi$p under international law and
whose principal purpose is the provision of suppartthe carrying out of safety-related
functions and duties set out by the Chicago Coneerdnd its Annexes, and preferably
the actual carrying out of some or all of such fiores and duties on behalf of its partici-
pating States.

The main elements of the proposed definition requiring additiooal-

ments are as follows:

Participants: Although the majority of RASOs haweemberssome of
them, such as the EASA which is a specialised agency of theld=bot

have State membership (see Chapter 4). The proposed definition covers
the different types of relationships that may exist in this respéet pro-
posed definition also does not differentiate between RSOOs AidsR

but it is understood that a RASO can have either regulatory\srdight
functions or accident investigation competences.

International legal personalityAs Chapter 5 will demonstrate, there is a
general trend for RASOs to evolve into organisations with legionali-

ty under domestic or international law. This is because posaessa le-
gal personality gives to a RASO the possibility to hire fredstaff and to
contract services and facilities, which in turn makes the functioofireg
RASO more efficient. In addition, where a RASO implementsbeimalf

of States, the provisions of the Chicago Convention andritexXes this
presupposes a possession by the RASO of international legahalitss

as Chapters 4 and 6 will demonstrate. The inclusion of thereeqemt of
international legal personality intends therefore to promote thoses fof
RASOs which are able to accept the most advanced forms of defegyati
On the other hand this requirement excludes from the definition
COSCAPs, which should not be treated as RASOs given the [2ACY

of transforming COSCAPs into RSOOs (See Section 3.4.1.1)ekhsas
associations of aviation authorities (See Section 3.4.2), vanemot ca-
pable of changing the rights and obligations of their membeoatits
under international law.

Delegation of safety functions and duti€&som the point of view of the
Chicago Convention and as will be demonstrated in Chaptea@sStan
delegate to RASOs the carrying out of safetyctions and dutiesnly,
while the ultimate legatesponsibilityfor these functions and duties re-
mains with the States. This is also in line with thegiori between State
sovereignty and the practical exercise of this sovereignty as wasidemo
strated in Section 2.2.1 of Chapter 2. The proposed defimgioains con-
sistent with these principles by underlining that, when delmyadbkes
place, this concerns only tiignctions and dutieand must be done at the
Statelevel 1

9 This is without prejudice to the fact that in pieal terms there are also numerous pre-RASOs
(see Section 3.4), which are composed of the rateurthorities, and which perform technical
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Having analysed the notion of a RASO and provided a definiticdhi®
kind of organisations, a typology and classification of regliaviation safety
bodies will now be proposed.

3.4 TYPOLOGY OF REGIONAL AVIATION SAFETY BODIES

States do not follow a universal template when establishing Egoration safe-
ty bodies. In practice such initiatives differ a lot in terms efrtlegal basis, func-
tions, funding principles, scope of work and relationship with Member States
or member authorities.

In 2014 over twenty initiatives in almost all parts of therlet could be
considered as RASOs if looked at from the perspective of the bppadach fol-
lowed at present by ICAO. This includes initiatives ranging frmmjects of a
merely technical cooperation nature, to fully fledged regional aviat@detys
agencies with legal personality and competences to create legallpgoeftiects
for the aviation industry. In addition, a number of projects mijngt establishing
additional RASOs were ongoing at the time of the finalisatibthis study. In
total, by mid-2014, over 100 ICAO Member States have been membsusto
organisations, and this not counting the COSCAP projectRARD initiatives
under consideration.

The typology proposed in the following sections distingess between
two main categories of regional aviation safety bodies: (i) RASOs(igngkre-
RASOs. While pre-RASOs do not strictly speaking fall witttie scope of the
RASO definition proposed in the preceding section because ofidhkiof inter-
national legal personality, they have however been includedsdrtythology for
the sake of completeness, and because such pre-RASOs have a temdgobe
into RASOs proper, as Chapter 5 will demonstrate.

The below typology (Figure IX) is primarily focused on RSO@sich are
the dominant types of RASOs today, and uses the legal forrmstitdtional sta-
tus of the regional body as main distinguishing factors.

The typology of RAIOs is briefly addressed in Section 3.5. RAd@sdif-
ferentiated by ICAO intasicandcomplex depending on whether they carry out
accident investigation functions and duties on behalf of their MeBtates, or
have only advisory and coordination functions. This ICA&tidction between
basic and complex RAIOs broadly corresponds to the pre-RASO ABO Rli-
chotomy proposed by this study. In 2014 RAIOs were ity vare.

The typology proposed in this chapter was developed for the gugdos
this study and is by no means the only one possibleoédiin every type of a pre-
RASO and RASO has ifgos andcons the purpose of the proposed classification
is not to presenbetter or worsetypes, but rather to systematise the knowledge
about these organisations.

tasks, such as aircraft certification, centrallytte benefit of thosauthorities International law
treats such situations ‘as if the States were g¢liamselves’ and not the RASO. This has been
confirmed by the ICJ in: 'Certain Phosphate Lands¥auru (Nauru v. Australia), Preliminary
Objections', in: [1992] ICJ Reports 240, (ICJ,199@). 258). See also: Saroosdupranote 19 in
Ch.2, at p. 34.
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Figure IX: Typology of regional aviation safety bodie

Regional Aviation

Safety Bodies
|
1 1
pre-RASOs RASOs proper
Regional cooperation Regional International
— projects of a technical | == Aviation Safety;
nature (Type I) Organisation (Type I)
Regional association Supranational Aviation
—  ofaviationsafety |l  Safety Agency
authorities (Type 1) (Type II)

3.4.1 PRE-RASO (TYPE I): REGIONAL COOPERATION PROJECTS
OF ATECHNICAL NATURE

A regional aviation safety bo can start as a simple technical cooperationa-
tive and evolveover timeinto a more formal structu with a legal personali. A
regional technical cooperation project calso from the start be based on tF
premise that over time it will be transformed im0 org arcsanion w1 legif r-
sonality. The two most prominerexamplesthat canbe given in thi respec are
presented belo

3.4.1.. COSCAPs AND THEIR TRANSITION INTO RASOs

COSCAPs are cooperative regional projects establismdi r ICAr) audice
with the objective of enhanci the safety oversight capabilities of participati
States. In 201 seven suchnitiatives werestill ongoing™

From a legal point of view COSCAPs depend chieflylGACCfor moua-
gerial and administrative servic*? They do not haviseparatedegal personalit

1 COSCAIF-CIS (Azerbaijan; Armenia; Belarus; Georgia; KazaihsKyrgyzstan; Moldove
Russian Federation; Tajikistan; Turkmenistan; Urktaki; Ukraine), COSCA-Gulf States (Bh-
rain; Kuwait; United Arab Emirates), COSC-North Asia (Chna; Democratic People's Reput
of Korea; Mongolia; Republic of Korea), COSC-SADC (Angola; Botswana; Democratie-
public of the Congo; Lesotho; Madagascar; Malawgusitius; Mozambique; Namibia; y-
chelles; South Africa; Swaziland; Tanzania; ZamBimbabwe), COSCA-SEA (Cambodia
Hong Kong, China; Indonesia; Lao People's DemacRipublic; Macao, China; Malaysiay-
anmar; Philippines; Singapore; Thailand; Viet Na@QRSCAF-South Asia (Bangladesh; Bhut:
India; Maldives; Nepal; Pakistan; Sri Lanl and COSCA-UEMOA (Benin; Burkina Faso; C&
d'lvoire; Guine-Bissau; Mali; Mauritania; Niger; Senegal; Togo)u8m®: CAO, 'RSOOs an
COSCAPs') <http://www.icao.int/safety/Implementatidsts/COSCAP_RSOO/Allltems.asp:
[accessed 14 March 201

121CAO Doc. 9734 Part Esuprz note 3 in Ch.1, at Paragraph 3.
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and therefore cannot conclude, in their own name, agreements théh epiti-

ties’® COSCAPs are usually set-up by a project document signed bel@aén

and the participating States, and containing details of tleetlas of the project,
its glgvernance, sources of funding, and duties and resporsibditiall the par-
ties:

From a practical point of view, COSCAPs support participa8taes in
the harmonisation of legislation and procedures, training of ingge@nd can
also provide safety oversight services for the benefit of the natemaion au-
thorities. Given however that a COSCAP does not possess sdpgahigersonal-
ity, the certification and surveillance services provided by the insEectcruited
through the project are considered as performed by the beneficiary natitamal
tion authorities, that is, COSCAP inspectors are consideredeathens of the
staff of the national authorities when performing their assistanctidns’®

The above also means that COSCAPs do not have own enforoemnent
petences, and COSCAP inspectors can only propose enforcement aiams
ticipating authorities based on the technical work performed oalfbehthese
authoritiest® Similarly the regulations developed under COSCAP projects only
have the status of recommendations and need to be considered ated djop
States in accordance with their domestic procedtres.

Although not possessing legal personality, COSCAPs caraplale in es-
tablishing fully-fledged RSOOs, and it is the policy of ICA©promote the tran-
sitioning of COSCAPs into RSOO type bodies, where appregfitly mid-2014
this process was most advanced in Africa, where two COSCAP prbpdttal-
ready transitioned into a RSO®and where two additional COSCAPs were in

3 pid.
4 |bid.at Paragraph 3.2.3.
15 See for example: COSCAP-SA, 'Model bilateral agrest between COSCAP South Asia and
States for obtaining Services of Technical Expeais) COSCAP South Asia to perform Safety
Oversight functions' 2009) <http://www.coscapsaManuals/ifapmanual.pdf> [accessed 6
August 2014]. Under Paragraph 2(i) of the this nhedeeement COSCAP-SA Member States
take full responsibility for the work, tasks oriaittes performed by the COSCAP-SA technical
experts at their behest or on their behalf and takle to hold the COSCAP-SA and any of its
staff or ICAO harmless, not-liable and/or not resgible against potential third party action aris-
ing out of such work, tasks or activities. COSCARMember States also undertake, under Para-
graph 2(c) of the model agreement, to treat the CAFSSA technical experts as part of their
technical staff when performing safety oversighivétées and accord to such technical experts due
gsspect, status and protection as provided tonts siaff.

Ibid.
17 See for example: ICAO, 'Cooperative Developmer®pérational Safety and Continuing
Airworthiness Programme — South Asia (COSCAP-SAgdehll’
<http://www.coscapsa.org/maindocuments.php> [aeck6August 2014]. This programme doc-
ument (Paragraph 4.3(e)) envisages ‘Assisting MerSkses in the development of rules, regula-
tions and procedures for harmonization of civiladizn regulatory affairs in the region.’
8 |CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Forward.
9 This is the case for the COSCAP-BAG, which traosid into ‘Banjul Accord Group Safety
Oversight Organisation (BAGASOO)’, which is presghin Section 3.4.3.4 of this Chapter, and
the COSCAP-CEMAC, which evolved into ‘Agence De &wjsion De La Sécurité Aérienne En
Afrique Centrale (ASSA-AC)’ (see: CEMAC, 'Reunioasdministres des transports des etats
membres de la cemac et sao tome et principe - comprelfinal' <http://www.cemac.int/press-
release/reunion-des-ministres-des-transports-dgs-etembres-de-la-cemac-et-sao-tome-et>
[accessed 7 August 2014].
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the process of doing $8.In respect to other regions, théinching padfunction
of COSCAPs has so far been very limited, as Table IV demonstrates.

Table 1V: Transition of ICAO COSCAPs into RSOOs (2014)

COSCARP (start of operations§*

RSOO transition arrangements

COSCAP - BAG (2005)

Transition completed into: Banjul Accord Group Sgfe
Oversight Organisation (BAGASOO)

COSCAP — CIS (2001)

No transition planned

COSCAP Latin America (2001)

Today known as ‘'SRVSOP’, but operating still ad@AO
programme

COSCAP — North Asia (2003)

No transition planned

COSCAP — SADC (2008)

Transition on-going into: Southern African Develagm
Community Aviation Safety Organisation (SASO)

COSCAP — SEA (2001)

No transition planned

COSCAP — UEMOA (2005)

In the course of transitintbia RSOO

COSCAP — Gulf States (2006)

Transition into a RS0@sidered

COSCAP — South Asia (1998)

No transition planned

Transition completed into: Agence De SupervisionL@e

COSCAP — CEMAC (2008) Sécurité Aérienne En Afrique Centrale (ASSA-AC)

Although the transitioning of COSCAPs into RSOOs issthazlvanced in
Africa, the situation there is also most complex, as some oftttesSare mem-
bers of multiple organisations, as Figure X demonstrates.

For example, the Republic of Tanzania is a member of COSCAP-SADC,
which in 2014 was being transitioned into SASO - a RSO@®fSouthern Afri-
can Development CommunityAt the same time it is @ member of the East Afri-
can Community Civil Aviation Safety and Security Oversight AgefCASSOA),
by virtue of Tanzania’s membership of the East African CommuniC{E

Similarly Benin, Burkina Faso, Ivory Coast, Guinea-Bissau, Miilger,
Senegal and Togo are members of the West African Economic and Modetary
ion (UEMOA), which is currently in the process of setting upSOR?3 and in
parallel members of the Autorités Africaines et Malgache de I'AviationleCi
(AAMAC), which is a RSOO set up in 2012 (see Section 3.4.8laylagascar is
a member of AAMAC and at the same time one of the future membe&sSH.S
Finally there is an overlap in membership between AAMAC and égd&e Su-
pervision De La Sécurité Aérienne En Afrique Centi@&SA-AC), although
these two RSOOs have different areas of compefénce.

20 AFI Plan Steering Committee Report, AFI SC/2013&pranote 3 in Ch.2, at Paragraph 1.4.
%L Len Cormier, 'Cooperative Arrangements Under IQAGalities - Safety’, ICAO Symposium
on Regional Safety Oversight Organizations (Monti€anada, 2011),
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 18 March 2014].
z AFI Plan Steering Committee Report, AFl SC/20135Lranote 3 in Ch.2, at Paragraph 1.4.
Ibid.
24 This concerns Cameroon, Central African Repulilltad, Congo, Equatorial Guinea and Ga-
bon. While AAMAC is responsible for ATM/ANS matte®8SSA-AC covers the matters dealt
with by the former COSCAP-CEMAC project, namelynairthiness, licensing and flight opera-
tions.
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Figure X: Existing and planned RASOs in Africa (2014)
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In addition some of the African States have also delegated reguiatory
petences to Regional Economic Communities (RECs), which majatecavia-
tion safety matters at supranational level. This is the case for exanith
UEMOA, which adopted a number of aviation safety regulations.

The multiple membership of some of the African States in regiogaher
sations and projects dealing with aviation safety makes it mdieuttito achieve
— or even goes against - the objectives of regional cooperatigh vghintended
to streamline the use of resources and achieve economies of s&l®.arl
AFCAC have been repeatedly urging African States to avoid membémsimipl-
tiple organisations, but the problem persfti. is not easy to find an optimal
solution to this issue, as some of the African RASO prejac linked to suprana-
tional RECs, and thus have to be seen in the context of tleeai@olitical aim of
regional integration in Africa.

In addition to the issue of the transition of COSCAPs RAGO type bod-
ies in Africa, consideration should also be given in the lorgyen to consolida-
tion of RASO type bodies on the African continent. Accordinghe ICAO AFI

5 Schlumbergersupranote 37 in Ch.1, at Appendix D.

% |CAO, 'Progress in Africa — report on the Compretiee Regional Implementation Plan for
Aviation Safety in Africa (AFI PLAN)', A38-WP/6738th ICAO Assembly, 2013), at Paragraph
2.7.
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Plan, it is ultimately envisaged to have between eleven andethiRASO type
bodies (half of them RSOOs and half RAR)n addition to the AFCAC regional
cooperative inspector scheme (see Section 3.4.1.2). Most of theS®sRWill
have no more than ten Member Stafesnd none of them is designed to replace
the national authorities, which means that they will be funictgoim parallel with
national aviation administrations. Whether this will be suatadain the long term
remains to be seen, but experience so far demonstrates that achiestaigabil-

ity in safety oversight cannot be guaranteed by simply saiping regional safety
body (see Chapter 5, Section 5.4.3).

Figure XI: RASOs in Latin and Central America
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Not associated f

Duplication of membership in regional aviation organisationsoisonly
characteristic of Africa. In Europe, for historic reasons, a number of sejams
with overlapping mandates and membership exist which creatfficiencies.
The closure of the JAA in 2009 and the taking over of its funstllyy EASA has
eliminated some of such inefficiencies, but in 2014 overlapsisted between
EASA, EUROCONTROL and ECAC. The recent independent evatuatio
EASA conducted on the tenth anniversary of its functioningestg that such a
situation may not be sustainable in the long term, and recodsiba establish-
ment of a singzle European body responsible for all aspects of aviafiety, simi-
lar to the FAAZ The feasibility of such a proposal will be analysed in more detail
in Chapter 4.

The least duplication exists today in Latin and Central Ameribayevon-
ly two organisations encompass the vast majority of the Statiesut any over-
laps, as Figure Xl demonstrates.

" AFI Plan Steering Committee Report, AFI SC/2013&L@ranote 3 in Ch.2, at Appendix B.
28 i

Ibid.
29 EASA, "Article 62 Panel Evalutation: final repp(2013), p. 29.
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3.4.1.2 REGIONAL COOPERATIVE SAFETY INSPECTOR SCHEMES

The availability of technically competent aviation inspectors is ctiyreme of
the biggest challenges for aviation authorities in ensuring effecifetysover-
sight. The USOAP results indicate that out of the eight €Esafety oversight,
CE number four, that is ‘Technical Personnel Qualification and ifigirhas the
lowest level of effective implementation and in mid-2014 stoazhbt 45%>°

This problem is true not only for regions like Africa - where awrastill
does not yet generate revenues large enough to ensure appropriatg ofafiie
aviation authorities, and where aviation has to compete for resouittesther
sectors with equally pressing or even greater needs, such as healtivatior' -
but also in Europe, where the public administrations alsaitfindreasingly diffi-
cult to finance aviation safety oversigft.

One of the most difficult problems to resolve in this respeittedact that,
as pointed out by ICAO, ‘although many donor States provédgable financial
support for training, recipient States had difficulty keepingf siate they had
been trained® With the overall economic situation bleak in many regions of the
world, the problem of availability of resources starts to affect éverstrongest
aviation authorities?

Although the establishment of RASOs is often put forward pesaible
solution for the problem of the shortage of technical resodfcegperience
shows that establishing regional bodies does not alwaysirnéiys respect, be-
cause a RASO can also compete for resources with national aviatiwriges
(see Section 5.4.3 of Chapter 5). This is especially the case if &efks are car-
ried out in parallel at national and regional levels. Another waddfessing the
problem of availability of qualified staff is by creating regional Ipaaf aviation
safety inspectors.

In 2014 one of the most prominent examples of such initiatives the
Cooperative Inspectorate Scheme (AFI-CIS) developed jointly by IGA®
AFCAC within the framework of the Comprehensive Regional Implenientat
Plan for Aviation Safety in Africa (AFI Plari}. The objective of this AFI-CIS

%0 Regional Performance Dashboarsispranote 15 in Ch.1.

31 Schlumbergesupranote 37 in Ch.1, at p. 165; Belaypranote 36 in Ch.1.

32| ePoint.fr, 'Derriere le zéro accident mortelsézurité aérienne peut encore mieux faire en
Europe' <http://www.lepoint.fr/societe/derriereziero-accident-mortel-la-securite-aerienne-peut-
encore-mieux-faire-en-europe-27-02-2014-179612@MB: [accessed 1 June 2014].

33 C-DEC 191/2supranote 35 in Ch.1.

% In mid-2013 the US FAA initiated furlough of it§ 400 employees, including nearly 13,000 air
traffic controllers, as part of a plan to meet $&3lion in spending cuts required by the federal
budget legislation. Even though the furloughs otraiffic control personnel were subsequently
stopped by Congress at the end of April 2013, & ¢ontinued with spending cuts, including in
parts of the organisation responsible for safersight and certification activities (Source: CNN,
'FAA furloughs over, air traffic controllers back the job'
<http://edition.cnn.com/2013/05/02/travel/faa-furdd/> [accessed 5 August 2014].

35 *Main conclusions and follow-up to the Symposiu&ymposium on Regional Aviation Safety
Agencies (Livingstone, Zambia, 2009), <http://eegeopa.eu/newsroom-and-
events/events/symposium-regional-aviation-safegrags-rasa> [accessed 10 August 2014];
Outcomes of 2011 RSOO Symposium (C-WP/138d)ranote 4 in Ch.1, at Paragraph 2.1.1;
ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.1.4.

% AFI Plan was adopted in September 2007 by the I@&8embly; see: ICAO, 'Assemby
Resolution A36-1: Comprehensive Regional Implem@neaPlan for Aviation Safety in Africa’,
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programme, which was launched in 261@s to ‘assist and complement the ef-
forts of States to resolve their safety oversight deficiencies iificaion and
surveillance3® This is achieved by creating a pool of certified inspectors from a
number of African States. The programme is managed by AFCACtedkimical
support from ICAO.

From a legal point of view, the AFI-CIS programme is establisimethe
basis of a bilateral Memorandum of Understanding (hereinafter ‘AFI-GI8'M
signed between AFCAC and the civil aviation authorities of qaticipating
State®® The AFI-CIS MoU is essentially a service and secondment agreement,
whereby the national authority agrees to designate and to makabsddr the
scheme its appropriately qualified national inspectors. The AFI-GI8 Marifies
that:

[A]t all time material during the performance o§tduties under [the] cooperative inspec-
torate programme, the National Inspector shalldenked an official of AFCAC working
under the authority of the Director General of @igil Aviation Authority of the host
State

This is a solution similar to the one used by COSCAP piojas was
demonstrated under Section 3.4.1.1 above.

In addition, one RSOO, namely the Banjul Accord Group AsaBafety
Oversight Organisation (BAGASOOQO), cooperates with the AFI-CIS bhasl
signed the AFI-CIS MoU. As a result of this cooperation, BAGAS makes
available and receives inspectors, augmenting its own inspedattentigpl and
helping its member authorities to benefit from a broader pool ofires® availa-
ble in the regiorf?

From a legal point of view, the AFI-CIS inspectors enjoy detsjatithor-
ity from host States, that is, States in which they perfospdction activities. The
national authority - signatory of the AFI-CIS MoU - agrees to gsaoh authority
to the programme inspectors when acting dsost receiving their service®.
Formally speaking the delegated authority is granted not on tiediabe AFI-
CIS MoU but on the basis of the national aviation legstatf the hosting au-

(36th ICAO Assembly, 2007). To give effect to thElAlan, ICAO created a special programme -
the AFI Comprehensive Implementation Programme ACI

" The AFI-CIS was approved by the"2AFCAC Extraordinary Plenary Session held in Dakar
(Senegal) on 8-10 December 2010. The first pilojgmts were launched in August 2011. For a
detailed overview of AFI-CIS see: AFCAC, 'Reportpmogress made in the areas of Safety,
Security, Implementation of Yamoussoukro Decisind Environment: Progress Report on the
Implementation of AFI-CIS', WP/3, (22nd AFCAC Plen&ession, 2013).

38 AFCAC, 'Circular Letter No 14/10', (2010).

39AFCAC, 'Memorandum of Understanding (MoU) betwelem African Civil Aviation

Commission (AFCAC) and African States for the ukeational inspectors under the AFI
Cooperative Inspector Scheme’, (2013),
<http://www.afcac.org/en/documents/conferenceshmat®012/15afi.pdf> [accessed 5 August
2014].

“ |bid. Paragraph 4.

“L AFI-CIS progress report (2013upranote 37, at Paragraph 5.1.

42 This authority is confirmed by credentials isstedn inspector by the Director General of the
hosting Civil Aviation Authority. The credentialsdicate that the individual was endorsed by the
Secretary General of AFCAC as a member of CIS. B8EECIS MoU, supranote 39, at

Appendix 5.
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thority. The scope of the authority is limited to inspecfamctions, and the AFI-
CIS MoU makes it clear that the ‘host State remains responsibileefassuance
of any document, certificate or license issued as a result of thdiestand rec-
ommendations of the AFI-CIS Inspectof¥.’

The AFI-CIS MoU is a simple and practical tool to organiseansy ex-
change from a formal point of view. As of May 2014, thirty-fodridan States
have signed the AFI-CIS MoU with AFCAC, and eighteen assistamissions
have been conducted to nine St&feat the same time, the programme has not
completely removed the problem of shortage of qualified resources for the
AFCAC States. Although the AFI-CIS MoU allocates the resymilitgi of fund-
ing the AFI-CIS missions to the hosting Stafels, practice very few of the recip-
ient States have been able to fund missions, and AFCAC hate liadd all but
two of the missions that were conducted up to May-2814 addition, the short-
age of qualified flight operations inspectors in general and ngtisBrspeaking
in particular has also held up the conduct of some of the planissibns'’ The
shortage of resources at national levels also hampers the ab#itste$ to ensure
follow-up of the AFI-CIS mission&’

Finally, national authorities need to allocate internal resourcesotalico
nate the work with the AFI-CIS, and ultimately to be ablediease their own
inspectors for the programme missions when they are needed in odites, St
which is not always ea$y.Indeed, up to September 2013, out of the 32 States
which were signatories of the AFI-CIS MoU at the time, onlyeseStates actual-
ly contributed inspectors to the schetfie.

3.4.2 PRE-RASO (TYPE II): AREGIONAL ‘ASSOCIATION’ OF
AVIATION SAFETY AUTHORITIES

A simple but practical way of organising regional cooperatiomwaation safety
regulation and oversight can also be through a network of aviatfety authori-
ties. One of the most prominent examples of this type of cooperafthough no
longer existing today, was the JAA in Eurdpe.

From a legal point of view, JAA was not an international oggtion, and
its constituent document, the ‘Cyprus Arrangements’ did not i status of an

3 |bid.at Paragraph 4.

4 AFCAC, 'AFI Cooperative Inspectorate Scheme (8F$)', Africa-Indian Ocean (AFI)

Aviation Safety Symposium (Dakar, 2014),
<http://www.icao.int/meetings/afisymposium2014/Paldefault.aspx> [accessed 5 August 2014].
45 AFI-CIS MoU, supranote 39, at Paragraph 6.

46 AFCAC, AFI Cooperative Inspectorate Scheme (AFB)C$upranote 44.

4T AFCAC, 'Progress report on the implementation Bf Sooperative Inspectorate Scheme (AFI-
CIS)', A38-WP/214, (38th ICAO Assembly, 2013),Paragraph 6.

8 AFI-CIS progress report (2013upranote 37, at Paragraph 7.1.

“9 |bid.at Paragraph 7.3.

%0 Mam Sait Jallow, 'Progress on key activities & tomprehensive regional implementation plan
for aviation safety in africa (AFI PLAN)', AFI Misterial briefing (Montréal, 2013),
<http://www.icao.int/safety/afiplan/Documents/AFI@inisterial/AFI%20Ministerial-
RDWACAF%20En.pdf> [accessed 14 August 2014].

*1 The JAA system was disbanded on 30 June 2009nfmitpthe extension of the competences of
European Aviation Safety Agency (EASA) to flightavptions and crew licensing; see: ECAC,
'Press Release No 192E', (2007).
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international treaty? This was a pragmatic approach which allowed JAA to be set
up and developed without affecting the rights and obligatidnpadticipating
States under international law. This however meant that the JAA oot man-
date any legislation, or issue regulatory documents, such as cttifaalicenc-
es, on behalf of its participating States. Similarly, the Joirdgtion Requirements
(JARs) developed by the JAA had to be transposed into nategell orders of
the participating States, which also had a right to adojn@dtvariants of the
JARs> Similarly the JAA could only make recommendationsrfitual recogni-
tion of certificates issued by the national authorities. Such recommemslago
ferred to different levels of JAR amendments, and were not recognisedni-
form manner by all the participating authorities. This in pcacted to a patch-
work of mutual recognition arrangementsFinally the JAA did not have en-
forcement competences which remained at the national level.

Despite the weaknesses identified above, JAA managed to bitiéd aqu
successful system for aircraft certification, which allowed making fiealp one
set of technical findings to the benefit of all the particigatimthorities? It also
developed a system of standardisation inspections, or auditstity the level of
implementation of JARs in JAA Stat&s.

Whilst not being an international organisation, JAA stidbded a budget
and a more solid legal standing for the purposes of day to dayiattative man-
agement. Thus, in parallel to the ‘Cyprus Arrangements’, a JAAdgttion under
Dutch law - ‘StichtingBeheerJAA' - wasset up to enable this organisation to
have a legal personality and on this basis to contract the necstxfrgervices,
facilities and receive seconded persorthdlhis was a pragmatic solution which
enabled the practical problems stemming from a lack of legal personadigr u
the ‘Cyprus Arrangements’ to be overcome.

A solution similar to JAA was used in Western Africa for the disfaiment
of the initial version of AAMAC. This organisation was s@t en the basis of a
Memorandum of Understanding signed in December 2001 in Dakaelpattic-
ipating aviation authorities. Subsequently AAMAC was transformtdan asso-
ciation under the law of the Republic of Chad, which gave it a legrglonality
under private law? In 2012 the AAMAC association was further upgraded into a

52'Arrangements concerning the development, the smoep and the implementation of Joint
Aviation Requirements', (Cyprus, 1990), <http:/&easropa.eu/document-library/working-
arrangements/working-arrangement-archive-jaa> same8 August 2014].

*3Ibid.at Paragraph 3(c).

% See for example the last version of JAA mutuabgeition recommendations for aircrew licens-
ing at: EASA, 'Mutual recognition of certificateshttp://easa.europa.eu/mutual-recognition>
[accessed 8 August 2014].

%5 Because of the non-binding nature of the ‘CyprusAgements’, the Type Certificates (TC) for
products had still to be issued individually byioaal authorities, which could also introduce
national variants; see: Filippo De Florio, Airwdrtass, An Introduction to Aircraft Certification:

A guide to understanding JAA, EASA and FAA standaf@006), pp. 108-109.

%6 Manuhutu, 'Aviation Safety Regulation in Europefpranote 53 in Ch.1, at p. 267.

5 ECAC, 'Report on JAA activities, presented by @rairman of JAA Committee’, (ECAC
DGCA/16, ECAC archives in Paris, 1994). See al€0AE, 'Roadmap for JAA', (2005), at
Attachement 4.

%8 Guelpina Ceubah, 'Autorités Africaines et Malgate I'Aviation Civile', Symposium on
Regional Aviation Safety Agencies (Livingstone, Zaa 2009),
<http://easa.europa.eu/newsroom-and-events/evamisésium-regional-aviation-safety-agencies-
rasa> [accessed 6 August 2014].
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RSOO with international legal personality. This will be presgnieder Section
3.4.3.1.

Finally, EUROCONTROL, which is currently an international oigan
tion, in the period between the signature and entry into fordes @bnstituting
agr%oemen?? was implemented through an association set up under the French
law.

To conclude, experience shows that establishing an associatwratbn
safety authorities can be a practical first step to launch a RASO. Vaetage of
this form of cooperation is that it can be set up relatively dyiak no interna-
tional agreement is necessary. It may also be easier to accept foordetadiers
from a political point of view, as it does not affect the tsgand obligations of
States under international law.

At the same time the legal form of an association gives a basutuséu
and legal personality under private law which in turn alloves dtganisation to
have its own budget, conclude contracts and hire personnel.eQsthtr hand,
lack of a binding legal status does not permit an associatioratalate common
requirements or to deliver certificates on behalf of the Member States.oller
time, can result in a heterogeneous regulatory environment.

3.43 RASO (TYPE I): REGIONAL INTERNATIONAL AVIATION
SAFETY ORGANISATION

Having reviewed the pre-RASOs, this chapter will now presentwo types of

RASO forms. The first one is the Regional International Aviaafety Organisa-
tion. This type of RASO is established on the basis of &mriational agreement
and may exercise, in a legally binding manner, safety funcéindsduties on be-
half of its Member States. For the purpose of this study, amppesed to the
next category described in this chapter, a Regional InternatioralidwviSafety

Organisation will also be normally established outside théttisnal framework

of a REIO® Four examples of this type of a RASO can be given.

3.4.3.1 AUTORIT ES AFRICAINES ET MALGACHE DE L'AVIATION
CIVILE

I. Legal basis and organisational set-up
AAMAC was formally established in 2012, as a successor of an assooidt

aviation safety regulators of the same name (see Section 3.4.2.dbeovas es-
tablished on the basis of an international agreement, sign2d déanuary 2012 by

%9 'Convention relating to Co-operation for the SafeftAir Navigation (EUROCONTROL) with
Annexes and Protocols', 13 December 1960, UK Tr8aties No. 39 (1963).

80 |'Association pour le perfectionnement des métisadie contrdle aérien, established on 10
December 1960. For more details see: John McIHBIYROCONTROL: History Book', (2010),
<http://www.eurocontrol.int/news/eurocontrol-histdyook> [accessed 12 August 2014], pp. 51-
56.

61 Examples of REIOs include European Union (EU),@nganisation of Eastern Caribbean States
(OECS) and some Regional Economic Commissions (RE@¢drica. REIOs have their own
supranational institutions such as legislativeudigiary bodies and are authorised in certain do-
mains to adopt legislation which is binding forldember States and directly applicable in their
domestic legal orders.
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seventeen States, mostly from central and western Africa but inglatio Mad-
agascaf’ Its headquarters is located in N'Djamena - the capital city of thetRe
lic of Chad. At the beginning of 2014, the AAMAC Treaty wax yet in force,
due to the lack of ratification by the signatory Stéfes.

The two main purposes of the establishment of AAMAC wererémgth-
en the regulatory capabilities of AAMAC Member States followingatigg re-
sults of ICAO USOAP audit¥,and secondly to have an independent authority for
the surveillance of the ASECNA- a regional air navigation service provider
(ANSP) originally established by seventeen AAMAC States andcEram1954°
- in line with the ICAO recommendations for the separation of seprizésion
and regulatory function¥, and following negative results of the ICAO audits in
this respect?

The AAMAC Treaty was inspired by the provisions of an EU regutati
establishing EASA, however due to the fact that AAMAC is curyemdit linked
to a REIO similar to the EU, AAMAC retained a number of featurpe#y for an
intergovernmental body, such as lack of competence to adopt legaligdavia-
tion safety legislation on behalf of its Member States (see bedmwyell as the
inability to issue certificates with a legally binding force.

AAMAC has both domestic and international legal personalityh leot
plicitly envisaged under its founding agreement.

ii. Main safety functions

From a legal point of view the scope of the AAMAC mandateeiy broad and
covers all main domains of civil aviation safety covered by ICAQe&xes, that
is: airworthiness of aircraft, flight operations and crew licensiigyl Aand aero-
drome safety?

As far as its rulemaking competences are concerned, although AAMAC
has both domestic and international legal personality, it isentitled to issue
regulatory documents with binding effect, but only prepares palpf such
regulations which need to be subsequently transposed by the £AM&mber

82 Traité relative aux Autorités Africaines et Maitye de I'Aviation Civile (AAMAC Treaty)',
N’Djaména, 20 January 2012, LOI n°200A2 of 29 July 2012, Le Congrées de la Transitiole et
Conseil Supérieur de la Transition, République a@eldyascar.
22 Former Rulemaking Director of EASA, 'Interview ', (2014).

Ibid.
% République de Madagascar Le Congrés de la Trangitile Conseil Supérieur de la Transition,
'LOI n°2012012: Autorisant la ratification du Traité relatifxaAutorités Africaines et Malgache
de I'Aviation Civile signé a N'Djaména le 20 janvi2012, Exposé des motifs'.
€ «Agence pour la sécurité de la navigation aérieeméfrique et & Madagascar (ASECNAY',
originally established in 1954. Today ASECNA’s Iebasis is: 'Convention relative a I’Agence
pour la Securite de la Navigation Aerienne en Afeigt Madagascar (ASECNA)', Ouagadougou,
28 avril 2010, Official Journal of the Republic®negal N° 6641, 28 January 2012.
®7n those States where the State is both the regylauthority and an air traffic service provider,
the requirements of the Chicago Convention wilhiet, and the public interest be best served, by
a clear separation of authority and responsibilégjween the State operating agency and the State
regulatory authority, Source: ICAQ, 'Safety Ovensiljlanual, Part A: The Establishment and
Management of a State’s Safety Oversight Systeot, B734, Part A, (2006), at paragraph 2.4.9.
% Supra note 65.
89'AAMAC Treaty', supranote 62, Article 7.
"% pid. Article 5.
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States into their national legal orders, either directly or throug&l® to which
they may belong*

Similarly, concerning implementation of regulations and ovetsifregu-
lated entities, AAMAC cannot issue certificates or licences on behif Mem-
ber States, but can only make recommendations for their issuatice basis of
the technical work done on behalf of its Member St&tes.

At the same time the AAMAC Treaty imposes stricter obligationdts
Member States than for example documents constituting associatiangtion
safety authorities, such as the JAA. This is because the AAMAGIBAr States
undertook to issue certificates on the basis of recommendations bade
AAMAC, where it is the competent authority in a given donfaiand to incorpo-
rate into their national legal systems regulations developeithibyorganisation
without the possibility of filing regulatory differencés.

Similar to the JAA Cyprus Arrangements, and the regulation éstatg
EASA in the EU, the AAMAC Treaty provides for a system of staridatidn
inspections. These inspections are to be performed by AAMAC theid main
objective is to verify the level of implementation of the comm&MAC re-
quirements in its Member Stat€sWhere inspections show that the requirements
are implemented correctly, Member States are under an obligation taisscog
certificates issued by the compliant State without any further eatiiin/®

iii. Practical aspects of implementation

From a legal point of view, AAMAC should be seen as an enhamemsibn of a
regional association of aviation safety authorities, however daliimort of a
RSOO which could create direct and binding legal effects inetha kystems of
its Member States.

At the beginning of 2014 AAMAC, was not yet operational. Timeding,
as well as staffing issues were not resolved. Once these poinssldnessed,
AAMAC should focus, as a first step, on ATM/ANS issues,l&heégional coop-
eration in other domains, such as airworthiness, flight operadiothsilot licens-
ing, were expected to be dealt with by ASSA-AC, which is a suocégsthe
COSCAP-CEMAC project’ There is also some overlap in the membership of
AAMAC and, SADC and UEMOA?® which are also considering establishment of

L 'Interview No 11', (2014)%upranote 63.

2*AAMAC Treaty',supranote 62, Article 6(d).

3 This is the case for organisations providing AMBluding in particular ASECNA, as well as in
other domains where a Member State has decideelegate to AAMAC the making of technical
findings for the purpose of initial approval ana\aillance of an organization. The possibility of
such delegation is envisaged under Article 6 (ehefAAMAC Treaty.

" *AAMAC Treaty', supranote 62, Article 10(b)-(c).

5 |bid. Article 6(f).

8 |bid. Article 10(d).

7 ICAO, 'Second meeting of the Regional Aviatione®aiGroup for Africa and the Indian Ocean
region (RASG-AFI/2):Update on the AFI Plan and QtBefety Initiatives', RASG-AFI/2 —
WP/13, (2013).

"8 This concerns Benin, Burkina Faso, Ivory Coastin&arBissau, Mali, Niger, Senegal and Togo.
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RASO type bodies, as was demonstrated under Section 3@léatly some ra-
tionalisation of RASOs in this part of Africa should be considéted

3.4.3.2 THE PACIFIC AVIATION SAFETY OFFICE

i. Legal basis and organisational set-up

PASO was establish&ton the basis of a Pacific Islands Civil Aviation Safety and
Security Treaty (hereinafter ‘PICASST’), an international treaty which was
opened for signature on 7 August 2004 and entered into force &um&12005*

It is a ‘centralized technical advisory organizatférserving a number of small
island countries of the Paciff¢,and its main objective is to provide harmonisa-
tion of aviation regulation, training, technical advice, planm@ng the delivery of

a wide range of surveillance oversight services to its Member $tR8SO has
boég international and domestic legal person&litys headquarters is in Vanua-
tu.

ii. Main safety functions

The scope of the PASO mandate covers airworthiness, flight opetadioports,
personnel licensing, as well as aviation sec@fif§ASO is essentially a service
provision organisation and its primary activities include irmutnspection, audit
and certification activity of industry within Member States and caeneto larg-

er projects such as the technical management and certification processigg-asso
ed with the introduction of new types of aircrift.

9 A Memorandum of Understanding was signed in Juiel between the three parties concerned
to clarify their respective roles in the region.

8 PASO was established with the help of the Asianelment Bank regional loan. See: Asian
Development Bank, 'Institutional StrengtheningAwgiation Regulation’
<http://www.adb.org/projects/43429-012/details>Clegsed 10 August 2014].

81 'pacific Islands Civil Aviation Safety and Secyffreaty’, Apia, 7 August 2004, ICAO
Registration No. 5381. PICASST was subsequentlynder by a Protocol of 20 June 2006 which
came into force on 20 July 2006 (ICAO Registratim 5382)

82 pid. Article 4.

8 n 2014 PASO Member States were as follows: thek@slands, Kiribati, Nauru, Niue, Papua
New Guinea, Samoa, Solomon Islands, Tonga, Tufgitand Vanuatu.

8 PASO, 'Regional approach to aviation through haisesl regulatory application in the south
west pacific', Working Paper WP/23, (First Meetafghe Regional Aviation Safety Group - Asia
and Pacific Regions - RASG-APAC/1, 2011), at Paaply 1.1.

8 'PICASST supranote 81, at Paragraph 4.3.

8 On 3 August 2007 the government of Vanuatu and@Aftered into a formal ‘Host State
Agreement’. PASO and its staff were accorded digliorprivileges and immunities by order
made under the ‘Vanuatu Diplomatic Privileges anthunities Act’ on 24 October 2005. Vanuatu
confirmed ratification of PICASST by enacting ttiRatific Islands Civil Aviation Treaty (Ratifica-
tion) Act (2005)’. See: Kimball Murray, Ron Bartsa@nd Max Foon, 'Legal and Technical Review
Report for the Pacific Aviation Safety Office’, (Baw Aviation Consultants, 2007),
<http://www.avlaw.com.au/Legal%20and%20Technical®R@ew%20_PASO.pdf> [accessed 14
August 2014], p. 6.

87'P|CASST" supranote 81, Article 3.

8PASO, Regional approach to aviation (WP/2Bjpranote 84, at Paragraph 2.2.
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The services provided by PASO are similar to those available anahe
ket from commercial companies such as Bureau Veritas, which specialise,
amongst other things, in assisting civil aviation autfesiaround the world in
running aircraft registries, performing oversight of aviation industaying of
inspectors and even drafting of regulations and procefiures.

Given the fact that PASO possesses international legal persangdiigit-
ly envisaged under its founding agreement, it would be peskiblits Member
States to delegate to PASO the exercise, in a legally bimdamer, of safety
oversight or regulatory tasks on their behalf. This is howeweérthe case and
PASO remains for the time being de facto and de lege their technicatadui
ly.%° In this capacity PASO provides technical advice, carries out inspeetiuh
submits reports to the requesting member authorities on a cost retasisy
Once recommendations proposed by PASO are agreed with a nationaitygutho
their implementation may also be monitored by PAS®he legal basis for the
services provided, in addition to the PASO founding treaty, sergice level
agreements concluded with Member Stéfes.

PASO Member States ‘retain at all times full responsibility forredtters
related to aviation safety and security in their respective territSfi@he conse-
quence of that approach is that PASO inspectors, when carryingeouigks on
behalf of Member States, are deemed to be officers of the natioiladviation
administration and have rights, privileges and responsibiliiietess favourable
than those granted to civil aviation officers of the State concéfned.

Although the technical advice and oversight services are provided by
PASO using the legal environment of the requesting State PASO Member
IStaé%E strive to harmonise their legislation using as a besisaw of New Zea-
and.

iii.  Practical aspects of implementation
Since its establishment, PASO has been experiencin%seriousltiﬁiﬁdn stabi-

lising its budget, and at one point was almost bankrugt. the end of 2011
PASO reported to ICAO that it was experiencing financial restrictidnsh:

8 Bureau Veritas, 'Civil Aviation Authority '
<http://www.bureauveritas.com/wps/wcm/connect/bwmfgroup/home/your-
industry/aerospace/civil-aviation-authority> [acses 13 August 2014].

%0 'PICASST" supranote 81, Article 4(2).

%1 Seiuli A.W. Tuala, 'Regional cooperation for thancement of safety oversight', ICAO
Symposium on Regional Safety Oversight Organizatidontréal, Canada, 2011),
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 12 August 2014].
92 'P|CASST',supranote 81, Article 1(i). See also: PASO Legal andhfécal Review Report,
supranote 86, at pp. 27-28.

93'P|CASST" supranote 81, Article 5(a).

% |bid. Article 8(2).

% |bid. Article 7(b).

% PASO, Regional approach to aviation (WP/28Bpranote 84, at Paragraph 2.6.

" Radio New Zealand International, 'Pacific Aviati®afety Office in financial strife’
<http://www.radionz.co.nz/international/pacific-n@{205665/pacific-aviation-safety-office-in-
financial-strife> [accessed 22 March 2014].
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[Ilmpact on the ability of some Member States tonptete annual pre-planned activity
and often results in States not completing the midage of recommended oversight ac-
tivity within their pre-planned work such as redaly training and education pro-

grammes?

In addition to inefficient funding mechanisifispne of the reasons for
these difficulties has been, as the Asian Development Bank hasiédeack of
a standardised regulatory framework in the PASO Member Stated) imhturn
increases the costs of the inspections and technical advices proyiga&6
As a result, at the end of 2013 a reform of the organisation washled with the
support of the international financial institutiof?s.

A report prepared by the World Bank in the second half of 201&sdiadt:

PASO has operated at an annual financial loss siadaception. Should PASO disap-
pear, or its operations further weaken, several Man$tates would confront significant
challenges in meeting national and internationglilgory obligations with practical and

affordable service alternatives in the short to ion@cterm?°?

The aforementioned World Bank report further observes that PASQindss
model:

[H]as not proven to be sustainable since: (i) coesthave not purchased the necessary
safety oversight services; (ii) there is a realperceived, lack of qualified technical spe-
cialists in PASO to perform the technical serviaecting demand; (iii) some countries
are in arrears on member subscription fees; andsdlaries and cost structures for PASO
exceeded incom¥?

Based on the above information concerning PASO, it can be cedcthdt the
key problem which has created such challenges is the fact that targsatgon
has not in fact been set up as a RASO type body, but rather asdepod safety
oversight services. These can also be affordably contracted fromatket or
from some of the mature civil aviation authorities in the regioithvinay have
spare technical capacity, such as the New Zealand or Australian. GAR&SO

% PASO, Regional approach to aviation (WP/28ipranote 84, at Paragraph 2.3.
% Seiuli A.W. Tuala, 'Establishment of a funding imacism to ensure the sustainability of an
RSOO', ICAO Symposium on Regional Safety Oversifgfanizations (Montréal, Canada, 2011),
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 14 August 2014].
190 Asian Development Bank PASO projestipranote 80.
101 \world Bank, 'Pacific Aviation Safety Office Reforproject No. P145057
<http://www.worldbank.org/projects/P145057/paciigiation-investment-program?lang=en>
[accessed 14 August 2014].
192\world Bank, 'Pacific Aviation Safety Office ReforRtoject’, Report No: PAD532, (2013),
<http://documents.worldbank.org/curated/en/2013/8846423/pacific-islands-pacific-aviation-
foaafety-office-reform-project> [accessed 14 Auguxt4y, p.2.

Ibid.
1941n 2010 the government of the Cook Islands repittat, although it recognises that the objec-
tive of PASO was to ‘provide in the long-term arpirovement in quality and extension of ser-
vices, at a lower total cost than is currently thbg the...industry and member governments’, it
believed that in practice ‘the contrary has ocalirrf€he Cook Islands government has further
underlined that it intends to rely on the servipesvided by the Civil Aviation Authority of New
Zealand. (Source: Pacific Islands Forum SecretdHatific Plan Annual Progress Report Annex’,
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will most probably have to reinvent itself in the futureianother type of a RA-
SO.

3.4.3.3 THE INTERSTATE AVIATION COMMITTEE

i. Legal basis and organisational set-up

IAC was established following the dissolution of the UnidnSoviet Socialist
Republics (USSR) on the basis of the Agreement on Civil kwiaand Airspace
Utilization which was signed at Minsk on 30 December 1991 (hafter the
‘Minsk Agreement’) and has been in force since that Yat&C has asui generis
legal and institutional set up which deserves a more detaikskmtation, not
least because in 2014 it was one of only three RASOs in thd wmbowered to
take legally binding decisions on behalf of its Member St&fes.

The Minsk Treaty describes IAC as an executive body of the Cdfancil
Aviation and Airspace Utilizatiof’ which in turn is an organ of the Common-
wealth of Independent States (CI&).IAC considers itself as an international
organisatiort®

The IAC has legal personality within the domestic legal ordershef t
Member States, which extends to all issues which are necessahe fpertor-
mance of its function§° The organisational structure of the IAC comprises eight
permanent commissions (Figure XII) which also ‘possess the riglatguoidical
person and independent budgéts.’

(2010), <http://www.forumsec.org/pages.cfm/newsrfmouments-publications/programme-
project-reports/pacific-plan-progress-reports.htfislccessed 14 August 2014], p. 55.

195 Agreement on Civil Aviation and Airspace Utilii *, Minsk, 30 December 1991, ICAO
Registration No. 3720. The original signatoriesh&f Minsk Agreement were the Russian Federa-
tion, the Republic of Armenia, Republic of Azerlaaij Republic of Belarus, Republic of Georgia,
Republic of Kazakhstan, Republic of Kyrgyzstan, &gz of Moldova, Republic of Tajikistan,
Republic of Uzbekistan, Turkmenistan and Ukraine.

1% The other two are EASA which is presented in Céiagt and ECCAA which is addressed
under Section 3.6 of this Chapter.

107 statute of the Council for Aviation and Airspddslization and the Statute of the Interstate
Aviation Committee’, 19 February 1992, ICAO Regitstn No. 3720, p. Article 1.3.

1% The Commonwealth of Independent States (CIS) istennational organization formed in
1991 by the Russian Federation and some other lieptitat were formerly part of the USSR.
Following the withdrawal of Georgia from the CISAngust 2009, it is now comprised of nine
Member States which are the Russian FederatiorRépeblics of Armenia, Azerbaijan, Belarus,
Kazakhstan, Kyrgyzstan, Moldova, Tajikistan and &kibtan. Ukraine and Turkmenistan do not
consider themselves as Member States of CIS.

191AC, 'The Role of a Regional International Civitiation Organization in Ensuring Flight
Safety', DGCA/06-IP/16, Directors General of Ciliation Conference on Global Strategy for
Aviation Safety (Montréal, Canada, 2006), at paapfrl.1.

M0 AC Statute'supranote 107, at Article 11.6.

" Ibid. at Article 111.13.
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Figure XII: Organisational structure of the Interstate Aviation Committee

IAC Chairperson

Commission for
harmonization and
coordination of flight safety
programmes
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Commission for liaison with
ICAO and international and
interstate organizations

Commission for aerodrome
and equipment certification

Commission for accident

investigation Administrative commission

Commission for scientific
and technical support of Finance commission
accident investigation

Source: Interstate Aviation Committee*?
ii.  Main safety functions

The Minsk Agreement sets out the general mandate of the IAC apdsitible
functions and responsibilities, however the precise competencesiéiChe the
territories of the contracting parties, including the delegation okexegcise of
safety functions and duties, are defined in specific agreements, or jsptmms
cluded between the IAC and the States concerned.

For example in the case of the Russian Federation this relapasstie-
fined in a protocol signed between the IAC and the Ministry rain3port in
2006 Under this protocol, IAC is responsible for developing rulegHerRus-
sian Federation in the areas of airworthiness of civil aircraft, certdicati inter-
national aerodromes and their equipment, impact of aircraft on the reme&nd
and investigation of aircraft accidents. Moreover, under the protdeolAC is
responsible for performing, on behalf of the Russian Federation, eaitifi of
aircraft and their components, approval of production organisatientfjcation
of international aerodromes and their equipment, and organisatiareaishtion
of the investigation of aircraft accidents occurring within the teyritd the Rus-
sian Federation or involving Russia as the ‘State of Design’, tage'8f the Op-
erator’ or the ‘State of Registry’ outside the Russian territory.

2| AC, 'Interstate Aviation Committee: presentatigpersonal archives of the author, 2004).

13 protocol No. 4/01-92 signed on 20 February 2006.
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- The role of IAC in aviation safety rulemaking

In accordance with its statute, IAC ‘shall issue inter-State regulaistruments
which shall be subject to mandatory compliance on the territory tfieaflound-
ing States...**

In practice the rule-making process within the IAC is based on dhle o¥
Commissions established in each relevant subject domain, that @mmission
for certification and aviation regulations - the Aviation Registex, Commission
for aerodrome and equipment certification, and the Commission foreatdid
vestigation. Draft regulations are submitted by the Commisdimrtke Council
for Aviation and Airspace Utilization for approval by consensus.

The regulations adopted by the Council for Aviation and Airspidea-
tion, although legally binding under the Minsk Agreement, atedirectly appli-
cable in the domestic legal orders of the IAC Member States andmbedjiven
such effect through enabling national legislation. For exammeRussian Feder-
ation has divided the responsibility for developing its asratsafety rules be-
tween the Ministry of Transport and the IAE, with the latter authorised by the
governmenit® to develop and amend aviation rules on behalf of the Russién F
eration, within the scope of the delegation protocol.

In addition to regulations, the IAC also issues detailed techrecaiire-
ments for the design and certification of aircraft and their comporentsell as
aerodrome and navigation equipment and facilities used in th& CIS.

- The role of IAC in aviation safety certification and oversight

Under the Minsk Agreement the IAC has competence to issue certifeades
other documents on behalf of its Member States. There is a twe [@tacess to
enable this. Firstly there needs to be an additional protocoludetbetween the

IAC and any of its Member State wishing to delegate certification etanpes.
Secondly enabling State legislation must be adopted to ireplethe delegation

into a national legal system. For example, in the Russian Fedtethad IAC was
given qual status as an authorised organ through the protmedluded with IAC

in 2006™® and corresponding Presidential Decrees and Governmental Resolu-
tions® Accordingly, IAC acts on behalf of the Russian Federation foessse-

lated to airworthiness, aerodromes, and environmental certificat@uading:

- certification of aircraft and their components (including aircraft noige ty
certification);

- approval of design and production organisations for aeronauticalgispdu

- certification of international aerodromes and their equipment;

4 AC Statute'supranote 107, Article 111.14.

115 Governmental Resolution No. 360 of 27 May 1998&/ufes that the rules of the Russian Fed-
eration that have been approved by the CouncAv¥@tion and Airspace Utilization are enacted
by the corresponding federal bodies.

116 Governmental Resolution No. 367 of 23 April 1994.

M7|AC, 'Asnanmonnsie [pasuna (Aviation Regulations)'
<http://lwww.mak.ru/russian/russian.html> [access@dugust 2014].

118 protocol No. 4/01-9%upranote 113.

119 presidential Decrees No. 439 of 5 May 1992 and99d.of 13 June 1996, as well Governmen-
tal Resolutions No. 367 of 23 April 1994, No. 3¥6&/d\pril 1995 and No. 1147 & September
1997.
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- accreditation of ‘certification centres’.

For those States which have delegated to IAC aircraft certification compe-
tences, IAC will also be acting as a technical agent under BASAsriing ar-
rangements concluded with third countries or foreign aviation ati#sdf’

- The role of IAC in air accident investigation

Under the Minsk Agreement, and the IAC Statute, the IAC can acetgadion
of State functions and duties related to aviation accident inaéstig:* A num-
ber of Contracting Parties to the Minsk Agreement, includingrilesian Federa-
tion and Belarus have taken advantage of this possiiflishe legal modalities
for the exercise of such delegations are presented in detail in Sad&idealing
with RAIOs.

iii.  Practical aspects of implementation

Originally twelve States signed the Minsk Agreement, but tadayevel of par-
ticipation of the original signatories in IAC varies. For exbgince the estab-
lishment of IAC in 1991, countries such as Geotgialoldova?® and Ukrainé&®
have concluded, or are in the course of negotiations, of aviation agrt=ewith
the EU. These agreements provide or will provide for the participafitme civil
aviation authorities of these countries, to various degreese iwahk of EASA.
In practice today the Russian Federation, in whose territory IA@$hhsadquar-
ters, is the most closely associated Member State of this RAGOafregulatory
point of view!?®

120 See Section 5.5 of Chapter 5 for discussion almbernational activities of IAC and other RA-
SOs.

121 'Minsk Agreement'supranote 105, Article 7(e); 'IAC Statutesupranote 107, Article 11.5(e);
IAC presentation (20043upranote 112.

122 For Belarus see for example report issued by IA€the competent investigating authority,
concerning the accident of BAe-125-800B, registratiumber RA-02807, which occurred on 26
October 2009 in the proximity of the Minsk airport.

123:Common Aviation Area Agreement between the Eusopgnion and its Member States and
Georgia', 2 December 2010, (OJ L 321, 20.11.2012).

124:*Common Aviation Area Agreement between the Eusiopgnion and its Member States and
the Republic of Moldova', 26 June 2012, (OJ L Z8210.2012).

125EC, 'EU and Ukraine skies to join forces', Predsase IP/13/1181, (2013).

126 Conclusion reached based on the review of the IC/SSDAP reports for the signatories of the
Minsk Agreement, as well as experiences of theautiho was responsible in EASA for interna-
tional cooperation with a number of IAC Member 8tatncluding Ukraine, Moldova and Geor-

gia.
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3.4.3.4 THE BANJUL ACCORD GROUP AVIATION SAFETY
OVERSIGHT ORGANISATION

i. Legal basis and organisational set-up

BAGASOO was established by seven West African Stdtes the basis of an
international agreement signed on 30 June 2808ithin the broader framework
of the Banjul Accord Group (BAG) Agreemélt. Its predecessor was the
COSCAP-BAG - a technical cooperation project established by I©AgDhance
the safety oversight capabilities of the BAG State8AGASOO is one of the
RSOOs which evolved from a COSCAP project (see Table 1V).

Its founding agreement establishes BAGASOO as a self-accounsititg in
tution of the BAG. This in practice means that the BAG Cdwf Ministers and
BAG Secretariat are involved in the review of the annual financialuatsmf
BAGASOO™! through an audit, and facilitate dispute settlement procederes b
tween the BAGASOO Member Staté8At the same time, the Director Generals
of the seven BAGASOO Member States, together with the Execuireetdr of
BAGASOO constitute the governing Board of Directors which resiewd ap-
proves the budget of this RSG.

BAGASOO has legal personality under its founding agreeffiérits
headquarters is located in Abuja, Nigeria.

ii.  Main safety functions

BAGASOO became operational in July 20f0Under its founding agreement, the
key objective of this RASO is the:

Promotion of the safe and efficient use and devetg of civil aviation, and the provi-
sion of assistance to States for meeting theitysafeersight obligations and responsibili-
ties under the Chicago Convention and its relagéetg Annexes®

27 Republic of Cape Verde, the Republic of Gambia,Rlepublic of Ghana, the Republic of
Guinea, the Republic of Liberia, the Federal Rejgutdl Nigeria, and the Republic of Sierra Leo-
ne.

128'Banjul Accord Group Aviation Safety Oversight @nisation Agreement', Montreal, 30 June
2009 ICAO Registration No. 5462. The BAGASOO agrephentered into force upon signature.
129:Agreement for the establishment of the BanjulgkdcGroup’, Banjul, 29 January 2004, ICAO
Registration No. 5455. The main objective of the@®Agreement is to accelerate the implementa-
tion of the Yamoussoukro Declaration and the Yarsoukro Decision which aim at the liberaliza-
tion of air transport in Africa. For further detaibn the BAG Agreement see: Schlumbergapra
note 37 in Ch.1, at pp. 82-86.

130 Emmanuel Akatue, 'Institutionalization of the Rdrccord Group Safety Oversight
Organization', RASG-AFI/1 - IP/7, (First meetingtbé Africa - Indian Ocean Regional Aviation
Safety Group, RASG-AFI/1, 2012).

1S BAGASOO Agreementsupranote 128, Article 15(6).

132 hid. Article 18.

33BAGASOO official, 'Interview No 6', (2014).

134 BAGASOO Agreementsupranote 128, Article 2.2.

135 |nstitutionalization of BAGASOO (RASG-AFI/1 - IP)Zsupranote 130, at Paragraph 5.

138 'BAGASOO Agreementsupranote 128, Article 4(1).
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BAGASOO'’s founding agreement does not specify tbmains of aviation
safety for which it is competent which means tigpriactice it can develop coopera-
tion in any of the areas covered by ICAO Annexas2013 its activities coveredtie
areas of personnel licensing, airworthiness, flight operationseandrames, with
the intention to extend its scope in the future to security @il &’

BAGASOO'’s functions are relatively broad and include development of
harmonised safety requirements, procedures and manuals for adoptiasseand
the Member States, providing support to certification and swsme#, develop-
ment and implementation of training programs and other. BAGAS@®also
evaluate the safety oversight capabilities of its Member Statesedmadvtih the
implementation of USOAP corrective action plans, as well as accepttietegf
certification and surveillance task®.

In the area of rulemaking, BAGASOO prepares regulations, guidance ma-
terial, policies and procedures and submits them for adoption ssdyw the
Member States. The regulations are not directly applicable and néedtitans-
posed into the national legal systelfisThe objective of BAGASOO is to ensure
a harmonised regulatory environment in line with the ICAO SARPs.

As far as implementation of legislation is concerned, BAGASOE€> amt
enjoy delegated executive powers directly under its founding agreermmev-
er, in accordance with its Article 5, BAGASOOQO can accept delegatioartfica-
tion and surveillance functions when so requested by a Memder. 8t the time
of writing this study in 2014 BAGASOO had not concludety such delegation
agreement$* In addition the BAGASOO is mandated to partake, with respect to
all its Member States, and irrespective of the status of their safetsigivt capa-
bility, in all initial certification exercises ‘for the purpose of mitoring and ensur-
ing the uniform application of common standards within the BAB-Region**?

So far BAGASOO focused primarily on human capacity buildingluid-
ing in particular the development of qualifications and trainingvidtan safety
inspectors in the region. It has also been developing aviation satyight da-
tabases, participating in the AFI-CIS, and conducting vigittss Member States in
order to carry out gapnalysis and subsequently assist Member Stateddiressing
identified deficiencies™

13" BAGASOO, 'Revised Brochure'
<http://www.bagasoo.org/en/images/docs/downloadsiba@o_brochure_revised.pdf> [accessed 10
August 2014].

138'BAGASOO Agreementsupranote 128, Article 5. For a more detailed overvighBA-
GASOQO'’s work see: Institutionalization of BAGASORASG-AFI/1 - IP/7)supranote 130.

139 BAGASOO Agreementsupranote 128, Article 8(f)-(g).

140 bid. Article 14(b).

141 )nterview No 6', (2014)%upranote 133.

142:BAGASOO Agreementsupranote 128, Article 5(f).

143 |nstitutionalization of BAGASOO (RASG-AFI/1 - IP)7supranote 130, at Paragraph 7.2. See
also: The Aviation & Allied Business Journal (1220@12), 'BAGASOOQ: Future Regional Safety
Pivot’, Interview with Mr Emmanuel Akatue, ExecwtiDirector of the BAGASOO'
<http://www.aviationbusinessjournal.aero/2012/1agasoo-future-regional-safety-pivot.aspx>
[accessed 23 July 2014].
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iii.  Practical aspects of implementation

BAGASOO has limited personnel and, at the moment of writifg study, did
not expect to develop the capacity to act as a fully-fledged civatiami authori-
ty.!** Instead it intended to rely on inspectors from the region thraugo-
operative inspectorate scheme, similar to the one established by@Q\&QApre-
sented under Section 3.4.1.2. BAGASOO expects that the evatoe inspec-
torate scheme will enable it to maintain staffing levels thitamsure the effec-
tiveness of its work programmes whilst, at the same time, signtfy reduce
operational cost'®

Since its establishment in 2010 BAGASOO has experienced financial
challenges. This is because although the BAGASOO founding agnéemvis-
ages that BAGASOQO is to be principally financed through a Pass&egvice
Charge to be collected from its Member States, as well as revenuesglérom
BAGASOO'’s operational activities, in practice this scheme hasmuoked as
planned, primarily because of Member States’ different charging policiésh
proved difficult to harmonis&® BAGASOO had therefore to resort to sharing the
budget amongst its Member States on a pro rata basis, but it@@dy some
States have actually been contributing fully to the butfdest the beginning of
2014 BAGASOO was considering reverting back to the implementati a Pas-
senger Service Charge instead of relying on State contribdtfons.

Overall BAGASOO can be characterised as a RSOO with mainly expert
advisory, consultancy and technical support functions, buthwfrom a legal
point of view also has the necessary mandate to exercise safety ovemght
tions on behalf of its Member States. It remains to be seen toextett this
mandate will actually be used in practice in the future.

3.4.4 RASO (TYPE II): ASUPRANATIONAL AVIATION SAFETY
AGENCY

The second type of RASOs is a supranational aviation safety agemoynpari-

son with the previous category, the main feature of this typbaisit evolves
within the broader institutional and legal framework of a R -rom a policy
point of view this means that a RASO is used by the REI® d@sahnical arm for
the implementation of a single regional air transport market.

The extent to which a RASO can rely on the REIO’s institutidrsahe-
work and legislation is directly proportional to the level aégration of the latter.
If a REIO has truly supranational character and can adopt throuigistitations
legally binding legislation, this legislation will alsind the RASO and will form

144 BAGASOO Brochuresupranote 137. Also confirmed through: 'Interview Np(@014),supra
note 133.

145 BAGASOO, 'Framework of the Banjul Accord Group &ibn Safety Oversight Organization
(BAGASOO) and The Banjul Accord Group Accident Iatigation Agency (BAGAIA)', C-
WP/13396, (187th session of the ICAO Council, 200&)Paragraph 1.4.

146 BAGASOO: Future Regional Safety Pivot’, Interviesith Mr Emmanuel Akatue, Executive
Director of the BAGASOOsupranote 140. Also confirmed through: 'Interview Np(@014),
supranote 133.

147 |nstitutionalization of BAGASOO (RASG-AFI/1 - IP)7supranote 130, at Paragraph 6.1.
148 1nterview No 6', (2014)%upranote 133.

149 For examples of REIQsupranote 61.
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the foundation of a single regional safety system. This is fample the case
with the EU and EASA, which is currently the most prominermingxle of a su-
pranational aviation safety agency and will be subject to a def@iésdntation
and analysis in the following chapter. A similar relationskifpeing developed
between the Organisation of the Eastern Caribbean States (OECSkd&@-th
CAA, which is addressed in Section 3.6 of this chapter.

If the level of the integration of a REIO is less deep, a RA&D be rely-
ing on the former to a lesser extent, as is the case with tI®SOA presented
below. By mid-2014 there have still been very few truly sugranal aviation
safety agencies, but it can be expected that additional ones we#itdgished, in
particular in Africa, where some of the RECs have legislative competances
envisage establishing RASOs. This is the case for exampledUEROA which,
as discussed under Section 3.4.1.1, is planning to estaislisivn RASO type
body.

3.4.4.1 EAST AFRICAN COMMUNITY CIVIL AVIATION SAFETY AND
SECURITY OVERSIGHT AGENCY

i. Legal basis and organisational set-up

CASSOA was established in 2007 as a self-accounting institaf the EAC. Its
legal basis is a protocol signed by the three founding Steesly Kenya, Tan-
zania and Uganda on "1@pril 2007,"° and adopted under Article 92 of the EAC
Treaty on 18 June 2007 (hereinafter the ‘CASSOA protocdt’) Subsequently
two more States, Rwanda and Burundi, have joined the EAC exainte parties
to the CASSOA protocdf? CASSOA is therefore a specialised institution of the
EAC responsible for aviation safety and security.

Although CASSOA is an institution of the EAC, in practiteelies to a
small extent on the EAC institutional framework. With the excepdf the privi-
leges and immunities which CASSOA derives from the EAC Treaty,the EAC
Court of Justice, which is the designated forum for dispute rasolunder the
CASSOA protocol, CASSOA works largely independently. For exemthe
rules, procedures and manuals are developed by CASSOA Technical €ommi
tee(s) and following their endorsement by CASSOA's Board of Direcpues,
sented to the Member States for enactment in their national {egeirs->

150'protocol on the establishment of the East Afri€ammunity Civil Aviation Safety and

Security Oversight Agency’, signed on 18 April 2G¥ approved during the 5th Extraordinary
Summit of EAC Heads of State held in Kampala, Ugamid 18th June 2007',
<http://www.cassoa.org/docs/Documents/protocol.gdteessed 10 August 2014].

151 Article 92 of the EAC Treaty requires, among othénat the EAC partner States harmonise
their policies, rules and regulations on civil diia in order to promote the development of a safe,
reliable, efficient and economically viable airrtsport system in the region in compliance with the
international standards.

152 Treaties of Accession of the Republic of Rwanda Barundi to the East African Community,
both signed on 18 June 2007 are available at
<http://lwww.eac.int/legal/index.php?option=com_dae®Itemid=28> [accessed 10 August
2014].

153 CASSOA Protocolsupranote 150, Article 7(d)-(e).
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CASSOA has legal personality Its headquarters is based in Entebbe,
Uganda>®

ii. Main safety functions

Under its founding protocol, the mandate of CASSOA covers dattion safety
and security oversight, without however distig%uishing further specific do-
mains of aviation safety for which it is competetit.In practice it has been sup-
porting its Member States in the areas of flight safety standadisding air op-
erations, airworthiness and crew licensing, as well as aerodroma&nd’

The primary role of CASSOA is to assist the EAC Member Statewest-
ing their safety and security oversight obligations under the @hi€onvention
and its Annexes, as well as to provide a forum and structutisdass, plan and
implement common measures for the enhancement of safety and secuniy of ci
aviation™® From a legal point of view the structure and contents of the OASS
protocol is similar to the BAGASOO founding agreement, &ithajor difference
that CASSOA's mandate also covers security issues.

In contrast to BAGASOO, the CASSOA currently does not have ra ma
date to accept delegation of safety oversight functions from its EeStates.
For the time being CASSOA performs mainly advisory and suppadtions.
Since its establishment it has been focusing primarily on hasat@n of regula-
tions and procedures, providing assistance to States in rgammimpliance with
ICAO SARPSs' provision of training to national inspectors, exchange of safety
information and implementation of operational projects, such amemoa exam-
ination scheme for aviation personnel or EAC centre for aviatiedigime®° It
has also established — with mixed results - a system for the gludraviation
safety inspectort*

iii. Practical aspects of implementation

Similar to BAGASOO, CASSOA has been facing challenges in respeits to
funding. The CASSOA protocol envisages various sources ofrignificluding a

%% |pid. Article 3.

1% CASSOA, 'Regional cooperation for the enhanceroksafety oversight: obstacles and lessons
learnt’, ACAC/ICAO Seminar/Workshop on Regionale®afOversight Programmes, (Rabat,
Morocco, 2012).

156 CASSOA Protocolsupranote 150, Article 2.

157 Regional cooperation for the enhancement of safegysight: obstacles and lessons learnt,
supranote 155.

%8 CASSOA Protocolsupranote 150, Article 4(c). For a more detailed ovewiof CASSOAs
activities see: Regional cooperation for the enbarent of safety oversight: obstacles and lessons
learnt,supranote 155; and: CASSOA, 'Safety Initiatives and iBeal Organizations in the AFI
Region', RASG-AFI/1 — IP/8, (First meeting of th&iéa Indian Ocean Regional Aviation Safety
Group, 2012).

1%9With some success, as for example Rwanda was ein\2012 from the ICAO list of States
with ‘Significant Safety Concerns’. See: Regionabperation for the enhancement of safety
oversight: obstacles and lessons leampranote 155.

180 safety Initiatives and Regional Organizationshie AFI Regionsupranote 158, at Paragraph

3.

181 |pid.
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fees and charges scheme and sources provided by #/Cpractice the organi-
sation is largely dependent on the funding from its Member Statieich have
their own priorities and whose contributions proved to be un&idris has re-
sulted in difficulties in attracting and retaining sufficient toem of qualified

technical personnel, in particular pildfs.

Another challenge has been the difficulty in implementing an effecti
scheme for the sharing of inspector resources amongst the Member States du
‘relatively few qualified and skilled inspectors within the regiti CASSOA has
also highlighted resistance from civil aviation authorities basegerceptions of
competition for safety oversight responsibilities, differences ial lB|gmeworks,
drafting principles and regulatory promulgation procedures of MembearsStd
some of the problems in discharging its mandte.

It is the objective of CASSOA to evolve in the future into aFRAwith
some of the safety and security oversight competences formally delegétbg
the Member States. To this end an organisational developmenrtgsdareen pre-
pared'®” and expert assistance sought from ICAO as to how such a future man-
date might best be structurfd.However, as CASSOA is an institution of the
EAC, such evolution would ultimately depend on the degis&ken at the EAC
level and would require a change to the CASSOA protocol. Titisrn may de-
pend on the future integration path of the EART.

3.5 REGIONAL ACCIDENT INVESTIGATION ORGANISATIONS
3.5.1 INTRODUCTION

Beyond regulation and oversight of civil aviation, which isdbenain of RSOOs
dealt with in the previous section, civil aviation accidenestigatiori’®is also an
area where regional cooperation can bring regulatory efficiencies and eesnomi
of scale. This study would therefore not be complete without refferring to
RAIOs, which, although not yet as numerous as RSOOs, havéedsogaining
increasing attention in recent years.
Today commercial aviation is overall a very safe sector of transtbrt w

fatal accidents occurring rarely as Chapter 1 demonstrated. This meanaitirat m

162 CASSOA Protocolsupranote 150, Article 15.

163 Regional cooperation for the enhancement of safegysight: obstacles and lessons learnt,
supranote 155.

%% |bid.

185 safety Initiatives and Regional Organizationshie AFl Regionsupranote 158, at Paragraph
3.2.

166 Regional cooperation for the enhancement of safegysight: obstacles and lessons learnt,
supranote 155.

167 CASSOA, 'Organisational Development Plan 2010/014215'
<http://www.cassoa.org/docs/Approved%20CASSOA%2@@isation%20Evolution%20Plan%?2
OR2.pdf> [accessed 10 August 2014].

%CAQ, 'Cooperation with Regional Organizations &wetjional Civil Aviation Bodies', C-
WP/13885, (197th session of the ICAO Council, 201&)Paragraph 8.1.

189 safety Initiatives and Regional Organizationshie AFl Regionsupranote 158, at Paragraphs
2.1.4and 5.1.

170 according to Annex 13 to the Chicago Conventiotat&s have an obligation to ensure the
investigation of both accidents and serious act&gldris section, for the sake of brevity, will
refer only to accident investigation and accidemestigation bodies or authorities.
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taining a permanent accident investigation authority with qual#fiatf and ade-
quate facilities can be costly even for wealthy regions. When(f,28e Europe-
an Commission presented its proposal for a new EU regulatiair accident
investigations, it highlighted, as one of the drivers fomit$ative ‘lack of a uni-
form investigating capacity in the E&™ and underlined that ‘especially for
smaller Member States it is difficult to mobilise the necessary éspdar more
complex investigations and to be on par with large manufacturesecators®’2
and that ‘in practice, only Member States with big manufacturidgstry can
jgst;fyl?gudgets necessary to maintain a properly staffed and equjpptubri-
ties].’

The difficulties that States in general experience in meetingldwgit ob-
ligations related to aviation accident investigations are bestréited with the
ICAO USOAP results. According to 2014 ICAO data concerningetiel of ef-
fectiveness of safety oversight systems, accident investigatian &rea where
overall the States’ capabilitiese the weakestyith the level of effective imple-
mentation at only 500}554

States can try to mitigate these difficulties through various saddms can
include technical activities such as joint planning and conduttiming for in-
vestigators, or provision of assistance within the framework of &plarinves-
tigation. It may also entail formalisation of cooperation by medmeemoranda
of understanding, letters of intent or international agreements. To& ROAC
Code of Conduct on Co-operation can be given as an example oflagadly
binding arrangement providing a convenient framework for co-operatitsideu
the context of a specific investigatidft. The ECAC Code of Conduct addresses
issues such as: collaboration during an investigation, managemesgources,
exchange of information and training activities.

States can also establish multimodal investigating agéfftasjoint civ-
il-military*’” aviation accident investigation bodies, in order to reduce this,co
and provide for efficiencies deriving from aggregation of knowledge apdriex
ence related to investigation of transport accidents.

In order to help States in meeting their accident investigatidigations
ICAO started to promote the RAIO concept. This idea was formaitgdanced
into the ICAO regulatory framework in 2010 with the adoption oharendment
to Annex 13 envisaging the possibility of delegation g&stigations to RAIOSs:

1 EC, 'Impact Assessment accompanying the propdshédEuropean Commission for a
Regulation of the European Parliament and of thenCibon investigation and prevention of
accidents and incidents in civil aviation', COM(20611 final, (Brussels, 2009), p. 14.

72 bid. at p. 15.

173 bid.

174 Regional Performance Dashboarsispranote 15 in Ch.1.

S ECAC, 'Code of Conduct on co-operation in thedfied civil aviation accident/incident
investigation' <https://www.ecac-
ceac.org//publications_events_news/ecac_documedescof_conduct> [accessed 7 August
2014].

178 Multimodal boards operate for example in the Neémels, Bulgaria, Latvia and Sweden

Y7 1n Sweden for example, the Swedish Accident Irigatibn Board, which is a multimodal safe-
ty board reporting to the Ministry of Defence, ésponsible for investigating accidents involving
not only civil but also military aircraft, includinSwedish military aircraft subject to an accident
abroad unless stipulated otherwise in internatiagabements. See: Piotr Kasprzyk, ‘Legal
Ramifications of the Investigations of the 2010i$toPresident’s Aircraft Accident’, ASB6
(2011), p. 214.
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The State of Occurrence shall institute an invasiig into the circumstances of the ac-
cident and be responsible for the conduct of thvestigation, but it may delegate the
whole or any part of the conducting of such inyggion to another State or a regional
accident investigation organization by mutual agement and conseht

The concept of a RAIO is not a new one. In Commonwealth of the Ind
pendent States, the IAC, in addition to being a RSOO apreasnted in the pre-
vious section, also acts as a RAIO. Overall however, and in conitrafe
RSOOs, the practical application of the RAIO concept has sceeéar tather lim-
ited. Until 2014, in addition to the IAC, only one otlseich organisation had been
established — the Banjul Accord Group Accident Investigation égen
(BAGAIA). ' In 2010, the EU established the European Network of Civd-Av
tion Safety Investigation Authorities (ENCASIA), but this ongation has only a
supporting and coordinating role, and does not conduct inaéstig on behalf of
EU Member State¥° ENCASIA can be at best qualified as a pre-RAIO.

According to ICAO the key benefits of a RAIO are to:

- Eliminate duplication of efforts by pooling human, technical financial
resources;

- Achieve economies of scale leading to effectiveness and efficiency,

- Demonstrate, as a responsible regional organisation, improvedakgion
solidarity;

- Enable investigators in the region to gain experience more quickly,

- Facilitate the recruitment and retainment of investigators by States;

- Help achieve the independence of investigati8hs.

The ICAO RSOO Symposium of 2011 similarly concluded tharéhare
benefits to be derived from the establishment of Regional Accideninaitnt
Investigation Organizations (RAIOs) and from close collaborationcanddina-
tion between RSOOs and RAICE?

In the context of aviation accident investigations, the iskae must be
particularly underlined, and which is fully applicable to a RAI®the require-
ment of independence and separation of the accident investigataesgrdnder
Annex 13, the sole objective of the investigation of an accidemtcident is the
prevention of accidents and incidents. It is not the purposieiofictivity to ap-
portion blame or liability®® There are a number of consequences of this basic

178 Annex 13 to the Chicago Convention, at Paragréphsnd 5.1.2.

19 'Banjul Accord Group Accident Investigation Agerfagreement’, Montreal, 30 June 2009,
ICAO Registration No. 5463. The Member States of WA are: Republic of Cape Verde, the
Republic of Gambia, the Republic of Ghana, the Répwf Guinea, the Republic of Liberia, the
Federal Republic of Nigeria, and the Republic @i Leone

180 EyY, 'Regulation (EU) No 996/2010 of the Europeari@ment and of the Council of 20
October 2010 on the investigation and preventioacsfdents and incidents in civil aviation and
repealing Directive 94/56/EC', (OJ L 295, 12.11@0Article 7.

181 |CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 2.2.

182 Outcomes of the Symposium on Regional Safety Gyler©rganisations (oral report to ICAO
Council),supranote 4 in Ch.1.

183 Annex 13 to the Chicago Convention, at Paragraph 3
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requirement at the legal, as well as operational and organisageeh, lincluding
that:

- The accident investigation authority shall have independencee incth-
duct of the investigation and have unrestricted authority oveoitduct;

- Air accident investigations shall be separate from any judicial omasim
trative proceedings to apportion blame or liability;

- Air accident investigations shouifdhve unrestricted access to all evidential
material without delay and are not impededdulyninistrative or judicial
investigations or proceedind¥’

Similar to accident investigation authorities at national levBRIABD must
be independent in its actions, impartial and be perceived as Atmbrding to
ICAO guidelines on RAIOs, ‘it should be established in suctag that it can
withstand political or other interference or presstife.’

Today an aviation accident, especially in commercial air transpoarely
a mono-national event, and almost routinely multiple Statésbeiinvolved in
the investigation either as a result of their technical interesttjttas a ‘State of
Registry’, ‘State of the Operator’, ‘State of Manufacture’, ‘State of Dé&sigrby
being a State whose citizens were injured or killed in the accitfeRtess and
politicians from the victims’ countries, as well as the familied relatives, will
also routinely follow the investigation and may try to exert sues on the inves-
tigators or prematurely speculate about the probable cat®e(s).

In this complex environment, establishing a RAIO can be beneficial from
the perspective of strengthening independence of safety investigasmes;ally
in States which do not have resources necessary to organise acuidstigjation
individually at national level. In such cases, a technically coamp&AIO would
represent a strong counterpart to regulators and would be morettikeyve re-
sources adequate to be on a par with manufacturers and airlines.

In addition, in the case of States which already have indepeadeident
investigation authorities, regional cooperation can offer benefitael&EU, one of
the reasons behind the 2010 establishment of ENCASIA (see S8d&i@r8 be-

184 For an overview of legal aspects of the indepeoeer air accident investigations see: Paul S.
Dempsey, 'Independence of Aviation Safety InveitgaAuthorities: Keeping the Foxes from the
Henhouse', JALC?5 (2010).

185|CAO Doc. 9946supranote 3 in Ch.1, at Forward.

18 Under ICAO Annex 13, Standard 5.27, the rightthefState which has a special interest in an
accident by virtue of fatalities or serious inj&ri® its citizens are formally more limited comghre
to the rights of States which have a technicak@stein the investigation, and which are entitied t
appoint an accredited representative. However thereases where the interest of the State repre-
senting the fatally injured passengers will betsong that this State may even take over the re-
sponsibility for the conduct of the investigatiaipon delegation by the State of occurrence. This
has been the case with the shooting down of theydan flight MH17 over Ukraine on 17 July
2014, and where Ukraine, as the ‘State of Occug’edelegated the conduct of the investigation
to the Netherlands, as the State which represhéechajority of the fatally injured passengers on
that flight. For further details on this case deetch Safety Board, 'Dutch Safety Board heads
investigation: investigation effort in full swinglack boxes currently being read out', Press
Release, (2014).

187 For a very good analysis of the general publicjimand policy makers’ reactions to aviation
accidents (case studies from the US), see: Rog&udlhb and David M. Primo, The plane truth:
Airline crashes, the media and transportation gp(2003).
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low) was to ‘improve the quality of investigations conducted#fety investiga-
tion authorities and to strengthen their independetite.’

According to IAC, it is also ‘much easier to prevent conflicténtérests
within the framework of regional organizations, as such an argtomn will, in a
significant number of cases, present [sic] several States, whiclmakk interac-
tion as well as information exchange and publicity easiér’.

3.5.2 ESTABLISHING A RAIO LEGAL FRAMEWORK: CURRENT
EXAMPLES AND PRACTICE

According to ICAO, the most important consideration in settipg RAIO is that

it be established ‘on a legal basis that clearly indicates itd #gnding and the
level of its responsibility within Member Statgg(”.ln 2014 there were two main
types of RAIO in operation:

- With the competence to conduct the safety investigations on luéliizlf
Member States; and
- Having a mainly coordinating and supporting role.

These are also the two types distinguished by ICAO in itKORAanual as
‘basic’ and ‘complex*™*

- In abasic set-upthe national accident and incident investigation authority
retains full responsibility for investigation activities within Member
State, while RAIO develops and provides common regulatioriiqso
and procedures for accident and incident investigation, provides duersig
of the implementation of such requirements, as well as advice, gaidan
and assistance to Member States;

- In a morecomplex set-upthe national accident investigation authorities
may delegate the whole or part of their functions and resporisibition-
cerning accident and incident investigation to a RAIO, which cordnet
vestigations on behalf of Member States.

The ICAO classification of RAIOs into basic and complex, broadlyecorr
sponds to the classification into pre-RASOs and RASOs whiash proposed in
Section 3.4.

The first type of RAIO is currently represented by ENCASIA in thé E
The second type is represented by IAC and BAGAIA. Some other magees-
tablish RAIOs are under consideration in different parts of the wiadtliding in
the Gulf Regiof’? and Central Americ&? but by mid-2014 had not yet material-
ised.

188 Regulation (EU) No 996/2016upranote 180, Article 7.

189 | AC, 'Regional Organizations in Accident and Irasitl Investigations', AIG/08-WP/22, (ICAO
Accident Investigation and Prevention (AIG) Divisa Meeting, 2008), at Paragraph 2.3.5.
190 |CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 3.4.2.

91 |bid. at Paragraph 3.10.1.3.

192|n addition to RAIOs which are envisaged in Afiea presented under Section 3.3.1.1 of
Chapter 3, a RAIO is also being considered by thl Begion. For more details see: UAE
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The key implication of the above distinction is that, if theedation of the
conduct of investigations is envisaged, it implies the gngrdf a legal personali-
ty to a RAIO. This is because, as will be demonstrated int€tseag and 6, the
carrying out by a RASO on behalf of its Member States of thetiims and du-
ties envisaged under the Chicago Convention presupposes theshsiahti of a
relationship of an international agency between the RASGOtaidiember States.
In such cases, the founding document of a RAIO will have to betamational
agreement or a binding supranational legal framework.

Even if States do not delegate the conduct of investigatmms RAIO,
they may decide to adopt common accident investigation regulatiithsa view
to ensuring uniform implementation of relevant Annex 13 SARRs.EU regula-
tion on air accident investigations can be given as an exampleSueteregional-
ly adopted legislation also offers an opportunity to orgarossesof the Annex 13
obligations in a collective manner. A good example in that respéoe European
Database of Safety Recommendatiotisvianaged by the European Commission
with the support of ENCASIA, the database constitutes a sieglasitory of all
the safety recommendations issued or received by the EU accident imtestig
authorities according to Annex 13. It allows information to bgregated at the
regional level with a view to identifying recommendations tFEide concern,
or specific safety patterns emerging from the data which may not atkebe
visible 1%

It is advisable that where States delegate the conduct of investigati a
RAIO, the investigations are based on common regional regulatiolisies and
procedures. Uniform regulatory framework is easier to apply from the pevepect
of a RAIO than a patchwork of national regulations. This mayelvewnot al-
ways be possible. For example in the case of interactions bethe&AtO and
local police and judiciary officers, the RAIO will have to abidesbyne, if not all,
local regulations.

In addition, the ‘State of Occurrence’ may not always be able toateleg
all of its responsibilities to a RAIO. For example the initedponse responsibili-
ties, such as ensuring the security of the accident site and protefcégience,
will have to be undertaken by the ‘State of Occurrence’, pendiigalaof the
RAIO investigation team and assumption of responsibilityHeritvestigation by
the RAIO!®

The founding document of a RAIO should ensure its independenice fr
any other organisation whose interests or tasks may be in cavifticthe objec-
tive of air accident investigations, and in particular the natigivil aviation au-
thorities or a RSOO if it has also been established. AccordiigA® such sepa-
ration should be achieved as a minimum at a functional 1&V#l. the EU, the

General Civil Aviation Authority, ‘Regional Accidemvestigation Organization', ACAC/ICAO
Seminar/Workshop on Regional Safety Oversight Riognes (Rabat, Morocco, 2012),

193 F| salvador, 'Establishment of a central amerazgident and incident investigation
organization', A38-WP/232, (38th ICAO Assembly, 3p1

19 Regulation (EU) No 996/2018upranote 180, Article 18.

19 European Network of Civil Aviation Safety Invesitipn Authorities (ENCASIA), ‘Annual
Report', (2013),
<http://ec.europa.eu/transport/modes/air/safetiydact_investigation/authorities_en.htm>
[accessed 30 March 2014].

19 1CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 3.10.1.5.

197 |bid.at Paragraph 2.4.9.
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members of ENCASIA - even though this organisation does naluctinvesti-
gations - are legally prohibited to ‘accept instructions from anylydugh could
affect the independent status of safety investigatitfis.’

The fact that a RAIO needs to meet the requirements of independence,
does not mean that it should not be administratively sugehand accountable to
governments of its Member States, or their supranational representativels-
tion to sound financial management, good administrative practices proper
implementation of policies, working methods, and regulatibnfact, in the case
of RAIOs which conduct safety investigations on behalf of thmber States,
such supervision and accountability is necessary, given the fadtsthdeémber
States will continue to be ultimately responsible for ensuringptiance with
their obligations under the Chicago Convention. The quesfiG®ASO oversight
by its Member States will be further discussed in Chapter 6.

Where a RAIO may offer particular advantages is in the area of the protec-
tion of safety information coming from the accident investigatimcess or ac-
quired under safety data collection and processing systems. If a RAdSab-
lished in the form of an international organisation or supiamatagency, its sta-
tus — through the immunities and privileges granted by the Me®Btates — may
offer enhanced protection to the safety information it collects. Fongeain the
EU, the protocol on privileges and immunities attached to théoknding trea-
ties and which ensures the inviolability of EU’s archives, aspto EU agen-
cies!®® Such protection should be balanced by ‘access to information'atlies
ing the release of information to the public if it does jeopardise the ability of
the RAIO to gather such information in the futéte.

In assessing the feasibility of a RAIO, practical aspects of ratitimal
cooperation such as language issues and knowledge of local cangessshould
also be taken into account. RAIO inspectors will need torbthe groundo in-
terview the witnesses, or to interact with the local police. Thilyalgo need
rights, recognised and enforced by all the RAIO Member States adhalkeces-
sary measures to ensure the effective conduct of the investigatiormapifm-
clude the right to have access to the site of the accident, aincedkage and
flight recorders, to call and examine/interview witnesses, requestdtieahex-
amination of the pilots, or to require the conduct of autopsy edion of the
bodies of the fatally injured persons.

At the national level, experience shows that in some couftfidse rights
of the air safety investigators can be in conflict with correspongliivijjeges of
the justice authorities and police conducting a parallel investigalios is a le-
gally complex issue, and ICAQO advises States to use a coinbidtiegislation,

198 Regulation (EU) No 996/2018upranote 180, Article 7(5).

199 For example Article 30 of Regulation (EU) No 21838, supranote 81 in Ch.2, confirms that
the ‘Protocol on the Privileges and Immunitieshed European Union’ applies to EASA.

200 the EU the information held by ENCASIA or EAS#without prejudice to: EU, 'Regulation
(EC) No 1049/2001 of the European Parliament artiefCouncil of 30 May 2001 regarding
public access to European Parliament, Council amdr@ission documents', (OJ L 145,
31.5.2001).

291 France and ltaly are often given as examplesignréispect; See: EC Impact Assessment
COM(2009) 611 finalsupranote 171, at pp. 18-19. For an overview of thgexitof criminaliza-
tion of aviation accidents see also: Sofia MicldediMateou and Andreas Mateou, Flying in the
Face of Criminalization: The Safety ImplicationsRybsecuting Aviation Professionals for
Accidents, (2010).
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protocols or agreements between the accident investigation aethljwdithori-
ties to ensure that the former are not ‘impeded by administratjuelioral inves-
tigations or proceedingé®® A RAIO may similarly want to develop a template of
advance arrangements to be used for the purpose of coordinatimg#isgations
with judicial and police authorities of Member States. In thef&lexample the
use of such advance arrangements has been made mandatory for alMeeEU
ber Stated”

3.5.2.1 THE INTERSTATE AVIATION COMMITTEE

In 2014, the only example of a RAIO actually entitled to condacident investi-
gations on behalf of its Member States was the IAC. This aatomn, which is
also a RSOO, has already been addressed under Section 3.4.2& eal its
RAIO functions will be further presented.

IAC should be seen as part of a regional system for air acciderstima-
tions for the CIS States. This is because, in addition tpdksibility to conduct
the actual investigations on behalf of some of its Member Stateslso respon-
sible for developing regional rules, procedures, manuals, traifiimyestigators,
checking compliance with such rules and procedures, as well asngs#is
Member States in the conduct of investigations in case the tetebas not tak-
en placé™ Its objective is to ensure the greatest possible harmonisatmeciof
dent investigation procedures and requirements, and efficient applicdtin-
nex 13 at the regional lever

The delegation mechanism used by IAC is based on a combititn
founding agreement, which is the Minsk Treaty presented under i5&ctic3.3,
and a bilateral delegation agreement concluded with a specific Member State

For example the Russian Federation delegated to IAC investigatic-
tions in the event of any aircraft accident occurring in the territorgeoRussian
Federation and involving a foreign operated or registered aircraft, accent
occurring in the Russian Federation and involving an aircraft or aiengihe of
foreign design or manufactuf®. The IAC also has responsibility for providing
the Russian Accredited Representatives to investigations of atscamurring on
foreign territory and involving a Russian operated or registered aiocraft acci-
dent/incident occurring in the foreign territory and involving an airawaé#ircraft
engine of Russian design or manufactife.

As far as the issue of independence of investigations is concéneesit-
uation of IAC is quite specific because, as mentioned abbwsd acts as a
RSOO with competences such as aircraft and aerodrome certificatiory lothll
regulatory and investigative functions should be performed by sepagateisa-

202 Annex 13 to the Chicago Convention, at Paragrap!85

203 Regulation (EU) No 996/2016upranote 180, Article 12(3). At the time of writingishstudy

the implementation of this provision was still oimgp For further details see: ENCASIA 2013

Annual Reportsupranote 195, at p. 23.

204*Minsk Agreement'supranote 105, Article 7(b).

205 For a further overview of IAC accident investigatifunctions see: Sergey V. Zayko, 'Russia’s

Interstate Aviation Committee', ISASI Forudg (2013), p. 16.

208 gee for example: ‘Memorandum of Understanding @etvthe government of the United States

of America and the government of the Russian Fé¢ideran cooperation in the field of civil

g\oi7rcraft accident/incident investigation and prei@m, 2nd September 1998, 1998 TIAS 12983.
Ibid.
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tions, and this is what this study recommends. However, diogoto ICAQO, the

separation should be ensured at least at the functionaf¥euelthe case of IAC,
the certification/regulatory functions, that is the Aviation Regisiad accident
investigations are performed by separaenmissionswhich are organisational
units within the IAC with separate legal personalities, as wakieed under

Section 3.4.3.3.

3.5.2.2 THE BANJUL ACCORD GROUP ACCIDENT INVESTIGATION
AGENCY

BAGAIA was formally established in 2009 on the basis of aarndtional agree-
ment. It has a status of an ‘independent body under the BanjutdAGroup'.
Contrary to IAC, BAGAIA's mandate is limited exclusively to accident inves-
tigation matters.

At the time of writing this study in 2014, BAGAIA wastnget fully oper-
ational. It was therefore not possible to analyse practical aspecedrétaits
functioning.

From a legal point of view, BAGAIA's founding agreement giveshis
RAIO, at least formally speaking, the possibility to accept fitsniviember States
the delegation of accident investigation functions and dutig&lé 5(k) of the
founding agreement states that BAGAIA can:

[Clonduct, either in whole or any part of, an inigsation into an aircraft accident or seri-
ous incident upon delegation be a State of Occoeren by mutual agreement and con-
sent between the State of Occurrence and the BAGRIA

So far no such delegation agreements have been concluded, or are envis-
aged™° State sovereignty has been mentioned as one of the main prircipkes
taken into account when discussing possible future delegaticzements be-
tween BAGAIA and its Member States. It is also possible thelh sielegation
agreements could be concluded between BAGAIA and its Member Statasad
hoc basis for the purpose of investigating specific accidéhie fact that the
conclusion of such delegation agreements, of either general or athtuve, is
foreseen in the BAGAIA founding agreement, presupposes that the BRGA
Member States envisaged, or at least did not exclude, this @tamikaving a
certain degree of international legal personality, which is not ettplenvisaged
under BAGAIA's founding agreement.

Similar to IAC, BAGAIA should be seen as part of a regional system
air accident investigations. This is because, beyond thebgitgdo conduct the
actual investigations on behalf of its Member States, BAGAIA'sdmg agree-
ment envisages this organisation also being responsible fateaaniay of func-
tions related to the strengthening of accident investigation ddjgsbiof its
Member State§'?

208|CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 3.10.1.5.
209 BAGAIA Agreement' supranote 179, Article 5(k).
210 Official of the BAGAIA, 'Interview No 10", (2014).
211 H
Ibid.
212'BAGAIA Agreement' supranote 179, Article 5.

107



Finally, concerning independence of investigations, the tuatf
BAGAIA is different from that of IAC, as it does not regulate caxfation activi-
ties.

3.5.2.3 THE EUROPEAN NETWORK OF CIVIL AVIATION SAFETY
INVESTIGATION AUTHORITIES

ENCASIA has a different legal and organisational setup from thtiteofAC or
BAGAIA. It is essentially acoordinationplatform for national accident investiga-
tion authorities of the EU Member States. It does not havesapyanational
competences, and its main function is to ‘encourage high standardsestiga-
tion methods and investigator trainirfg>To this end activities of ENCASIA in-
clude: coordinating and organising ‘peer reviews’; training activitied skills
development programmes for investigators; promoting best safedgtigation
practices; developing and managing a framework for sharing resources; aad adv
ing EU institutions on policy and regulation for safety inigggtons and the pre-
vention of accidents and incideRts.

ENCASIA's Annual Report for 208 and the ENCASIA work pro-
gramme for 2014 provide examples of a wide range of activities which this
organisation coordinates, such as:

- Developing procedures for asking and providing assistance between th
member authorities;

- Establishing an inventory of best practices of investigatidtuitope;

- Developing a guidance manual on investigator training, and pnoyidi
training courses on issues such as management of on-site hazards for
vestigators or responding to a major aviation accident;

- Analysing information in a central EU database of safety recommenda-
tions;

- Developing a programme of ‘peer reviews’ to help national authordies t
increase their investigative capabilities and raise awareness of best pra
tice.

From a legal point of view, the establishment of ENCASIAltesn man-
dated by EU law, but the actual responsibility for the acttafbdishment has been
given to the EU Member Stat&<.This means that in legal terms the ENCASIA is
not an EU agency or other body of the EU, and does not havepkganality
under the EU legal system. This was a deliberate policy cho@mube EU

ii Regulation (EU) No 996/2018upranote 180, Article 7.

Ibid.
215 ENCASIA 2013 Annual Reporsupranote 195.
218 Eyropean Network of Civil Aviation Safety Invesdtipn Authorities (ENCASIA), '2014 Work
Programme’, (2014),
<http://ec.europa.eu/transport/modes/air/safetiydact_investigation/authorities_en.htm>
[accessed 30 March 2014].
217 See: Regulation (EU) No 996/20Kpranote 180, Article 7(1), which provide that: 'Menmbe
States shall ensure that their safety investigadiotmorities establish between them a European
Network of Civil Aviation Safety Investigation Authities (the Network), composed of the heads
of the safety investigation authorities in eachhef Member States and/or, in the case of a multi-
modal authority, the head of its aviation branattheir representatives ...".
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Member States were concerned that establishing ENACSIA througtt ah BU
law could make the organisation more subordinate to EU inetigiand this in
j[urglgould weaken the independence of the national accident inviestipad-
ies:

The EU Member States quickly realised however that lack of legal person-
ality can be a serious impediment to the effectiveness of ENCASecially as
they were intending to rely on the European Commissionddiniancial support.
In order to overcome these difficulties, the concept of an associasie been
used, and in 2012 ENCASIA was registered in Belgium assaaciation sans but
lucratif.**® This was a solution similar to the one used in the pastA#y and
some other pre-RASOs which were presented under Section 3.4.3|lamed
ENCASIA to set up a bank account and receive grants from tHé°EU.

It remains to be seen if in the future ENCASIA will evolve intoEhAir
Accident Investigation Board, replacing the national investigatathorities.
Such an evolution would in the first place depend on theigalivill of the EU
Member States, and a clear demonstration by the European Coomntiissti such
an EU body would be a more efficient way of conducting air accidesstiga-
tions than through the national authorities. In the Impact Ass&st accompany-
ing the proposal for the regulation mandating the establishmh&NGASIA, the
European Commission considered, as one of the possible gptiensstablish-
ment of such a Board, but finally decided that it would nothegebest solution
given the high implementation risks and associated costsefdW budget®*

3.6 TOWARDS A REGIONAL CIVIL AVIATION AUTHORITY
3.6.1 INTRODUCTION

So far this chapter has been presenting examples of regional as&ftdynbodies
functioning in parallel with the national authorities of thdiember States. To a
certain extent, and especially in cases where regulatory competences areexercis
in parallel by national authorities and a RASO, this is a modehich there is a
risk of duplication of activities. This risk concerns not oihlg exercise of regula-
tory and oversight functions, but equally importantly the pakrompetition
between a regional body and national authorities for resourceguatiied per-
sonnel. Some of the experiences of CASSOA referred to in the preceditign
illustrate well such difficulties.

Yet, there is another model of a RASO which eliminates theofisiuch
duplication. This is the concept of a RCAA, which acts as\aation authority
for multiple States. From a legal point of view a RCAA isrgl& entity, although
organisationally it may operate on the basis of a headquarters offidecah of-
fices in the participating States. In the RCAA model therecmnapletedelegation
of safety oversight functions from a national to regional level.

18 Source: Personal files of the author, who wasaesiple in the European Commission for
coordinating the legislative process for the depeient of Regulation (EU) No 996/2010 of 20
October 2010.

219 Association Sans But Lucratif ‘ENCASIA, ‘Statués Acte de désignation des premiers admi-
nistrateurs’, Monitor Belge, 1 October 2012.

220 ENCASIA 2013 Annual Reporsupranote 195, at p. 7.

221 EC Impact Assessment COM(2009) 611 fisalpranote 171, at p. 59.
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The potential benefits of RCAA are economies of scale and associated sa
ings for the governments on the one hand, and a single regulatoswioaknfor
the aviation industry on the other. This approach woulddmst large groupings
of small States with limited resources and/or States with éel lof aviation ac-
tivities which are unable to generate revenues big enough to stgpoftedged
national civil aviation authorities.

Putting in place a RCAA requires in the first place the politidilofthe
States, which may be reluctant to transfer, to that extengxdéreise of their sov-
ereign competences to an international organisation. It also regusiagle legal
framework and operating procedures to ensure that a RCAA operates as a trul
unique aviation authority. How such a legal framework iset@thieved is a mat-
ter of choice. It is proposed here that a supranational REIO witlingitegisla-
tive powers, such as the EU, would be the best solutiondlivering a legal
framework for a RCAA. Alternatively, instruments of traditional lalinterna-
tional law could also be used.

In any case, the establishment of a RCAA requires an organisatibh esta
lished in a form which allows for large scale delegation of safetgtifions and
duties by multiple States, and where such functions and dauatielse exercised by
a RCAA in a legally binding manner. In this respect RCAA cateoestablished
in a pre-RASO form, but must have a legal status of either RR$®© | or RASO
Type Il in the typology proposed in Section 3.4.

Finally, the feasibility of a RCAA would also depend on locatum-
stances such as the language(s) used, geographical consideratiorts areliin-
portant for the industry which needs to interact with the authoritg daily basis
- and the presence, or lack, of a common administrative and legal ddtiteeye.

In 2014 there was only one example of an operational RCAA Ethe
CAA, established in October 2003 by Member States of the GISG® interna-
tional intergovernmental organisation with legal personalitg Sitbsequent sec-
tions will present and analyse this organisation in more détail

3.6.2 THE EASTERN CARIBBEAN CIVIL AVIATION AUTHORITY
3.6.2.1 ORIGINS AND EVOLUTION

The ECCAA is a unique organisation shaped by the historygaapolitical sta-
tus of the eastern Caribbean region in the second half of the tleteietury,
when the Caribbean States gradually moved away from being Britishiesl
towards full independence.

The origins of the ECCAA come from the ‘Directorate of Civil Aviation
Eastern Caribbean States’ which was established in 1957 by iteel Wingdom:

222The concept of a RCAA has also been briefly preskat the: ICAO, 'Symposium on Regional
Safety Oversight Organisations' 2011)
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 6 August 2014]. See
in particular: Michael Jennison, 'Is the RSOO aess story?', ICAO Symposium on Regional
Safety Oversight Organisations (Montréal, Cana@al},
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To advise the Governments of the Windward and Legwsands on all matters relating

to Civil Aviation including airfields and airportestelopments, the implementation of
- ) A28

ICAO conventions and the adequacy of air services.

In 1982, the Directorate of Civil Aviation became an instiutiof the
OECS through the Treaty of BassetéffeSubsequently a decision was taken to
transform it into ‘a fully autonomous body ... with the resploifity to regulate
civil aviation activities within OECS Member Staté% 'This decision gave the
necessary political momentum for the conclusion of the ECCAAdmg agree-
ment which was signed at 21 October 28%3.

Although the OECS comprises nine States, including sevemturhbers
and two associated membéfsthese are very small entities with small economies
and populations. According to the UN data, in 2013 the coatbpopulation of
the nine OECS States was 640.000 petfiehich is comparable with the popu-
lation of Washington D.C. in the US. It therefore made little enta or opera-
tional sense for these States to establish separate national/@tibn authorities,
particularly in a context where civil aviation is indispensable lies¢ island na-
tions to maintain links with each other and the outside world.

In 2010 the legal status of ECCAA was further strengthened, as tiden
formally listed as one of the institutions of the OECS, nexhe Eastern Carib-
bean Supreme Court and the Eastern Caribbean Central Bank, under sezlRevi
Treaty of Basseterr&® This in itself demonstrates the importance that the OECS,
as an organisation of island nations, attaches to civil aviation

Under the Revised Treaty of Basseterre, the OECS enhanced its suprana-
tional character and decided that in a number of areas, one of thegncbei
aviation, the Member States will exercise their legislative competeatidbe re-
gional level. As far as civil aviation is concerned, this competaiitéde ‘exer-
cised on the recommendation of the Board of Directors of the Easheitsth€an
Civil Aviation Authority.””*° In accordance with Article 5.3 of the Revised Treaty
of Basseterre, such legislation should take precedence over theah#dios of

22 OECS, 'Eastern Caribbean Civil Aviation Authoritghttp://www.oecs.org/about-the-
oecs/institutions/eastern-caribbean-civil-aviatarhority-eccaa> [accessed 8 August 2014].

224 ‘Treaty establishing the Organisation of Eastaariibean States', Basseterre, 18 June 1981,
1338 UNTS 97.

225 ECCAA websitesupranote 223.

226 pAgreement Establishing the Eastern Caribbearl @iation Authority’, Grenada, 21 October
2003, text can be found in: The Eastern CaribbesihAviation Agreement Act, enacted by
Parliament of Antigua and Barbuda, No. 24 of 2008 ECCAA Member States are: Antigua and
Barbuda, the Commonwealth of Dominica, Grenadat&ztiristopher (Kitts) and Nevis, Saint
Lucia, Saint Vincent and the Grenadines. All ECClA&mber States with the exception of Domi-
nica are signatories of the Chicago Convention. @BES States which have the status of British
Overseas Territories, namely Anguilla, British Viirgslands and Montserrat are not parties to the
ECCAA Agreement.

227 pntigua and Barbuda; Commonwealth of Dominica;r@oa; Montserrat (a British Overseas
Territory); St Kitts and Nevis; St Lucia; St Vindeand the Grenadines. Anguilla and the British
Virgin Islands are associate members of the OECS.

228 N, United Nations Demographic Yearbook, Estimatesid-year population: 2002-2011.

229 gee Article 6 of 'Revised Treaty of Basseterral#ishing the Organisation of Eastern
Caribbean States Economic Union', Gros Islet, 1& A010.

230 |bid. Article 14(1).
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OECS Member States, and be directly applicaBl&et in practice, at least for
the time being, the regulations still have to be transposedtiet national legal
systems of the ECCAA Member Stafés.

In addition, being an institution of the OECS, means foEEBEAA that:

- The Heads of Governments of the OECS can override the Board of Direc-
tors of ECCAAZ®3

- The Director General of the ECCAA is appointed by the Heads of Gov
ernments of the OECE?

- The amendments to the ECCAA Agreement have to be agreed by the
Heads of Governments of the OEES:

- The OECS institutions shall be exercising their legislative pgience in
matters of civil aviation on ‘the recommendation of the Boardioddors
of the Eastern Caribbean Civil Aviation Authoriy®

3.6.2.2 ECCAA LEGAL AND ORGANISATIONAL STATUS

The ECCAA, whose mandate covers both aviation safety and seclistget up
as ‘an autonomous regional regulatory organization’ and is respofsibregu-
lating civil aviation and fostering competitiveness in the asiatndustry in the
Eastern Caribbean and for harmonising the application of the staratatdec-
ommended practices adopted by the International Civil Aviatigafsation?*®

It is a ‘body corporate, having a perpetual succes$ion’.

Under its founding agreement the ECCAA has legal persoA&liand fi-
nancial autonomy guaranteed by revenue from the fees and charges levied for t
provision of its services, including issuance of certificates, elkag air naviga-
tion fees collected for the use of airspace of the OECS $tates.

The ECCAA is located in St. John’s at Antigua and has ‘atitsts’ in
Member States. It is the only authority responsible for safety owersi civil
aviation activities in its Member States, meaning that thera@separate nation-
al civil aviation authorities. To this end the ECCAA has thenpetenceinter
alia, to:

- Regulate civil aviation in the participating States on behalf dfiarcol-
laboration with them;

231 Alfred Schipke, Aliona Cebotari, and Nita ThagKEme Eastern Caribbean Economic and
Currency Union: Macroeconomics and Financial Syst€2013), p. 60.

232 The first working session of the OECS Assemblyktplace in March 2013 and the Civil Avia-
tion Regulations were the first laws enacted by lioaly. At the end of 2013 these regulations
have not been promulgated by the individual Men8iates, and thus were not considered as
being in force; Source: Official of the ECCAA, ‘émtiew No 7', (2014).

233 ECCAA Agreement'supranote 226, Article 10(1).

234 |bid. Article 10(2).

2% |pid. Article 23.

2% Revised Treaty of Bassetermipranote 229, Article 14(1).

2T ECCAA Agreement'supranote 226, Article 4(a).

238 |hid. Preamble.

239 |bid. Article 3.

249 pid. Article 5.

2! |bid. Article 17.
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- Issue civil aviation documents under the national aviation legislaf the
participating States;

- Recommend to the participating States, rules, regulations andoaviat
standards;

- Enforce existing rules, regulations and aviation standards andsérgub
ministrative fines and penalties for violations of the rules, eduis and
aviation standards;

- Require the payment of fe&¥.

From a legal point of view, the technique that was used topsttis RA-
SO and empower it to act on behalf of its Member States was anaiiob of an
international agreement and national laws. At the public internatianalevel,
the ECCAA founding agreement created the organisation, definedhridate and
functions, determined the organisational structure and fundingigles, as well
as granted to it the necessary privileges and immunities. Theifiguagreement
was subsequently incorporated into the national laws of the ECRIA/kber
States through enabling legislatiti.

In addition there was a needitdernalisethe general competences of the
ECCAA created under international law into the specific aviation &wdsregula-
tions of its Member States. This was achieved through theiaddpt each of the
Member States of similar primary aviation legislatiothe Civil Aviation Act -
defining how the ECCAA would act on behalf of each of them. Husides the
competence to issue certificates to personnel and organisations| tsasalduct
the necessary oversight and enforcement activitfeBor example, through such
legislation the ECCAA Member States granted to ECCAA emploge#dsorisa-
tions to act as their national aviation safety inspectors, ingjutiia rights to ac-
cess buildings and facilities of the inspected entities, praeent an aircraft from
flying if it were to be found in an unsafe conditidn The ECCAA has been so
deeply integrated into the legal systems of its Member State# tiedt de facto
and de lege become their organ.

Although ECCAA is an authorised agency for the conduct of safedty ov
sight activities, issuance of certificates and enforcement of rutekjding
through imposition of administrative penalties, its competengerespect to
rulemaking are more limited. This is because the mandate of the EGCdly
to ‘develop and seek approval for harmonized civil aviation regokatpolicies
and practices to be adopted by Participating State&'® while the responsibility
for the adoption of such recommended regulations lies with talddr States,
and since the entry into force of the Revised Treaty of Basseterresupithna-
tional institutions of the OECS!

From the perspective of the Chicago Convention, the fact that BCCA
performs all safety oversight and certification functions on behatk dflember
States has a number of consequences. First of all, ICAO needdit&c@CAA

22 pid. Article 5.

243 gee for example: 'Chapter 85A, Eastern Caribbegih Aviation Authority Agreement Act’,
Laws of Grenada, Act No. 11 of 2004.

244 gsee for example: 'Chapter 54A, Civil Aviation Adtaws of Grenada, Act No. 12 of 2004,
amended by Act No. 18 of 2006; 'Civil Aviation Réafions', Laws of Grenada, SRO 12 of 2005.
245:Civil Aviation Regulations of Grenadaypranote 244, at Part XIII.

246 ECCAA Agreement'supranote 226, Article 4(b).

247 schipke, Cebotari, and Thacksupranote 231, at p. 60.
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which is the only competent aviation authority of OECS Stddgsnid-2014 two
such audits have been performed, in 288and in 2013%°

Secondly, where safety related non-compliances have been identified by
ICAO with respect to the ECCAA, it is also this RSOO ethwill need to follow-
up these findings. This in turn requires close coordination lesivlee ECCAA
and all its Member States. Indeed, it is the ECCAA that prepa@submits re-
sponses to ICAO on behalf of the OECS Member States in a singlective
action plarf™

The ECCAA, as a single aviation authority, is the beneficidrgllothe
revenues generated from the provision of safety oversight servicespeschat
have tosharethem with national authorities. It can also finance its d@&ifrom
navigation service fees which are usually an adequate and stabte b reve-
nue. This would imply that overall it should have sufficiBnéncial resources to
perform the required regulatory activities. The interview performed foptine
pose of this study suggests however that ECCAA has experigi@didnges in
recruiting staff due to the small size of the aviation indusirghe region?*
These challenges have also been confirmed by I€AQ.

ECCAA provides an example in which, even if sufficient financial re-
sources are available to a RASO, it may be difficult for it to recewién on a
regional basis, suitably qualified personnel, if they are simpyawailable in the
region in sufficient numbers. Still, the ECCAA confirms thiahas ‘permitted
OECS States to achieve effective civil aviation safeé%/ oversighfrattion of the
cost of establishing their own civil aviation authoritie¥.’

To conclude, the ECCAA is both de lege and de famaot of a regional
civil aviation safety system based on the sharing of tasks andhs#isifibes be-
tween the national and supranational levels. It is currentlpriheexample of an
organisation functioning as a single aviation authority for noaa bne State.

In the future, it will be interesting to see how the OECSitutions will
exercise their newly acquired competences to regulate civil aviatioe atifita-
national level, and how ECCAA will be involved in this pess. Potentially the
OECS has an opportunity to become the first region in the woibdth regulate
aviation safety and to implement the regulations exclusivebutih supranation-
al institutions.

Another question that needs to be asked is whether any of theR#her
SOs, and in particular EASA which is currently the only RASKch has been
operating for over ten years in a supranational legal environount potential-
ly evolve into a RCAA type organisations in the future. Tqusstion will be ad-
dressed in Chapter 4 which deals with the EU and EASA.

248 |CAO, 'Final report on the safety oversight audft the civil aviation system of the
Organization of Eastern Caribbean States (Antigu Barbuda; Grenada; St. Kitts and Nevis;
Saint Lucia; and Saint Vincent and the GrenadinéX)07).

2491CAO, 'Final Report on the ICAO Coordinated Vatida Mission in the Organization of
Eastern Caribbean States', (2013).

20" nterview No 7', (2014)%upranote 232.

51 bid.

%21CAO ICVM report on the OECS (2013jupranote 249, at Appendix 2.1 (used with the
permission of the ECCAA).

23 'Interview No 7', (2014)%upranote 232.
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3.7 GENERAL CONCLUSIONS

So far ICAO has not developed a definition of a RASO and thentuapproach
of ICAO and of the international aviation community isremat this type of organ-
isation as a broad concept covering a wide range of very different fércoew-
eration. In practice RASOs fall into two general categories - RSOQRAND -
depending on whether their function is safety regulation andighersr investi-
gation of aviation accidents and incidents.

In 2014 there were over twenty initiatives in almost all parthefworld,
which could be considered as RASOs, if looked at from the perspeatftithe
broad approach currently followed by ICAO. In addition, a numberrojepts
aimed at establishing additional RASOs were also ongoing dintie of the fina-
lisation of this study, in particular in Africa, South Ameraad Middle East.

This study has found that the recent boom in the establisloh&#kSOs
has resulted, in particular in Africa, in establishment of signifioamber of such
organisations, sometimes with overlapping membership, anddoimg in paral-
lel with national authorities. Similar duplications existataertain extent, in Eu-
rope where a number of regional aviation organisations, for historicalnsgas
continue to function in parallel, as the next chapter will stmomore detail.

In line with the recommendations for greater clarity of the RASO concept
expressed by the international civil aviation community at thd 20B0 Sym-
posium on regional aviation safety oversight organisatioiss ctiapter proposes
the following definition of a RASO:

An organisation established by States from the sgaongraphical region, which has legal
personality under international law and whose pp@cpurpose is the provision of sup-

port for the carrying out of safety-related funooand duties set out by the Chicago
Convention and its Annexes, and preferably thea@arrying out of some or all of such

functions and duties on behalf of its participatBtgtes.

The development of such a definition is considered necessary fonaino
reasons.

Firstly it is necessary because the notions of RSOO and RAIDGearg
used increasingly often in ICAO documentation, including As$gmgsolutions
and Annexes to the Chicago Convention. Such definition dvbelp in ensuring
clarity as to who exactly is an addressee of these documents, dgpshizie
they give to a RSOO or a RAIO a right to carry out functionsutied so far nor-
mally exercised only by States.

Secondly, the proposed definition was constructed in a way togbecthe
most efficient forms of RASOs, and notably those which havedhgetence to
carry out, on behalf of States, safety related functions and detiesisby the
Chicago Convention, in a legally binding manner. As Wwél demonstrated in
Chapters 4 and 6, the granting of such powers results in anskip of an inter-
national agency between the organisation and the States concanukegre-
supposes the possession by the organisation in questictermfational legal per-
sonality.

The objective of the proposed definition is therefore, in additiariarify-
ing the roles of States and RASOs, to promote those forms 8ORAvhich are
able to accept the most advanced forms of delegations. This capabilityake
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RASOs more suitable to constitute strong building blockh@fGASON, which
was proposed in the preceding chapter.

In addition to proposing a RASO definition, this chapter hae aitro-
duced a RASO typology. For the sake of completeness, and beegimnal avia-
tion safety bodies have tendency to evolve over time (see Seati@robChapter
5), this typology distinguishes between pre-RASOs, whighndt fall, strictly
speaking, within the scope of the definition as proposed abodeRASOs prop-
er.

Although every type of a pre-RASO and RASO hagpiits andcons the
purpose of the proposed classification is not to present betterrse Wpes, but
rather to systematise knowledge about these organisations astddio their
achievements and problems that they have encountered, so tbatlessy be
learned for the future.

Pre-RASO typology:

The first type of pre-RASO forms aresgional cooperation projects of a
technical nature They are considered as a pre-RASO form, due to the fact that
some of such projects have a tendency to evolve into a RASQegithpersonal-
ity under international law. Two main categories of this type Haeen distin-
guished, that is COSCAPs and cooperative inspector schemes:

- COSCAPgan play a role in establishing RASOs by upgrading tfetysa
oversight capabilities of its member authorities and building dentie
between them in working together. So far the process of tramsijio
COSCAPs into RASOs is still ongoing, and in the firakf of 2014, out of
the nine ICAO COSCAP projects only three had transitioned iABG®%,
with one of them still being dependent on ICAO for manageme#OIC
and States need to accelerate the transition of COSCAPs into RASO
where it is possible;

- Cooperative inspector schemegth the most prominent example of them
being currently the AFI-CIS, are a simple and practical tool to @gan
pooling and sharing of aviation safety inspectors. Experience bCH-
showed however that cooperative inspector schemes do not seem to be a
total remedy for the problem of shortage of qualified resources for the
AFCAC States. This is mainly due to the inability of fregticipating au-
thorities to finance the costs of the assistance missionsthandverall
shortage of qualified inspectors in the region.

The secondtype of pre-RASO forms areegional associations of aviation
safety authoritiesWhilst not having the status of an international organisatio
such associations can have legal personality under the domesti¢ $ame of
their member authorities, and experience shows that this form canrbetiagh
way to launch cooperation, which over time can evolve into alyegaire solid
structure with international legal personality. The main shortcowiitigis type is
the fact that lack of a binding legal status under international ¢eas dot permit
an association to mandate common requirements or to deliver certificates
half of the Member States. This, over time, can result in a heterogerezpuiato-
ry environment.
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RASO proper typology:

Thefirst typeof RASOs proper can be referred tdrgernational regional
aviation safety organisation#n 2014 this was the most common RASO category.
This type is established on the basis of an international agreeand may exer-
cise, in a legally binding manner, certain safety functions on behidf Member
States. This type of RASO, as opposed to the next categtrgjso normally be
established outside the institutional framework of a REIO.

The second typeof RASOs proper is theupranational aviation safety
agency The main difference between this and previous category is thptanau
tional aviation safety agency evolves within the broader legal mstitutional
framework of a REIO. The extent to which a RASO can rely on the REH{QU-
tional framework and legislation is directly proportional to #neel of integration
of the latter. If a REIO has supranational character and can adopghhts insti-
tutions, legally binding legislation, this legislationlivdlso bind the RASO and
will form the foundation of a single regional safety system. Sohtenetare very
few RASO in operation which could be truly considered as fallirtgimithis cat-

egory.
The RAI O typology:

This chapter also presented the concept of a RAIO, which in theohecan
established in a pre-RASO form as an association of accidentigatest au-
thorities (Pre-RASO Type 1), or a RASO proper. In practice, in 20bdly two
RAIOs were actually in operation (IAC: RASO Type I; and ENCASFXe-
RASO Type IlI), with only one of them, that is IAC, beindeato conduct accident
investigations on behalf of its Member States. In addition oo rRAIO has
been formally established, but in 2014 was not yet fullyratpmnal (BAGAIA:
RASO Type 1), and a number of other RAIO projects were under aasioh in
Africa, South America and Middle East.

The RCAA model:

Finally, this chapter distinguished a very specific sub-group cEG#
namely the RCAA. In 2014 there was only one example of suelithority — the
ECCAA. The main feature of the RCAA is that, whilst the R%Shormally do
not replace the national authorities and function in parallel thiéhn, under a
RCAA model there is almost @mpletedelegation of safety oversight functions
and duties from a national to regional level. RCAA eliminates therdlfe risk of
duplication of functions and resources. This approach would degse large
groupings of small States with limited resources and/or Statedow levels of
aviation activities, and which are unable to generate revenues largghetm
support fully fledged national civil aviation authorities. RCA#n be established
either as a RASO Type | or a RASO Type Il.

Having proposed a RASO definition and typology of RASO angt
RASO forms, the following chapter will present a detailed casty stfithe EU
civil aviation safety system, and of EASA — a Type Il RASOichlis currently a
point of reference for many such organisations around the worlchad num-
ber of features which make it very well placed to form one of theibgildlocks
of a future GASON.
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