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Chapter 2

Towards a Global Aviation Safety Oversight
Network: Regional Cooperation on Aviation Safety
in the Context of the Chicago Convention

‘Greater regional cooperation can improve the efficiency
of air transport operations and simultaneously geneezi@nomic
growth for States and Regions alike.

Roberto Kobeh Gonzalez,
President of the ICAO Council (2006-2013)

2.1 INTRODUCTION

Regional cooperation on aviation safety has visibly intensifiezbghe beginning
of the twentieth first century, as evidenced in particular by the né&@I@olicy
on regional cooperation, which is presented in Section 2.4s0Ctmapter, and the
establishment of a significant number of new RA8Os.

This intensification of regional cooperation has been to a largjent
stimulated by the conviction of the international aviation comitgithat, by fo-
cusing efforts at regional levels, States will be better alieetet their obligations
stemming from the Chicago Convention and to overcome certain aflétged
weaknesses, such as lack of a legally binding nature of ICAO Anoexgeak
enforcement competences of ICAO. For some regions, such as Africapalegio
cooperation has emerged as an indispensable element of ICAO sfategly
dressing aviation safety problems that they face.

Before presenting and analysing selected cases of regional cooperation
civil aviation safety in different parts of the world, it is therefoecessary to put
regional cooperation in the broader context of the Chicago Conmeamib global
jurisdiction of ICAO.

1 1CAO, 'Agreements on Regional Cooperation to Promote EfficiendySastainability of Air
Transport', Press Release No. 09/10, (2010).

2 See Chapters 3 and 5 for detailed statistics.

% ICAO, 'Assembly Resolution A38-7: Comprehensive Regionalémphtation Plan for Aviation
Safety in Africa’, (38th ICAO Assembly, 2013). See also: IC&Dmprehensive Regional
Implementation Plan for Aviation Safety in Africa, 12th meetinchefsteering committee: report’,
AFI SC/2013/12, (2013), <http://www.icao.int/safety/afiplaodDments/AFI-SC12-
Report%202013.pdf> [accessed 15 March 2014], at Paragraph 2.1.
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This chapter will firstly summarise the main principles o Bhicago
Convention and its impact on safety regulation at national [&hel strengths and
weaknesses of the ICAO regime will be reviewed and explanatideedfon
how they influence the effectiveness of the global aviation safetgmsySection
2.2). This will include a demonstration of how States Headitionally dealt with
inefficiencies stemming from the system of the Chicago Converitioluding in
particular through Bilateral Aviation Safety Agreements (BASAS).

Following on from that, the oversight and enforcement mechaniset u
by ICAO will be concisely compared with the mechanisms useterinterna-
tional maritime sector, in which States and the International & iOrganiza-
tion (IMO) faced similar problems with effective implementation antbrcement
of maritime safety requirements and ultimately reached a conclusion thatakegi
cooperation can be a good way of addressing some of these problenn(Sect
2.3).

This chapter will also present the regional aviation policy of ICAO
Against this backdrop it will be argued that regional cooparalwuld be seen
not only as a tool for helping States in raising their levet@hpliance with
ICAO SARPs and increasing the effectiveness of their safety ovessigtems,
but also as a way to change the architecture of the current — predoynirsdiath-
al based and arguably largely inefficient — system (Section 2.4).

Finally, this chapter will propose the concept of a ‘Global AsraSafety
Oversight Network’ or GASON, and will demonstrate that by wwgkimore
closely with and relying on robust and appropriately empowered RAEAO
could not only help individual States to increase their canpé with interna-
tional requirements, but also to ensure more uniformity in thgse@mentation
and to better harmonise actual safety levels in regions across thie(®ection
2.5).

2.2 STRENGTHS AND WEAKNESSES OF THE CHICAGO
CONVENTION FROM AN AVIATION SAFETY PERSPECTIVE

The Chicago Convention is a very successful treaty if looked attfrerperspec-
tive of its global acceptance. In 2014, 191 States were partigis fostrument.

Yet views on the effectiveness of the Chicago Convention in aidges
contemporary problems of international civil aviation are dividedvibgaaside
the economic aspects of aviation regulation, which are not thecsubptter of
this study, the arguments used by practitioners and acadertecswrsually point
out that while ICAO has been quite successful in developingF&Aconcerning
civil aviation safety and security, it has somewhat failed in emgwgiobal uni-
formity in their implementation and especially enforcentent.

It is further pointed out in the literature that the alleged defiodés of
ICAO and the Chicago Convention in ensuring effective implementati inter-
national requirements, particularly in the domain of aviation sd#&yto the de-
velopment of unilateral oversight and enforcement schesues as the US Inter-

41CAO, 'Member States' <http://www.icao.int/about-icao/Pages/me@tates.aspx> [accessed 5
August 2014].

5 Olivier Onidi, 'A critical perspective on ICAQ', ASB3 (2008), pp. 38-45. Gilbert Guillaume,
'ICAO at the beginning of the 21st century *, ASB,(2008), pp. 313-317.

® Milde, supranote 48 in Ch.1, at pp. 177-178.
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national Aviation Safety Assessment (IASA) prograninoe,the EU’s regulation
on the list of air carriers subject to an operating®an.

While not wanting to repeat the discussion on the above igbeeslleged
weaknesses of the system of the Chicago Convention do appear paaifylox
have also contributed to its success in terms of global acceptathemdurance.
This is because the authors of the Chicago Convention havagethto strike a
relatively good balance between, on the one hand, the desire te $kelthighest
practicable degree of uniformity in regulations, standards, procedme®rgani-
zation in relation to aircraft, personnel, airways and auxiliary sernyiagsich is
necessary for aviation as a global industry, and on the other tiengrinciple
that ‘each State has complete and exclusive sovereignty over the a@bpaee
its territory’ 1° which at the time of the adoption of the Chicago Convention was
of fundamental importance to States in the aftermath of the secordiwaorl

The predecessor of the Chicago Convention, the 1919 ConventiatmBgel
to the Regulation of Aerial Navigation (hereinafter the ‘Parisv@ntion’)* was
much more ambitious, if looked at from the objective of achielisrgnonisation
of aviation standards, yet it failed to achieve universal acceptaite novel
elements of the Paris Convention, such as the legally bindingenof its tech-
nical annexe$® qualified majority voting used for their adoptithand inequality
of States in the International Commission for Air Navigation (IGAMNterms of
their voting power?? combined with the post first world war politics, led to a-sit
ation where a number of important States, including the Sowiiein and the US,
declined to become parties to it, while other States started torexlternative

’ For an overview of IASA see: Anthony J. Broderick and James,L'Government Aviation
Safety Oversight: trust but verify ', JALG7 (2002), pp. 1039-1044, 1053-1055. Paul S. Dempsey,
‘Compliance and enforcement in international law: achieving globdrmity in aviation safety’,
North Carolina Journal of International Law and Commercial Regal&®(2004), pp. 27-33.
FAA, 'lASA website' <www.faa.gov/about/initiatives/iasage¢essed 5 August 2014].

8 EU, 'Regulation (EC) No 2111/2005 of the European Parliamensfathe Council of 14
December 2005 on the establishment of a Community list of aiexsasubject to an operating
ban within the Community and on informing air transport pagsenof the identity of the
operating air carrier, and repealing Article 9 of Directive 20036 (OJ L 344, 27.12.2005).
EC, 'List of airlines banned within the EU' <http://ec.@areu/transport/modes/air/safety/air-
ban/index_en.htm> [accessed 5 August 2014]. See also: Alareixfdl and Cheryl S. Mpande,
'EU Regulation on Banning of Airlines for Safety Concerns', A&(2008), pp. 132-154. Paul S.
Dempsey, 'Blacklisting: Banning the unfit from the heavensSBAXXXII (2007), pp. 29-63.
®'Chicago Convention', Article 37.

1%pid. Article 1.

1 'Convention Relating to International Air Navigation Agreetiyahe Allied and Associated
Parties', Paris, 13 October 1919, LNTS (1922) No. 297.

2 Duane W. Freer, 'Regionalism is asserted: ICAN’s globabeuis fade (1926 to 1943)', ICAO
Bulletin, Special Series 4 (1986), pp. 66-68.

13 'paris Convention', Article 39: ‘The provisions of the pre&@osnvention are completed by the
Annexes A to H, which, subject to Article 34 (c), shall hdwegame effect and shall come into
force at the same time as the Convention itself.’

4 Ibid. Article 34: ‘Any modification of the provisions of anp® of the Annexes may be made by
the International Commission for Air Navigation when such mealifon shall have been ap-
proved by three-fourths of the total possible votes which calchbt if all the States were repre-
sented and shall become effective from the time when it shall havenbiifeed by the Interna-
tional Commission for Air Navigation to all the contractingt8s.’

% |pid. Article 35.
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courses? This in practice put a halt, until 1944, to all serious gttsrto develop
a global legal regime for civil aviation.

The subsequent parts of this section will therefore critically apalgkect-
ed elements of the system of the Chicago Convention in ordexrify if, at the
beginning of the twenty-first century, it is still fit for puigE as far as aviation
safety is concerned. The elements selected for this analysis include:

(1) The principle of State sovereignty under the Chicago Conve(8iection
2.2.1);

(2) Implementation of SARPs and notification of differences (Sectio2@.2

(3) Recognition of certificates and licences, including of thoseenotsaged
under the Chicago Convention (Section 2.2.3);

(4) Role of ICAO in global safety oversight (Section 2.2.4);

(5) ICAO enforcement efforts and competences (Section 2.2.5).

2.2.1 THE PRINCIPLE OF STATE SOVEREIGNTY UNDER THE
CHICAGO CONVENTION

The Chicago Convention is based on the principle of completexahdsive sov-
ereignty of a State over the airspace above its terfit@myd where this territory is
defined as ‘land areas and territorial waters adjacent thereto undevéheigoty,
suzerainty, protection or mandate of such St4te.’

Although the meaning and scope of the concept of State sovgrégnt
highly contested in modern studies of internationalfafer the purpose of this
study a simple meaning of this notion, as proposed by ®fgeah has been
adopted:

Sovereignty in the sense of contemporary international law dethetéssic international
legal status of a State that is not subject, within its teialturisdiction, to the govern-
mental, executive, legislative, or judicial jurisdiction of a fgreBtate or to foreign law
other than public international I

From a general perspective it is important to distinguish dewState
sovereignty as a principle of international law, and the exercise ddbhéeign-
ty. This distinction has been present in legal discourse frornethiening of con-
stitutional theory. For example, Hobbedla Civeobserves:

We must then distinguish between the Right, and the exartisepreme authority, for
they can be divided; as for example, when he who hath the, Rigitr cannot, or will
not be present in judging trespasses, or deliberating of affioekings sometimes by
reason of their age cannot order their affaires, sometimes also ttimglean doe it

'8 Such as the development of the competing Ibero-American Aviatiome@tion and the Pan-
American Convention on Commercial Aviation; see: Freer, 'Regiomddissserted: ICAN’s
global prospects fade (1926 to 1948)ipranote 12, at p. 67.

7'Chicago Convention', Article 1.

'8 bid. Article 2.

19 Dan Sarooshi, International organizations and their exercise of spvemiers, (2005), pp. 3-
14.

20 Helmut Steinberger, 'Sovereignty', in Encyclopedia of Publarmational Lawed. by Rudolf
Bernhardt (2000), p. 501.
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themselves, yet they judge it fitter, being satisfied | ¢hoyce of their Officers and
Counsellors, to exercise their power by tHém.

The practical significance of the above distinction is that, agthdtiis
generally recognised that, from the perspective of internationalState sover-
eignty as such cannot be transferred, the exercise of sovereign pywgrates
can be subject to limitations, conditions or delegatféds observed by Wassen-
bergh, State sovereignty as the principle of customary internatexmalecalled
by Article 1 of the Chicago Convention ‘applies only in soa®it is not express-
ly restricted by other provisions of the Convention or by engagsneatered into
elsewhere®

From the perspective of this study, the above means that gitthowder
the Chicago Convention a State has the overall responsioitityegulating civil
aviation safety, the actual exercise of this responsibility, iolevbr in part, can be
delegated to other entities, including to RASOs, as willbmonstrated in Chap-
ters 3-6.

2.2.2 IMPLEMENTATION OF SARPS AND NOTIFICATION OF
DIFFERENCES

One of the key objectives of the Chicago Convention is to sedugehighest
practicable degree of uniformity in regulations, standards, procedme®rgani-
zation in relation to aircraft, personnel, airways and auxiliary serincat mat-
ters in which such uniformity will facilitate and improve air rgation.?* Such
uniformity is essential given the global nature of internationaltvi.

The provisions of the Chicago Convention have a mandatory character
which, as demonstrated by Milde, stems from its very text, dsawebtate prac-
tice? This ensures uniformity in relation to basic aviation safety rements
contained in the Convention such as an obligation to isswalidate airworthi-
ness certificates and pilot licenc8sr to investigate aviation accidefifs.

On the other hand, States have been given flexibility, undesl&R8 of
the Chicago Convention, to fidifferenceswith Standardsadopted by the ICAO
Council and designatddr conveniencas Annexes to the Conventi hilst it
could be argued that this flexibility opened the gates t@tbsion of the system
in terms of its uniform implementation, it also undoubtediptdbuted, as the
example of the earlier Paris Convention shows, to worldwide acceptértice
Chicago Convention, and success of ICAO in developing a compretesas of
SARPs contained all together in nineteen Annexes.

The reality is that ICAO is not a supranational organisatios the EU,
empowered to adopt by qualified majority legally binding and direxiplicable

L Thomas Hobbes, 'De Ciy€1651).

22 sarooshisupranote 19, at p. 18.

2 Henri A. Wassenbergh, Post-War International Civil Aviatiotidg@and the Law of the Air,
(1962), p. 100.

4:Chicago Convention', Article 37.

25 Milde, supranote 48 in Ch.1, at p. 18.

26 'Chicago Convention', Articles 31-32.

27 |bid. Article 26.

28 For a detailed overview of Article 38 of the Chicago Conventien Bluangsupranote 29 in
Ch.1, at pp. 58-65.
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legislation for its Member States and it is not likely thatill ever be given such
supranational competences. It is an intergovernmental organisatighyl subor-
dinate to the will of its Member States. With only 19% @& tlontracting States to
the Chicago Convention represented at the ICAO Council and 1@8érofrepre-
sented at the Air Navigation Commission (ANC) which preparegtbposals for
SARPs? the right to file a difference, is intended to safeguard the intecdst
those States which may not wish, for whatever reasons, theityitwoimpose its
views on them.

In addition to the right of filing differences under Article 38re is also a
provision for any Annex to the Chicago Convention or amendnhenéto to be
rejected by a majority of ICAO Member States during the adoptioceps? Yet
in practice, at least by the end of 2013, there has not beenaisg of the ma-
jority of States blocking adoption of new SARPs in the IC&6uncil®* This
proves that the process of adopting ICAO SARPs is overall wkhbed and that
its preparatory steps ensure that major controversies are eliminated efore
posal reaches the level of the ICAO Council.

As far as the legal status of SARPs is concerned, one importaut ass
to be underlined. Upon their entry into for&andard¥ are binding upon ICAO
Member States, unless a difference has been filed. ICAO underliggsititiple
it its ‘State Letters’ which announce adoption of new SARPepeatedly stating
that ‘international Standards in Annexes have a conditionalrignidirce, to the
extent that the State or States concerned have not notified any déféeheneto
under Article 38 of the Conventioft’

Following on from the above, if a notification under Article 3smot
been made, other ICAO Member States are entitled to presume thaarfli-
ance with a Standard has been achieved. As pointed out by Vaerrfatw ‘fail-
ure by the State to comply with the notification obligastiould be considered as
a breach of treaty obligation¥ 'Therefore, if as a result of non-notification, a
safety incident occurs this could arguably lead to State regdpsinder inter-
national law, although this study did not identify any dasein this respect

Another important aspect related to notification of differencebdsfact
that although by filing a difference a State releases itself fronolthigation of
compliance with an ICAO Standard, this does not mean thatr @tates are
obliged to respect that non-compliance. For example, if a Statéldthgliffer-
ences related to airworthiness standards of aircraft on its registepttier ICAO
Member States would have a right to consider such aircraft as nolyaugnwith
minimum requirements set for the purpose of recognition of airwedhicertifi-
cates under Article 33 of the Chicago Convention.

29 |pid. p. 58.

%0 Chicago Convention', Article 90.

%1 Based on a review of voting results in the ICAO CounciD@®013). For an overview of the
situation prior to 2009 see: Huarsgipranote 29 in Ch.1, at p. 55.

%2 Only ‘Standards’ have a mandatory character, unless a differenieeliarider Article 38 of the
Chicago Convention. For a definition of ‘Standards’ and ‘Recemiad Practices’ see ‘Forward’
to any of the ICAO Annexes.

3 See for example: ICAO, 'State letter concerning the adoption of dvmemt 16 to Annex 6, Part
I, Attachement D: Note on the natification of differences’, AM3R.3.8-11/46, (2011).

34 Van Antwerpensupranote 52 in Ch.1, at p. 31.

% See Chapter 6 for further discussion about State responsibilityefactes of obligations stem-
ming from international law, including the Chicago Convention
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The practical consequence of the above could be a denial of oveérstligh
landing rights for the aircraft of the notifying State in accordarite tive appli-
cable provisions of bilateral Air Services Agreements’ (ASA) clausesndealih
the issuance of operating authorisations and technical permidsiBuosh situa-
tions have for example occurred in the past in Europe following iadopty
ICAO of SARPs concerning the maximum age of pilots, and where & rasnich
was strictly adhering to the ICAO set limit of sixty yearscertain occasions did
not allow British operators to fly in French airspace if one ofpiles was older
than sixty yearé’ This particular aspect of the SARPSs’ status has led commenta-
tors to argue that in practice at least some of the ICAO Stankavdsa value of
law or ‘law of gravity’ with which compliance is simply unavalie in practicé®
or that some of the Standardse of such fundamental importance that the depar-
ture from them may not be toleratéd.’

The main objective of notification of differences however is transparency,
especially towards operational personnel, such as pilots, eda to be aware if
national rules and practices in a given State differ in any respecttiaga pre-
scribed by ICAO. This function of SARPs can be illustrated leyfdflowing ex-
ample: if State ‘A’ does not follow the ICAO standards concermirarkings of
runways and taxiways of international airports, it should naithyer States ac-
cordingly, as otherwise aircrews from other parts of the world may Hesash
when using airports located in State ‘A. Because of that inherent dafkty
ICAQ, in addition to differences notified by States under Artide &8so gathers
information on differences under the USOAP.

Looking at practical aspects related to application of Article 3&eChi-
cago Convention, the main deficiencies in this respect have dmeéar largely
associated with the lack of mechanisms in the ICAO Member Statsgstemat-
ic identification of differences as new SARPs and national legislatie promul-
gated. By the end of 2013 over 70% of the ICAO Member Statésidiaestab-
lished or implemented a mechanism for the identification andication of dif-
ferences to ICAQ!

In addition, ICAO methods used so far for the management of ttes-dif
ences have not been very efficient. Originally, the process of repditiagences
was handled entirely by correspondence between States and ICAQvashia
‘laborious and time-consuming activity’ which required sultshresources from
both ICAO and its Member Stat&sln addition the dissemination of differences,

%see Article 3 of a Template Bilateral Air Services Agreement in: ICRGlicy and Guidance
Material on the Economic Regulation of International Air Transg@A0 Doc. 9587, (2008).

3" Former President of the ICAO Air Navigation Commission, ‘'Intendiemd’, (2013).

3 Milde, supranote 48 in Ch.1, at p. 164.

%9 Huang,supranote 29 in Ch.1, at p. 61.

40 Under the individual Memoranda of Understanding (MoU) signeatdsst ICAO and its Mem-
ber States for the conduct of the USOAP-CMA activities, States ah@erd supply information
on their compliance with SARPs in the form of the ‘Safety Ovetsigimpliance Checklists’.
Copy of a generic MoU is attached as Appendix B to: ICAO B@85,supranote 13 in Ch.1.

41 Official of the European Aviation Safety Agency, 'Interview Nq2014). This situation re-
mains largely unchanged since 2011, see: ICAO Secretariat, 'Kissuas and Difficulties', 1st
Meeting of Filing of Differences Task Force (Montreal, Canada, 28lidle 3.

2 |CAO, 'Notification and publication of differences: Report to Gokny the President of the Air
Navigation Commission', C-WP/12412, (177th session of@A&® Council, 2006), at Paragraph
2.3.
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which is an obligation of ICAO under Article 38, was fulfilled &ypending them
as Supplements to the latest edition of each Annex. Thizguoe created delays
and could not always ensure that the situation described in a Ayivesx corre-
sponded to reality in the ICAO Member Statém 2013 ICAO admitted that this
is still largely the case tod4y).

Similar problems with identification of differences were revealed under the
USOAP. In the course of audits conducted by ICAO between A 201d Au-
gust 2010, only 49% of the USOAP compliance checkliststeah duly com-
pleted by the 165 States audited. The remaining 51% were eithblalgftor not
appropriately completed, as Figure IV demonstrates.

Figure IV: Differences identified through USOAP Compliance CheckBbts (April 2005 to Au-
gust 2010)

No difference
38%

Different in

Incomplete character or other
information _—— means of
51% compliance

1%

More exacting or
exceeds
Less protective 0%
or partially
implemented
Not applicable by the State
9% 1%

Source of data: ICAO, 'USOAP-CSA: Reporting of audit results - Apil 2005 to August
2010', (2010%°

Even more importantly, the differences are largely invisible eratjpnal
personnel as the Aeronautical Information Publications (AIPs) of IGfhber
States do not include material relating to all Annexes and aipmaitdy 76% of
Statesgid not publish significant differences in their AIPsegsired under An-
nex 15!

“ Ibid.

4 |CAO, 'Formulation and implementation of Standards and Recomm&mdetices (SARPS)
and Procedures for Air Navigation Services (PANS) and notificatioiffefehces’, A38-WP/48,
(38th ICAO Assembly, 2013), at Paragraph 2.8.

% This data is the copyrighted property of ICAO and is repratidtere with its expressed
knowledge and permission. It may not be cited by or reproducadyi other publication without
subsequent approval being granted by ICAO.

“8'Known Issues and Difficultiessupranote 41.
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Overall, ICAO admitted in 2013 that the ‘status of the notiftzaiand
publication of differences is far from satisfactcty.’

In order to remedy the above deficiencies, in 2011 ICAO embarkeal
reform program. At its core lies a new system for Electronic FilfriQifferences
(EFOD)* The objective of EFOD is to create a single process through which
States could satisfy the obligation of filing differences undeiclkrt38 of the
Chicago Convention, as well as to provide information onefel lof implemen-
tation of SARPs for the purpose of USORRCAO expects all States to complete
EFOD as an essential part of the new USOAP Continuous Magtégpproach
(CMA), which commenced in January 20%3.

Although implementation of EFOD is a big step forward, &tatill still
need to have internal processes and necessary technical expertise fortifie iden
cation of differences and to dedicate resources to this activity. [ticaddCAO
Member States are not obliged to use EFOD as a means for forifiahtioh of
differences under Article 38 of the Chicago Convention. By theo£2813, only
38 ICAO Member States declared that they will be using EFOD fordonotifi-
cation of differences under Article 38 of the Chicago Conventidime effective-
ness of EFOD in remedying the current problems remains therefoeeatssbssed
as experience with its use is gained.

More importantly however, beyond new technical tools for the reygprti
and dissemination of information on differences, ICAO should geo8tates with
a clearer policy, including guidelines, on the application ofchatB8 in order to
ensure that standardised information is available in EFOD.eAtittie of writing
this study ICAO has been in the course of reviewing its guidaraterial on the
notification of differences?

Some consideration also needs to be given as to the exact needkftir col
ing significant amount of information from 191 States abouthair differences
with SARPs, which today, in safety and environment related Anneleee,
amount to over ten thousaritAlthough under Article 38 of the Chicago Conven-
tion States are only required to notify the differences with Stasdargractice
the ICAO Assembly has been urging States to also notify diffesewith Rec-
ommended Practicé$.Recommended Practices are also covered by the USOAP
compliance checklists.

Finally ICAO requires States to notify a difference not only whema-
tional standard is less demanding but also when it is memeadding or even

“ICAO, 'Progress Report on Comprehensive Study on Known IssueRespect of the
Notification and Publication of Differences', C-WP/13954, (19&tbs®n of the ICAO Council,
2013), Paragraph 3.

“8|CAO, 'State Letter', Ref. AN 1/1 - 11/28, (2011).

49 1CAO, 'Progress report on the implementation of the electrolig fof differences (EFOD)
system ', C-WP/13803, (195th session of the ICAO Cour@li2p

YICAO, 'Policy and Principles on the Use of the Electronimgibif Differences (EFOD)
System’, C-WP/13803, (195th session of the ICAO Cow2@eil?), Appendix C.

*1 Source: 'Interview No 4', (2014upranote 41.

52 A38-WP/48 supranote 44, at Paragraph 2.2.

%3 C-DEC 177/14supranote 12 in Ch.1.

¥ |CAO, 'Assembly Resolution A38-11: Formulation and impletaon of Standards and
Recommended Practices (SARPs) and Procedures for Air Navigation SEéPABES) and
notification of differences’, (38th ICAO Assembly, 2013), Asated Practice n. 7.

%5 |CAO Doc. 9735supranote 13 in Ch.1, at Paragraph 1.3.
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when it is simply achieving the same objective by other meamsréquired by
ICAO.%® In practice therefore the scope of obligation to notify differencegmn
Article 38 has been significantly extended by ICAO.

Similar to regulations adopted at national level, the safety relevaince
each SARP is not the same, and some of them establish silatine require-
ments only.’ It can be argued that focusing on differences with those SARPs
which contain requirements most relevant from the safety perspectivieofan
tional air navigation would be more efficient and in line withisk based ap-
proach to safety manageméhiThis would also be more manageable for States
with limited resources.

Whether narrowing the scope of the obligation to notify diffeesnvould
be feasiblade lege latais however not clear. The language of Article 38 does not
seem to leave much space for such interpretations. It speaks abogethéo
comply ‘in all respects’, and to bring domestic regulations andipeacinto full
accord’ with ICAO requirements, and to notify a difference if such dbonesgyu-
lations and practices were to differ ‘in any particular respect’, flurse set by
ICAO. This broad formulation can be a source of various interpretdipiSAO
Member State¥

This straight jacket is made even more restrictive by the factGidd is
encouraging its Member States to use in their own national rempdats far as
practicable, the precise language of Standards that are of a regulaagtef
As ICAO is moving towardperformance based standardswhere onlywhat is
defined by the requirements, while thew is left to States, assisted by appropri-
ate guidance material - this inflexible approach to Article 38 of thea@b Con-
vention may prove difficult to be maintained in the futtire.

The ICAO Assembly recognised in its resolutions a need for ra fioe
cused approach to natification of differences and mandated the ICACiCtmun
encourage ‘the elimination of those differences that are important foatéty s
and regularity of international air navigation or are inconsistent thighobjec-
tives of the international Standard&.It is not certain whether such resolutions
could be a way to narrow the scope of application of Article r3®articular by
constituting a ‘subsequent agreement between the parties regardinggtheeta-
tion of the treaty or the application of its provisions’, agigaged under Article

%6 C-WP/12412supranote 42, at Appendix A (as approved by ICAO Council by C-DET14).

5" For example the layout of certificates, see: ICAO, 'Annex 6 to tieago Convention:
Operation of Aircraft, Part | - International Commercial Air Transport Wihoplanes', (2010),
Appendix 6.

%8 |CAO Doc. 9859supranote 28 in Ch.1.

%9 Interview No 1', (2013)upranote 37. In this interview an example was given of SpaincEran
and United Kingdom, three EU Member States, which have assess&hik provision of ‘EU
OPS’ — a regulation of the European Commission dealitty saifety of air operations - which was
different from an ICAO Standard contained in Annex 6 to the&ju Convention, and each of
them came to a different conclusion (i.e. that the EU requireimemre demanding, less de-
manding and finally different in character from the ICAO Standard).

®9CAO, 'Assembly Resolution A29-3: Global Rule Harmonizati8th ICAO Assembly, 1992).
Similar encouragement is included in all the Annexes to thea@hiConvention.
®1A38-WP/48,supranote 44, at Paragraph 2.6.

62 Assembly Resolution A38-1%upranote 54, at Paragraph 13.
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31(3)(a) of the Vienna Convention on the Law of the Tre¥tieshe practice of
ICAOQ so far seems to indicate that this is not the case.

In view of the above, beyond an amendment of the Chicago Conventio
with a view to updating Article 38, which is currently nottbe table and unlikely
in the foreseeable future, ICAO, when adopting Standards, copliti#y indi-
cate which of them are of particular importance for the ‘safety and regubdrity
international air navigation’. Although this would not charige obligation to
notify the differences, it would give more visibility to tosequirements which
are safety critical.

The second issue on which additional work is needed, is clarity abat
exactly constitutes a difference and especially a ‘significant differembih
States are obliged to publish in their AIPs under Paragraph(4)102 Annex 15
to the Chicago Convention. ICAO has been trying to addressstus through
provision of guidance material, which however is still quiteegienand does not
address the ‘significant difference’ isstfe.

To summarise, and as pointed out by a former president of the ICAO
ANC.* Article 38 is at the same time both a strength and a wesikifigke Chi-
cago Convention. Although this study does not questiemeed to have a mech-
anism for filing of differences, it nevertheless argues that StatekC&0O need to
change the way this provision is used in practice.

Beyond the migration from paper-based notifications to EFODgwim
itself is a big step forward, ICAO should in the first pldceless but bettewhen
it comes to implementation of Article 38. Today ICAO fintgifficult even to
find the resources necessary to translate the differences received intd@ll IC
working language®’ It would be unrealistic then to expect that ICAO will be able
to dedicate the necessary time and resources to analyse the detaltanfjiage
used and possible ways of implementation of over ten thousaRiPSMH 191
States. ICAO should, instead of expanding, be in practicaisterarrowing the
scope of the obligation to notify the differences and focusing edlyecn differ-
ences with those SARPs which are of particular relevance for the aatetggu-
larity of air navigation.

ICAO should also, rather than expecting States to use the pliatjgage
of Standards that are of a regulatory character, be primarily focusingnethew
the objective of a Standard is met while leaving to States flayilzik to the
means to achieve compliance — this would be more in linethdtshift towards
performance based regulation. ICAO should also be providing standardisa-
tion as to what constitutes a difference, and especiafligrficant one. Such
standardisation should be promoted not only through pravidiguidance mate-
rial to States but also at a practical level through the USOARaision of
technical training to State specialists dealing with identificagiod notification of
differences.

Finally RASOs have great potential to help ICAO and Stateshieving
more harmonisation and efficiencies in the way Article 38 is egph practice.
This will be demonstrated in detail using the example of £&SChapter 4.

3 Vienna Convention on the Law of the Treaties', Vienna, 23 M&9, 1155 UNTS 33.

64 C-WP/12412supranote 42, at Appendix A (as approved by ICAO Council by C-DET14).
&5 Interview No 1', (2013)supranote 37.

66 A38-WP/48 supranote 44, at Paragraph 2.10.
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2.2.3 RECOGNITION OF CERTIFICATES AND LICENCES

2.2.3.1 CERTIFICATES AND LICENCES ENVISAGED UNDER THE
CHICAGO CONVENTION

The drafters of the Chicago Convention were aiming at maximumbpesacili-
tation of international air navigation from a technical point efwiThis was sup-
posed,nter alia, to be achieved through Article 33 of the Convention which pro-
vides that:

Certificates of airworthiness and certificates of competency and licesme=dior ren-
dered valid by the contracting State in which the aircraft is registehall be recognized
as valid by the other contracting States, provided that théreegents under which such
certificates or licenses were issued or rendered valid are equal to ertabawinimum
standards which may be established from time to time pursu#rs tGonvention.

The above provision is the only exception in the Chicago @ution from
the principle that:

[T]he laws and regulations of a Contracting State relatinge@dimission to or departure
from its territory of aircraft engaged in international air navigationo ¢he operation and

navigation of such aircraft while within its territory, shall d&eplied to the aircraft of all

Contracting States without distinction as to nationality ahall be complied with by

such aircraft upon entering or departing from or while withinénetory of that stat&’

Obviously as aircraft cross multiple jurisdictions in internatioopéra-
tions, it would be impracticable to expect that with each angssf the border
aircraft and crew would have to comply with the different rules @fotirerflow or
served countries.

The multilateral recognition regime of Article 33 has two dimersion
Firstly it gives a right to the ‘State of Registry’ to demand gadtion of its certif-
icates if they have been issued in accordance with the minimum staretdab-
lished by ICAO®® Secondly, with this right comes an obligation of other ICAO
Member States to grant the recognition if the conditions envisagids article
are met by the ‘State of Registry’.

ICAO has clarified in Annex® and Annex 1° to the Chicago Convention
that, as far as the certificates of airworthiness and pilot licences aermmetcthe
minimum standards to which Article 33 makes reference will be ties gon-
tained in those Annexes. In addition Articles 39 and 40 of tliea@o Convention

67 Chicago Convention’, Article 11.

®8 Where a ‘State of Registry’ has transferred some of its resjiiiesibunder Article 83bis of the
Chicago Convention, these rights apply also to the ‘Statgefaior’.

%91CAO, 'Annex 8 to the Chicago Convention: Airworthiness ié¥aft', (2010). Paragraph 3.2.2
states: ‘A Contracting State shall not issue or render valid a Catifof Airworthiness for which
it intends to claim recognition pursuant to Article 33 @& @onvention on International Civil Avia-
tion unless it has satisfactory evidence that the aircraft complieshe applicable Standards of
this Annex through compliance with appropriate airworthiness reqeiresn

O ICAO, 'Annex 1 to the Chicago Convention: Personnel Licghsi2011). See ‘Forward’, which
states: ‘Annex 1 contains Standards and Recommended Practices agdaptthternational

Civil Aviation Organization as the minimum standards for pareblicensing’.
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stipulate that an aircraft or a pilot which has failed to meet inrasgect these
international standards should have this clearly indicated on thficagstor li-
cense and that in such case other contracting States are entitleddbthesop-
erations of such aircraft or personnel in their territories. Thidlasgito the proce-
dure of filing of differences, underlines the importance of the prinapkeans-
parency which, although not directly articulated in the Chicagov@dtion, is
nevertheless present in a number of its provisions, as well asrousnAssembly
resolutions’!

2.2.3.2 RECOGNITION OF AN AIR OPERATOR’S CERTIFICATE

What can be quickly noticed is that Article 33 does not addnesait Operator’s
Certificate (AOC), which, in addition to the certificate of airwardds and li-
censes of the aircrew, is an essential prerequisite for internagiomalvigation in
commercial air transport according to Annex 6 to the Chicago CaoméhfThis
is because amongst the first twelve annexes that were developedtteridi-
cago Conference in 1944, there was no separate Annex concerning saifiety o
craft operationg®

ICAO has clarified the link between Article 33 and AOC througérjore-
tative Assembly Resolutiod8and provisions in Annex 6, which require:

Contracting States to recognize as valid an air operator certificagel isguanother Con-
tracting State, provided that the requirements under which the certifiaatissued are at
least equal to the applicable Standards specified in Anfiex 6.

However, given the fact that this requirement is set out in aeand not in the
Chicago Convention, its legal value is not as strong as tiaticle 33, and noti-
fication of differences is, at least theoretically, possible.

In order to safeguard the recognition of certificates in the context of com
mercial air transport operations, States also incorporate appropriatisigns
dealing with this issue in bilateral ASA. Such provisionsally reproduce in the
ASA the text of Article 33 of the Chicago Convention, and makeigsuance of
operating authorisations and technical permissions, which are asctssitilise
the traffic rights, conditional upon the maintenance of minimumysatahdards,
established under the Chicago Convention, by the State désggitiae airline.
ASA clauses also allow the State which has issued the operatimgyisations
and technical permissions to withhold, revoke or limit thethe other party does
not have or does not maintain safety oversight programmes in ieocglwith

1 ICAO, 'Assembly Resolution A37-5: The Universal Safety Ogétshudit Programme
(USOAP) continuous monitoring approach’, (37th ICAO Assen2fly0); ICAO, 'Assembly
Resolution A37-1: Principles for a code of conduct on the sharidgise of safety information’,
(37th ICAO Assembly, 2010); Assembly Resolution A32slipranote 30 in Ch.1.

2 Annex 6, Part | to the Chicago Convention, at Paragraph 4\ghich states: ‘An operator shall
not engage in commercial air transport operations unless in pmsse$a valid air operator cer-
tificate issued by the State of the Operator’.

3 The notion of AOC was introduced only in 1990; see: Arfhéx the Chicago Convention, at
‘Forward'.

™ |CAO, '‘Assembly Resolution A36-6: State Recognition of theDperator Certificate of
Foreign Operators and Surveillance of their Operations', (36th ICgg@rAbly, 2007).

S Annex 6, Part | to the Chicago Conventisnpranote 108, at Paragraph 4.2.2.1.

37



ICAO standards or if the desi%nated airline is no longer camipivith the mini-
mum ICAO safety requirements.

The question of recognition of AOCs is a somewhat controverdige ey
as States such as the US, Australia, Canada, China and the Mg&atlesrof the
EU, require under their legislation that foreign operators obtanoa gafety au-
thorisation in order to be able to fly to and from their territofieSuch schemes
have been developed largely because the results of the USOAFbaxeis the
past that States ‘cannot reasonably assume without verificatioth¢habndition
for recognition Stated in Article 33 is actually being met by laewState™ Be-
cause of this reason, ICAO encouraged States to put in place mechtmigeni-
fy that the conditions for such recognition are met, before resiognAOCs as
valid.”® Requirements and guidance material concerning surveillance of foreign
aircraft operations have also been adopted by IEAO.

Although the existence of AOC authorisation schemes can be justified
from the perspective of ICAO requirements, they should be seen asta tuml
used by States exclusively for assessing if the rules undeh W C was issued
were at least equal to the applicable Standards specified in Anogkeés Chicago
Convention. Following on from that, it should not be furpose of authorisation
schemes to dilute the responsibilities of the ‘State of the Operatbo,should
remain the primary authority responsible for the AOC, or to imposeperators
additional requirements which go beyond the minimum stangmodsded for in
Annex 6.

In the EU for example, the regulation establishing EASA ktipa that
third country operators flying to the EU may have to comphh i@t require-
ments to the extent that there are no applicable ICAO stantakitkough ini-
tially EASA proposed including requirements over and above IG¥®RPs in
implementing rules on third country operator authorisatirisfinally decided
not to do so, as it faced criticism from operators for not respettimg hicago
Conventior® It is important that ICAO remains vigilant to such initi@s which
risk eroding the consistency of the international framework for airopgftations.
If there are deficiencies which would justify development of additioriainmum

8 For standard clauses concerning designation, authorisatiory, aafietecognition of certificates
see ICAO Template Bilateral Air Services Agreement in: ICAO Doc. 95#tanote 36, at
Appendix 5.

" These are sometimes referred to as Foreign Aircraft Air Operator's Certificates

81CAO, 'Mutual Recognition', DGCA/06-WP/8, Directors GenefaCivil Aviation Conference
on Global Strategy for Aviation Safety (Montréal, Canada, 200®aetgraph 1.2.

" |bid. at Paragraph 3.

8 Annex 6, Part | to the Chicago Convention, at Paragraphs2a&h@.4.2.2.2 which require
States to establish programmes with procedures for the surveiibaperations in their territory
by a foreign operator and for taking appropriate action when necessaeg¢ove safety. Guid-
ance on the surveillance of foreign operators can be found in: IGA/ual of Procedures for
Operations Inspection, Certification and Continued Surveillance',&338, (2010). See also:
Assembly Resolution A36-8upranote 74.

81 EU, 'Regulation (EU) No 216/2008 of 20 February 2008 oreomrules in the field of civil
aviation and establishing a European Aviation Safety Agency,eqsdling Council Directive
91/670/EEC, Regulation (EC) No 1592/2002 and Directive [BBEC', (OJ L 79, 19.3.2008),
Article 9(1).

82 EASA, 'Notice of Proposed Amendment relating to rules on titohtry operators for
commercial air transport’, (NPA No 2011-05), at Paragraph 21.

8 EASA, 'Comment Response Document to NPA No 2011-0%arigraph 15.
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requirements for international aircraft operations, this should be #waugh the
ICAO rulemaking machinery.

The above does not mean that any requirement imposed unilatemally
aircraft operators would be in contradiction with the Chicago €wotion and its
Annexes. Certain requirements, especially airspace related, may havente be i
posed on a country or region specific basis. For example, if altaiatroduced
reduced separation minima in order to increase airspace capacity, all aircraft may
have to be required, in order to use that airspace, to carry equiptmehtis not
necessarily envisaged under minimum ICAO requirements. This veeuldlly in
line with Article 11 of the Chicago Convention, however in saatase a differ-
ence should be notified with ICAO indicating a requirement wigcmore de-
manding than the minimum ICAO SARPs.

2.2.3.3 OTHER CERTIFICATES NOT ENVISAGED UNDER THE
CHICAGO CONVENTION

Limiting the analysis related to recognition of certificates to AQdllst licences
and certificates of airworthiness only - however important these threeogateg
of certificates are — would however not be sufficient. Today ¢tmeept of ‘State
of Registry’ or even ‘State of the Operator’ introduced through Ar8ighes of the
Chicago Convention, is no longer at the centre of the aviatiatategy world.

In addition to certificates of airworthiness, licenses of the aisrand
even the AOC, aviation has seen a real proliferation of certificates armalsp
Certificates are issued for the design of aircraft and its compoegésisations
responsible for aircraft manufacture, aircraft maintenance, training of aircrew,
international aerodromes, and other activities and organis&ti@wmne of those
certificates, such as the design organisation appfdaa& not even envisaged in
ICAO Annexes. Such certifications are considered as ‘safety barriers’ elgcted
States to maintain safety levels which are expected from aviatiettiestby the
general publié’

The problem is that international standards governing the comslior is-
suance of some of those other certificates are not always precise aebemp
sive. This is for example the case for production organisatiproaals which are
subject to only three general standards set out in Annex & ©Ghitago Conven-

8 For example the EU mandated the carriage of Aircraft Collision Avmiel System (ACAS) I
version 7.1 within the EU airspace earlier than the datesatgolby ICAO in Annex 10 to the
Chicago Convention; see: EU, 'Commission Regulation (#4J)332/2011 of 16 December 2011
laying down common airspace usage requirements and operatindymescéor airborne collision
avoidance', (OJ L 336, 20.12.2011).

8 Annex 1 to the Chicago Convention, at Paragraph 1.2.8.2 fmo&ed Training Organisations;
Annex 6, Part | to the Chicago Convention, at Paragraph 8férlApproved Maintenance
Organisations; Annex 8 to the Chicago Convention, at Paragrdphfor Approved Production
Organisations; ICAO, 'Annex 14 to the Chicago Convenfi@nodromes, Volume | - Aerodrome
Design and Operations', (2013), Paragraph 1.4.1 for certified asresiro

% The concept of a design organisation approval (DOA) is, for plearanvisaged under the EU
regulatory framework, see: EU, 'Commission Regulation (EU)4832D12 of 3 August 2012
laying down implementing rules for the airworthiness and enmiental certification of aircraft
and related products, parts and appliances, as well as for theagotifiof design and production
organisations’, (OJ L 224, 21.8.2012).

87|CAO Doc. 9859supranote 28 in Ch.1, at Paragraph 2.3.4.
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tion.®® Similarly guidance for the issuance of an approval to maintenancairer t
ing organisations is not as detailed as that available f&CG® for examplé®
This leaves States with little option but to develop th&ited requirements on
their own. In addition, as the Chicago Convention is limitececognition of air-
worthiness certificates and pilot licences, and through Annexo6tlaésrecogni-
tion of AOCs, there are no internationally agreed conditions uwtiarth such
other certificates should be recognised between States. This liesdifferences
between jurisdictions and duplication of oversight and appralamses for in-
dustry and regulators.

The paradox of this situation is the fact that proliferation offazates and
associated audits and inspections, although having asjétstiob the safeguard-
ing of civil aviation safety, at the same time goes directlppposition to the
main objective of the Chicago Convention, namely promotionngbrmity and
efficiency in international air navigation. It also dispersespifeeious resources
of the aviation community which could be used in a more efficiemner.

A very striking example of this situation can be observed irdtimeain of
aircraft maintenance organisations (AMOs). Many States, includingxample
Singapore, Canada, Japan, Brazil, US or the EU Member States, rfeggiga
AMOs working on aircraft registered in their registries to hold gm@l issued
by these States in addition to an approval from a local autfiofitis means that
an AMO which has clients from different parts of the world, may havieold
several approvals for performing exactly the same business onlysbetbeuair-
craft it maintains are registered in different countries. It is not rateatih AMO
holds up to twenty approvals from different Stafes.

The consequence of the above is that AMOs may be subject tdivepeti
audits from many different States, in addition to internalityualdits and audits
by customers, and may have to comply with different sets of recemtsniT his is
not only costly, but also means that AMO personnel is requiracge different
procedures depending upon the ‘State of Registry’ of the aircraft, waldids an
element of safety risk The justification for such schemes is that each ‘State of
Registry’ wants to be sure that the same standard is being achieviethe air-
craft was maintained by an AMO which is under its domestic jutisch.

Another example of inefficiencies comes from the domain of product certi
fication. Article 33 of the Chicago Convention covers recognitforedificates of
airworthiness for the purpose of day-to-day operations only, thahén an air-
craft registered in one State temporarily enters the airspace of anothef State.

8 Annex 8 to the Chicago Convention, at Chapter 2.

8 |CAO, 'Recognition and validation of approvals and certificataseid by other States', HLSC
2010-WP/9, ICAO High Level Safety Conference (Montréal, 2010), Pashg.4.2.

% For examples of AMO certificates issued by various authoritieseséificates held by the Air-
bus company at: Airbus, 'Airbus policy and certificates' phirww.airbus.com/tools/policy/>
[accessed 15 March 2014].

° Singapore, 'Recognition and validation of foreign AMO apals), HLSC 2010-WP/73, ICAO
High Level Safety Conference (Montréal, 2010), Paragraph 1.1.

%2|CAO, Recognition and validation of approvals and certificatesibby other Statesupra
note 89, at Paragraph 1.1.

% Annex 8 to the Chicago Convention, at 'Forward' which stags‘The requirements governing
the issuance of Type Certificates in accordance with applicable pmwisf Annex 8 are not part
of the minimum standards which govern the issuance or validatiGertificates of Airworthi-
ness, and lead to the recognition of their validity pursuanttiolé 33 of the Convention’.

40



However, when an aircraft changes registry, it is up to the nexte'st Registry’
to determine its airworthiness and issue appropriate certifitatesuch cases
ICAQO, through Annex 8 to the Chicago Convention, promotes &amep of a
previous certificate of airworthiness as satisfactory evidence that the atmmaft
plies with applicable ICAO standardfsThis is however theory.

In practice, because Annex 8 sets only broad airworthiness performance
objectives for different categories of aircraft, States still have tptadistailed
codes of airworthiness at the national level. This means that tiuétioas to be
met before a certificate of airworthiness is issued vary between Staties Bith
important manufacturing industries, such as the US, Russiagthtbe Interstate
Aviation Committee (IAC), or the EU Member States through EA&#gpt de-
tailed airworthiness codes which, despite harmonisation effoeg,contain dis-
similar requirements. For example the US Federal Aviation Adtratisn (FAA)
has identified forty significant and twenty-three non-significaahdards differ-
ences between the US and EU certification requirements for transportrgatego
aeroplaneg®

Multiple sets of similar but differing certification requirements rtead to
repetitive certifications of the same product, resulting in additiadministrative
burden and cost for authorities and industry in import aipdre. Large manufac-
turing States, including the US, Brazil, Canada or the EU MerStates acting
through EASA, would use a specific method of certification calkd@lation, to
determine compliance with their airworthiness requirements. Validatoe sup-
posed to limit the involvement of the importing State to kimeccompliance with
their unique import requirements only, while in other respects yoorelthe de-
terminations already made by the primary certificating authtri§ther States,
for example Australia, would not perform validation of a foreigretgprtificate
but simply accept it following familiarisation with the prad, if they have confi-
dence in the foreign authority which issued the original certifiate.

Although validation contributes to the reduction of unnecesspstitive
checks and determinations in export and import of aeronautical pspdubgas
not been able to eliminate the duplication of work and dissimglgulatory re-
quirements which represent a burden and cost for the authoriti¢gseandhnufac-
turers. Major manufacturing States like the US recognise that pieulsiets of
similar yet differing certification requirements among Civil Aviatinthorities

% |bid. at Paragraph 3.2.1 which states that: ‘A Certificate of Ailiness shall be issued by a
Contracting State on the basis of satisfactory evidence that the aimrgities with the design
aspects of the appropriate airworthiness requirements.’

% |bid. at Paragraph 3.2.4 which states that: ‘The new Stategi$tRe when issuing its Certifi-
cate of Airworthiness may consider the previous Certificate of Airwtetls as satisfactory evi-
dence, in whole or in part, that the aircraft complies withagiigicable Standards of this Annex
through compliance with the appropriate airworthiness requirements’.

% FAA, 'List of FAA Significant and Non-Significant Standarddf&iences'
<http://www.faa.gov/aircraft/air_cert/design_approvals/transport/tmahgptl/sd_list/ssd_nonssd
_list> [accessed 5 August 2014].

%" See for example: Type Validation Principles under the Technicaémesitation Procedures
(TIP) to 'Agreement between the United States of America and thedaur@ommunity on
cooperation in the regulation of civil aviation safety’', 30eJ2008, (OJ L 291, 9.11.2011). At:
EASA, 'Bilateral Agreements' <http://easa.europa.eu/document-libitatgfal-agreements>
[accessed 5 August 2014].

%8 CASA, 'Civil Aviation Safety Regulations (as amended)’, (Stay Rules No. 237), Part
21.029A.
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can lead to a significant burden when certifying and validating aeroabptod-
ucts and parts for import and expditA study conducted by the Aviation Work-
ing Group in 2011 estimates that dissimilar technical requirenadfecting trans-
fers of aircraft between various jurisdictions cost the aviation tndug to 369
million USD per annum, and that the projected cost over thetwexity years of
such dissimilar requirements may be as much as 7.286 hilan'®

In the past, efforts were undertaken by the US, European countriks, an
other major ‘States of Design’ to harmonise their airworthiness ¢8HE8AO
has also tried to take up this work at the global level, ld#yt@n old and in prac-
tice never implemented Assembly resolution on a ‘globally harmdnissign
code’ is the only remainder of that ambitious initiati%e.

The duplication of certifications and associated audits and ingpegctec-
essary for their recognition is currently one of the greatest ineffieirnic the
ICAO system and the source of a significant waste of resources otdheaition-
al aviation community. This ‘death by audit’ situatias, it was referred to at the
2013 FAA/EASA International Aviation Safety Conference, needs tcadbe
dressed, as in the longer term it is simply unsustair&ble.

RASOs have a great potential for reducing redundant audits andceertifi
tions by allowing large scale, multilateral programmes for acceptarwatiica-
tion findings or even the certificates themselves, as will be deratetin detail
on the example of EASA in Chapter 4.

2.2.3.4 INTERNATIONAL AVIATION SAFETY AGREEMENTS

The discussion about recognition of aviation safety certifiaatdgr international
law would not be complete without also addressing the intenadtaviation safe-
ty agreements. These agreements, which are usually of a bilateral natste, co
tute a traditional tool through which States address limitatianthe Chicago
Convention in terms of acceptance of certificates. International aviatifety
agreements were used as early as the 1930s to approve aeronautigetspgrod

% United States of America, 'Improving international cooperatiaeitification and validation of
products and parts', HLSC 2010-WP/33, ICAO High Level S&@eiyference (Montréal, 2010),
Summary.

100 Aviation Working Group, 'Economic impact assessment and selmmnmendations: dissimilar
technical regulatory requirements impacting cross border transfecifgj (2011),
<www.awg.aero/assets/docs/Report%20v%201.02.pdf> [accessagliStA014], p. 2.

101 For many years the US FAA and the European Joint Aviatitthorities (JAA) have been
implementing a Harmonization Work Program which was launchadesult of the commitment
made by the FAA and the JAA at the 9th FAA/JAA HarmonizaMeeting (1992). The harmoni-
sation programme has been stopped following the dissolutitne dJAA in 2009, and recently
taken up again by EASA and FAA in the framework of the EU -Agi®@ement on Cooperation in
the Regulation of Civil Aviation Safety.

192)1CAO, 'Assembly Resolution A33-11: A global design codesfecraft’, (33rd ICAO Assembly,
2001).

103 Author’s notes from the 2013 EASA/FAA International Aviati®afety Conference; In addi-
tion see: '2013 EASA/FAA International Aviation Safety Conference’,
<http://easa.europa.eu/newsroom-and-events/events/easa-faa-internataiiai-asfety-
conference-2013> [accessed 5 August 2014].
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export and import® In Europe a rare example of a multilateral aviation safety
agreement was signed in 1960, but is no longer appli¢&ble.

Bilateral aviation safety agreements or BASAs aim at reducing redundant
certifications and oversight. Such agreements require a high degreeuaf out-
fidence, as their provisions usually do not relieve parties frodinignhcompliance
with their own requirements, but allow reliance on the equivalefidie other
party’s regulatory system in order to find such complidfite.

Compliance with at least the minimum ICAO requirements, intimahdio
more specific confidence building exercises and regulatolgg speciaitioond
will therefore be a necessary pre-requisite for concluding a BASA.

Aviation safety agreements can cover various domains of aviatioly,safet
such as initial and continuing airworthiness, pilot licensiog qualification of
flight simulation training device¥? In the area of initial aircraft certification, for
example, they allow for more efficient aircraft design approval processes-
times even relieving the parties altogether from an obligatiossteian addition-
al approval. In areas such as production, maintenance, pilot igemsgualifica-
tion of flight simulation training devices, they allow reliarmeeach other’s mon-
itoring of facilities and devices, and thereby limit the technigatk to those
regulatory areas which are significantly different.

The benefits of BASA agreements can be very well illustrated vittex-
ample of the maintenance annex to the EU-US BAS/ 2014, there were over

104 Mary Cheston, 'U.S. Perspective on Bilateral Safety Agreements: wham been and where
we're going', Europe/U.S. International Aviation Safety Conference
<http://www.easa.europa.eu/conferences/conference2005/presentatiomifdieyals/us_bilatera
Is_cheston.pdf> [accessed 5 August 2014].

195 Multilateral Agreement Relating to Certificates of Airworthingssimported Aircraft’, 22

April 1960, ICAO Doc. 8056.

1% See for example the FAAs policy on the bilateral air safety agreeraeRaA, 'Bilateral
agreements: purpose'
<http://www.faa.gov/aircraft/air_cert/international/bilateral_agreemaumtsbse/> [accessed 5
August 2014]. See also: ‘Preamble’ to EU — Canada BASA whithssthat: ‘Reciprocal ac-
ceptance needs to offer an assurance of conformity with applicable teckgidations or stand-
ards equivalent to the assurance offered by a Party’s own proceddgesément on civil aviation
safety between the European Community and Canada', 6 May 2@009,1&3, 17.06.2009). Simi-
larly ‘Preamble’ to EU — Brazil BASA states that: ‘Each Party hasrdehed that the standards
and systems of the other Party for the airworthiness and environroeriiitation or acceptance
of Civil Aeronautical Products are sufficiently equivalent to it @o make an agreement practi-
cable’, 'Agreement between the European Union and the Governnibatfdderative Republic
of Brazil on civil aviation safety’, 14 July 2010, (OJ L 279.10.2011).

197 See the US process and requirements for concluding a bilateral ajragasgment at: FAA,
'Generic Steps for Obtaining a Bilateral Aviation Safety Agreement'
<http://www.faa.gov/aircraft/air_cert/international/bilateral_agreemeerti®dBASAProcess.pdf>
[accessed 5 August 2014]. The policy of the US FAA is alseduire that a potential BASA
partner country has been positively assessed under the FAA |IASraprog

1% For examples of BASA agreements concluded by the EU and USABA, Bilateral
Agreements' <http://easa.europa.eu/document-library/bilateral-agreemectsssgd 5 August
2014]; FAA, 'List of BASA agreements'
<http://www.faa.gov/aircraft/air_cert/international/bilateral_agreemesdshmasa_listing/>
[accessed 5 August 2014].

19'EyU-US BASA',supranote 97.
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1400 EASA approved AMOs located in the 8%which is a significant number
of organisations. It would be impossible for EASA to ensurersight of all of
them with the resources available without relying on the helpeofF#A. Under
the ‘Maintenance Annex’ to the EU-US BASA, the bilateral partnaxe lagreed
that EASA's involvement will be limited only to those asfs of AMO monitor-
ing which are significantly different in the US compared with BU. In addition,
even for areas identified as significantly different, the EU has dek:gatmpli-
ance verification to the US, where the FAA makes recommendati&&Sa for
the issuance and continuation of AMO approvals. Therefore instaadpaicting
every single AMO, EASA monitors only the overall quality lné inspection work
done by the FAA through a system of sampling inspectibrhe result is a sig-
nificant leveraging of EASA's resources and less cost for the iyd$te same
procedure is applied to AMOs located in the EU and seeking FAAicatibn.

As indicated above, BASAs are concluded on the premise of equivalency
of regulatory systems of the bilateral partners. This means thatugh the re-
quirements do not have to be exactly the same, they have tacpredquivalent
results''? Therefore although full harmonisation of requirements between the
BASA partners is not absolutely necessary, the benefits of a BfilBhe larger
where differences are smaller. Under a BASA, once the significdetedites are
identified, they are addressed through, so called ‘special aomsiit®* The ICAO
objective of achieving ‘the highest practicable degree of uniformitggnlations,
standards, proceduré¥'is therefore also very relevant for such agreements.

BASAs however also have limitations. Traditionally they adslras-
ceptance of technical findings only, with limited possibila§ certificate ac-
ceptance. Even under the EU-US BASA, which is based on manyofeagula-
tory harmonisation between Europe and US, the scope of certificatdeamees
very limited. In 2014 only certain design (minor changes, refi@ssgn organisa-
tions) and production (production organisations) approvals weng lagicepted
by the parties without re-issuance of a separate approval. Besainudal differ-
ences, there are also legal reasons for such limitations. The EBAEA is con-
sidered by the US government as an ‘executive agreement’ conclutieditthe
‘advice and consent’ of the US SenHf&This means that it cannot derogate from
domestic US law. From the EU perspective, an international agreenagritats

HMOEASA, 'Maintenance organisations located in the USA: Part-BiBpprovals (MOA)'
<http://easa.europa.eu/system/files/dfu/lUSA_EASA_145.pdf> [sedes August 2014].

M1 EASA-FAA Maintenance Annex Guidance (MAG Change 4 - 29 Janudty)2
<http://easa.europa.eu/document-library/bilateral-agreements> [accessgdst 2014].

HM2EASA, 'Aviation Safety Agreement between the United StateshanBuropean Community’
2011) <www.faa.gov/aircraft/repair/media/EASA_US_roadshows.pdf> [accBgsaegust 2014].
13|n the EU-US BASAsupranote 97, special conditions are defined as: ‘those requirements in
the EU and US regulations that have been found, based on aagegatahparison, not to be
common to both systems and which are significant enoughhiyamust be addressed.’

14 Chicago Convention', Article 37.

15 Under US law, a treaty is an agreement negotiated and sigriled éyecutive branch that
enters into force if it is approved by a two-thirds majority ef #enate and is subsequently rati-
fied by the President. However, the great majority of internatiagreements that the US enters
into are not treaties but executive agreements, meaning agreementsiatadrgdhe executive
branch, that are not submitted to the Senate for its adviceoasdrit. Congress generally requires
only notification upon the entry into force of an executive agreenr@r further information see:
Congressional Research Service, ‘'International Law and AgreementsEffaeirUpon U.S.

Law', RL32528, (2010).
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been ratified by the European Parliament and the Council has states BD
regulations:*® A practical consequence of that difference is that although the EU
could directly accept FAA issued certificates, this is not pteséilp the US™

Development of BASAs also takes time and resources, as theyaemielv
tailed regulatory comparisons and confidence building exercises. &mpés it
took seven years for the EU and US to develop and conclude thek.BAShe
effort involved will therefore only make their conclusion worthwhibetween
States exchanging high volumes of aeronautical products, personthsérvices.
Finally, because they are bilateral in nature, BASA do not necessanityibute
to unification of the international regime, and sometimes may evetibute to
its further fragmentation. This is because the requirements for acee pfgmod-
ucts, services or personnel may be different in each bilateral case.

Beyond the BASAs, other methods used by States to reduce astund
regulatory oversight and accepting certifications made by other awghoisti
through multilateral harmonisation and cooperation initiativesluding at re-
gional levels. Such cooperation can take various forms, suchrasngpection
schemes, development of common regulatory requirements, or estgbasRilv
SO type body.

2.2.4 ROLE OF ICAO IN GLOBAL SAFETY OVERSIGHT

The role of ICAO in overseeing implementation of international avilation
safety standards has already been subject to analyses by many ‘diffuday
consensus seems to exist that the most successful instrumd@Afahas at its
disposal in this respect is its USOAP, and the associatecharamgy mecha-
nisms, which have even been referred to as ICAO’s ‘quasi-enforcemént®too
The main strength of the USOAP comes from the fact that it is dat@n
ry programme with a standardised methodology applicable to ADI®lember

118 Herwig C.H. Hofmann, Gerard C. Rowe, and Alexander H. Tudknifistrative Law and
Policy of the European Union, (2011), pp. 78-79. For an overefahe legal status of interna-
tional agreements in the internal EU legal order see also: 'Cas@/TB3air Transport
Association of America v. Secretary of State for Energy and Climaadeh in: [2011] ECR |-
13755, (CJEU,2011), (paragraph 50).

7 Michael Jennison, 'The Future of Aviation Safety Regulatiow N&-EU Agreement
Harmonizes and Consolidates the Transatlantic Regime, but WthatR®tential for Genuine
Regulatory Reform', ASL38 (2013), p. 344.

18 The negotiating mandate was granted to the European Commuss®March 2004, the
Agreement entered into force on 1 May 2011; see: EASA, 'Informbitide: Agreement between
the United States of America and the European Union on coopeiratiom regulation of civil
aviation safety' <http://easa.europa.eu/document-library/bilateral-agmeg’Bu-usa> [accessed 5
August 2014].

119 Blumenkronsupranote 49 in Ch.1, at pp. 12-24; Huasgpranote 29 in Ch.1, at pp. 68-81;
Weber,supranote 48 in Ch.1, at pp. 90-92; Meglena Boteva, 'A new cgatid a new attitude
towards safety oversight in air transportation’, in Master Th@4eGill University: Institute of
Air and Space Law, 2000), pp. 64-85; Zachary D. Detra, 'Thenegiy of the International Civil
Aviation Organization’s Universal Safety Oversight Audit ProgrammeVaster ThesigMcGill
University: Institute of Air and Space Law, 2006); Broderick andd, '‘Government Aviation
Safety Oversight: trust but verifysupranote 7 in Ch.2, at pp. 1047-1054; Michael Milde,
'Aviation Safety Oversight: Audits and the Law', AASIXVI (2001), pp. 173-176.

120The most comprehensive overview of transparency as ICAO’s enforceminasdeen given
Blumenkronsupranote 49 in Ch.1, at p. 87; see also Milsigpranote 48 in Ch.1, at p. 180.
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States. It is used by ICAO for assessing the level of imgation of ICAO
SARPs, and more generally States’ overall capability for enseffagtive safety
oversight. In practice USOAP has proved to be a powerful diagtmdisor
global aviation safety.

The worldwide level of effective implementation of USOAP protocals
justifiably be criticised as still too low, as Figure V denioates. However,
USOAP reports show that generally ICAO Member States make eanisigb-
gress in the level of effective implementation of SARPs anddreasing their
overall safety oversight capabilities.

Figure V: Level of Effective Implementation of the eight ICAO CEsof State safety oversight
(ICAO Member States, August 2014)
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Source of data: ICAO, Regional Performance Dashboards (2014)

In order to verify the progress that States make in improving ldhesl of
effective implementation of the eight CEs, the ICAO USOAPriftion related
to a sample of 35 States was analysed (see Table Il). The iBtabesanalysed
sample were audited by ICAOQO in the years 2005-2010, and their coeraction
plans were subsequently verified by ICAO during the ICAO Coatduh Valida-
tion Missions (ICVM) in the years 2011-20%3 This analysis has shown that all
States in the sample have improved the level of effective implatien of
USOAP protocols. On average the improvement has been alm¥stThe high-
est improvements were observed for CEs 1-5 (between 16.3% arid)]17ob
lowed by CEs 6-7 (12.8% - 10.4%), and finally CE 8 (9.8%).

211CAO, 'Regional Performance Dashboards' <http://www.icacaiietyPages/Regional-
Targets.aspx> [accessed 4 August 2014]. This data is the duegrigroperty of the ICAO and is
reproduced here with its expressed knowledge and permissioay hahbe cited by or repro-
duced in any other publication without subsequent appr@magtgranted by ICAO.

122 The purpose of the ICAO ICVM is to ascertain whether previddsigtified safety deficien-
cies have been satisfactorily resolved by assessing the status of\@®aetibns or mitigating
measures taken by ICAO Member States to address findings and recatiorendncluding
Significant Safety Concerns (SSC); see ICAO Doc. 98@pranote 13 in Ch.1, at Paragraph
3.5.6.
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The above analysis shows that States, at least those in thée samre
able to achieve the highest improvement for those CEs which ardrtdadevel-
opment of legislation and procedures, while it has been mdisuttifor them to
achieve improvements in CEs related to safety oversight and enforcdrligat o
tions. In other words, the greatest improvement has been achiev@éBdgavhich
are related to thestablishment of a State's safety oversight systdrite the low-
est improvement is for CEs related toiitgplementationincluding with respect to
enforcement obligations.

Table II: Improvement in the level of effective implementation of the eigt ICAO CEs of
State safety oversight (sample of 35 ICAO Member States)

Critical Elements of | Lack of effective | Lack of effective
Safety Oversight implementation implementation | Improvement in the
System (correlation| during the USOAP during the level of effective im-
with actual safety CSA cycle USOAP ICVM plementation
performance) (2005-2010) cycle (2011-2013
CE-1 (medium) 39.4 % 22.6 % 16.8 %
CE-2 (medium) 48.9 % 32.3% 16.6 %
CE-3 (strong) 61.1 % 44.8 % 16.3 %
CE-4 (strong) 80.4 % 63.0 % 17.4 %
CE-5 (medium) 54.5 % 37.0% 17.5 %
CE-6 (very strong) 45.3 % 32.5% 12.8 %
CE-7 (very strong) 56.1 % 45.7 % 10.4 %
CE-8 (strong) 65.8 % 56.0 % 9.8 %

Source of data: ICAO, Regional Performance Dashboards and USKP reports'?®

The conclusions of the above analysis are important in view @ixikéng
correlation between effective implementation of USOAP protocolsaahdal ac-
cident rates, which is the highest for CEs 6 and 7 (very stromglation) and
CEs 3,4,8 (strong correlation).

In addition, as has already been demonstrated in Chapter 1 (Figure Il), re-
view of the USOAP data shows that levels of implementatidDEs differ across
the ICAO regions, as well as within the regions, which meaaisttie Chicago
Convention’s objective of ‘the highest practicable degree of unifgrimitegula-
tions, standards, procedures, and organization in relation tofiieasonnel,
airways and auxiliary services' is still far from being rfét.

Finally, it is clear that the implementation of USOAP hasym resulted
in elimination or significant decrease in the practice of additioafstys assess-
ment schemes. The US continues with its IASA programme, wiel&U main-
tains its list of unsafe operators. There are also reciprocal inspectoducted

123|CAO, 'Regional Performance Dashboards' <http://www.icacaiietiyPages/Regional-

Targets.aspx> [accessed 4 August 2014]. This data is the duegrigroperty of the ICAO and is
reproduced here with its expressed knowledge and permissioay hahbe cited by or repro-
duced in any other publication without subsequent appr@mgtgranted by ICAO.

24:Chicago Convention’, Article 37.
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within the framework of BASAS? special purpose assessments conducted on the
basis of national or regional requirem or technical cooperation and assis-
tance programmes assessmefits.

Although each of such audits or assessments has its owrctdiijective
and merits, there are overlaps between them which result in duplicdtaudit-
ing effort and inefficiencies in the use of resources. The objectiwome of
them, such as the US IASA, or the EU ‘safety list’ is theesas of USOAP —
namely to verify compliance of States with ICAO requirements.

One of the major steps towards improving and optimising tddiaw ef-
fort at the global level is the ICAO transition towards the CAdorsed by the
ICAO Assembly in 201628 the CMA is the most recent step in the development
of USOAP and, as of January 2013, is being used to moaitetysoversight ca-
pabilities and safety performance of ICAO Member States on a consirfnasis,
using a risk based approat.

The main reason behind the transition to CMA has been the &gbeh
formance of full scale USOAP audits for all 191 ICAO Member Statebbas
come a very expensive and burdensome exercise. At the same time degrovi
only a ‘snap-shot’ reflecting the situation at the moment ofatiwit. Given that
under the traditional approach each State was audited only eveoy Biseyears,
USOAP was not able to provide up-to-date information regardinigagleafety
oversight performancg? Under USOAP CMA, ICAO should be able to provide
more reliablereal timeinformation about safety oversight performance of States.
This in turn should offer more possibilities for using thi®rmation for the pur-
pose of defining corrective actions, taking enforcement actionscarificates
acceptance.

In addition to gathering information through remote means, tenasidits
will continue to be used under the CMA approach as they providpdssibility
to verify, on the ground, information provided by States. Th#lyhowever be
deployed on a more selective basis, essentially in those cases wberaiion
provided by States or obtained from other sources by ICAO wodidate a dete-
riorating safety situatiof*

From the perspective of this study, the transition to CMA, the flexibil-
ity that it offers in terms of the use of different sources of infaomai verify
compliance with ICAO requirements is of major importance. Of particelar r
vance, is the fact that when authorising the transition to MA,Ghe ICAO As-
sembly directed the Council to:

125 5ych as the Sampling Inspection Scheme (SIS) under Annexh@ @greement between the
United States of America and the European Community on coopeiatiba regulation of civil
aviation safety’ §upranote 97).

126 For example when EASA in the EU validates a type certificate igspadhird country, it will
normally conduct an assessment of its regulatory system concairgragt design and continuing
airworthiness.

271t is standard practice to commence a technical assessment progertdugting a gap analy-
sis, which takes ICAO or regional standards as a point of reference.

128 Assembly Resolution A37-5upranote 71.

129 For an overview of the USOAP-CMA see: ICAO Doc. 9%8Franote 13 in Ch.1.

1301CAO, 'Evolution of the ICAO Universal Safety Oversight Augibgramme (USOAP) beyond
2010, C-WP/13356, (187th session of the ICAO Couné&igragraph 5.2.

1311CAO Doc. 9735supranote 13 in Ch.1, at Paragraphs 3.4 - 3.5.
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[Floster coordination and cooperation between USOAP and audjtaonones of other
organizations related to aviation safety...in order to reduce trgeblwon States caused
by rle;éetitive audits or inspections and to decrease the dignticait monitoring activi-
ties:

Chapter 4 will demonstrate, using the EU and EASA as exanpbow
elimination of monitoring activities can be achieved in practice byinglon a
regional aviation safety system. Increasing reliance on RASOs by fGA©Goni-
toring States’ compliance with the Chicago Convention anArinexes is one of
the key elements of the GASON concept as proposed in S@chiaf this chap-
ter.

2.2.5 ICAO ENFORCEMENT EFFORTS AND COMPETENCES

In addition to being a monitoring tool, USOAP has alsgodme ICAO’s main
enforcement instrument. Although the evolution towards full sjparency of
USOAP results has been sl&t,overall the progress made by ICAO in this re-
spect over the years is encouraging. Today, not only are the B&0dits shared
between all the ICAO Member States, but even the levels of imptatioen of
IL.JS%AP protocols per domain of aviation safety are available to theraepub-
ic.

In addition, at the end of 2012, ICAO Council took a decis@share
with the general public, as of January 2014, so called ‘SignifiSafeéty Con-
cerns’ (SSCJ?° This decision in practice means the establishment of a dlsbal
of States which allow their certificate holders to exercise the préslettached to
the certificate ‘although the minimum requirements established bytéte &d
by the Standards set forth in the ICAO Annexes are not met,ingsultan im-
mediate safety risk to international civil aviatior”

The decision of ICAO to publish SSCs has important practicllegal
consequences. So far the SSCs had been available to Statdeaum a secure
ICAO website. This meant that SSCs constituted confidemtiatfrhation which
States normally should not disclose to the general publiprdotice States did
take this information into account when deciding whether tooaisth operators
from States with SSCs to perform operations to and from theitorées, and
even disclosed such information to the general pablic.

With the SSCs made officially public, it is now possible $tates to make
direct references to them without any risk of violating ICAO contidéty ar-
rangements, and even automatically ban affected operators, by retusetpg-

132 Assembly Resolution A37-5upranote 71.

133 Blumenkronsupranote 49 in Ch.1, at pp. 26-49.

1341CAO, ‘Safety Audit Information’ <http://www.icao.int/safeBeges/USOAP-Results.aspx>
[accessed 14 March 2014].

1351CA0, 'Significant Safety Concerns (SSCs) — A mechanism for thingha SSCs with the
public: Summary of decisions', C-DEC 197/4, (197th sesditimedCAO Council, 2012).

136 Definition of ‘SSC’ can be found in: ICAO Doc. 973&pranote 13 in Ch.1, at Paragraph 1.3.
137 This is for example the case with the EU, which makes referetice 85Cs in decisions ban-
ning operators from operating in the airspace of EU Member Stategl$€€ommission
implementing Regulation (EU) No 659/2013 of 10 July 20h@r—ding Regulation (EC) No
474/2006 establishing the Community list of air carriers whiehsubject to an operating ban
within the Community', (OJ L 190, 11.7.2013), at Paragfidph
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nise their certificates on the basis of Article 33 and Annex éh Sutomatic bans
would be an efficiency gain, as resources would not have to be @pémiesti-
gating cases where clear evidence of non-compliance exists and had been mad
public by ICAO. Passengers and charterers are now also able to diaciiylt

the SSC list when taking travel or business decisions.

In practical terms, although a number of SSCs have been successfully r
solved over the past yedr§ overall the number of SSCs and States affected by
them has remained stable since 2010. At the end of 2013 tleeeeseventeen
SSCs attributed by ICAO to thirteen States, as Table Il demades, half of
them from Africa™® This shows that there seems to be a group of between eleven
and thirteen States which find it very difficult to maintain ctiamre with even
the minimum safety standards of the Chicago Convention. In @@lLairlines of
these States carried in total 1.4 billion of revenue tonne kil@n@RTK) in inter-
national scheduled air navigation, which represents only aroddd 6f world-
wide traffic registered by ICA This can be considered as a marginal risk to
global aviation safety.

Table Ill: ICAO Member States with Significant Safety Concerns ESC)

End of the year | Number of SSC and ICAO Member States with SSC
2013 17 unresolved SSCs attributed to 13 States
2012 16 unresolved SSCs attributed to 11 States
2011 16 unresolved SSCs attributed to 12 States
2010 19 unresolved SSCs attributed to 13 States

Source of data: ICAO, Electronic Bulletins (2010-2013)*

In addition to using transparency, ICAO has tried to secure ameahéen-
forcement competences, but so far with mixed success. During tfeH2(BC
the ICAO Secretariat proposed that the attribution of three lettegrdgsr codes
used for radiotelephony purposes could be denied by ICAO to aioprafators
registered in States with SS&.Such competence would effectively allow ICAO
to freeze the number of AOC holders in affected States. The 203C Irejected
this proposal on the grounds that granting such competent&a@ could con-
stitute an undesirable precedent for the future in terms of enforcpments™*?
The ICAO Secretariat has only been able to convince the ICA@dllda agree

1381CAO, 'Universal Safety Oversight Audit Programme — Continiasitoring Approach
(USOAP CMA)', A38-WP/50, (38th ICAO Assembly, 2013), Paralgray3.

1391CAO, ‘Safety Audit Information’ <http://www.icao.int/safeBgges/USOAP-Results.aspx>
[accessed 14 March 2014].

401CA0, 'Civil Aviation: 2012 International RTK by State ofrperator Certificate (AOC)'
2013) <http://www.icao.int/Meetings/a38/Pages/documentation-refeckmenents.aspx>
[accessed 14 March 2014].

141 This data is the copyrighted property of the ICAO and is reetibere with its expressed
knowledge and permission. It may not be cited by or reprodacaalyi other publication without
subsequent approval being granted by ICAO.

1421C A0, 'Improving ICAO Transparency Policy: Sharing and Usirigrmation in a Transparent,
Consistent and Fair Manner', HLSC 2010-WP/12, ICAO High L8aéety Conference (Montréal,
2010), Paragraph 4.4.

143'personal notes of the auth¢fCAO High Level Safety Conference, 2010). Author participated
in the conference as the European Commission’s coordinator fBttlielegation.

50



to a recommendation that ‘States with OPS-related SSCs postporegasest for
a new three-letter desi%pator for use in international operationsngsak the
SSCs remain unresolved” This demonstrates that possibilities for stronger en-
forcement measures exist, but in the first place depend oicalolifll rather than

legal limitations.

There are also other potential enforcement instruments available, such as
the competence of the ICAO Council under Articles 86-87 of the ChiCam-
vention to determine if an ‘international airline is operating in conity with the
provisions of this Convention.” In practice the banning by @C# an internation-
al airline under these provisions seems to be a theoretical ifityssitly, and has
so far never been usét.This procedure is part of the dispute settlement mecha-
nism and involves the ICAO Council. Past experiences shatM@AO Council
is generally reluctant to take formal decisions in the case of dispgtween
Member States and prefers consultations and negotiations asfer taesolution
of differences*® This is scarcely acceptable in cases involving aviation safety,
which should be kept as a strictly technical matter and actedrapity.

Past criticism concerning ICAQO’s lack of enforcement competence®in th
domain of aviation safety is not entirely justified, especiallyeqilCAQ’s inter-
governmental status. As pointed out by Milde, currently ndrteeoUN special-
ised organisations actually have the competence to take real enforcement
measures?’ Discussions in other UN specialised agencies show that ergn v
serious incidents do not change the general principle of suprem&tatefsover-
eignty in traditional inter-governmental organisatidfisin terms of achieving
improvements ICAO stands out in a relatively positive way.

ICAO will never become a true global enforcer of aviation safetyimrequ
ments, but also does not have to be. It is in the firsteplae responsibility of
States, individually or jointly, where individually theyeatoo weak, to ensure
effective safety oversight and act decisively to address identifiddietefies.
ICAQO’s role should be to monitor States’ compliance anddp Bt with determi-
nation if they fail to discharge their responsibilities. In tieispect transparency is
likely to remain the main enforcement tool of ICAO at the globatl, and States
should demonstrate the political will to continue providingith a clear mandate
to further develop and enhance this tool.

The main problem today when it comes to safety oversight and enforce
ment is the fact that with 191 Member States ICAO does not thaveesources
and capacity to devote equal attention to all of them. The ti@nsit the CMA is
supposed to address this issue by allowing ICAO to focubase States which

1441CAO, 'Encouraging the improvement of safety oversight in Switassignificant safety

concerns (SSCs): Summary of decisions', C-DEC 195/6, (195tiosed the ICAO Council,
2012).

145 Huang,supranote 29 in Ch.1, at p. 203.

148 \Webersupranote 48 in Ch.1, at pp. 41-44.

147 Milde, supranote 48 in Ch.1, at p. 180.

148 See in particular the largely non-conclusive discussions cexteasion of inspection and
enforcement competences of the International Atomic Energy Agency JliBRAe aftermath of
the nuclear incidents in the Fukushima nuclear plant in Jag20lih at: The Associated Press,
'IAEA's nuclear-disaster measures stay voluntary' <http://wwveabews/world/iaea-s-nuclear-
disaster-measures-stay-voluntary-1.1078542> [accessed 13 March 20:1Mpre general discus-
sion about IAEA enforcement competences see also: Jack |. GarnadgaNWeapons
Counterproliferation: A new grand bargain, (2013), p. 103.
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present the greatest risk to the international aviation safetynsy#t remains to
be seen, however, if all States will have sufficiently reliablermédion to sup-
port the CMA. One way of addressing this issue is for ICA@p more on re-
gional organisations, which coutdedUSOAP-CMA with information about the
safety performance of their Member States and ultimately allow ICAGetier

prioritise the use of its resources. Relying more on regionalnaations could
also help ICAO in addressing the enforcement issue. Here a aselogy with

the international maritime sector can be made.

2.3 LESSONS LEARNED FROM THE INTERNATIONAL
MARITIME SECTOR

ICAO is not the only universal organisation responsible forlatigg transport
matters. In the maritime sector a similar organisation was establisthedMO.
Created in 1948 as a specialised agency of the UN, IMO has globdiarsimp
and is responsible for the safety and security of international isbigmd the
prevention of marine pollution by ship§.IMO has been facing problems similar
to ICAO in terms of ensuring uniform implementation and enforceroérits
safety standards. The approach of the maritime sector to tacklingptioddems
has been by setting standards at the global level and relyiregmmal coopera-
tion to ensure their correct implementation and enforcement.

In contrast to ICAO, IMO regulates maritime safety by means efriat
tional conventions which are legally binding. In practice hawet/also experi-
enced problems with their implementation. Maritime conventiotispadh rati-
fied by the majority of the world tonnage States, still needeémpntation into
national legal orders and proper enforcentéhGiven that not all States have the
same expertise, experience and resources to do this properly, theatarigof an
IMO convention does not always translate into its implemientatnd effective
enforcement® by the ‘Flag States’. These experiences suggest that even if ICAO
Annexes had a legally binding nature - meaning without theilgbty of filing
differences - it is not likely that this would actually translatto their better im-
plementation at national levels.

The problem with implementation of IMO safety standards became very
acute in the 1950s, with the emergence of the so called ‘operriesjist ‘flags
of convenience’, which offered ship-owners much more favourable remgistrat
conditions than those in traditional national ‘Flag States’uitiolg tax incentives
and the ability to hire non-national, usually cheaper, cféiSuch ‘open regis-
tries’, by focusing on maximising the number of registrationsassciated reg-
istration fees, attracted significant criticism from both inside anside the mari-
time industry for not being able to exercise sufficient ovetsigier the safety
standards of ships carrying their fldgThis in turn put into question the legiti-
macy of the exclusivity of ‘Flag State’ jurisdiction - which Heeen a traditional

1491MO, 'IMO website' <http://www.imo.org> [accessed 14 Ma2614].

150 0ya z. Ozcayir, 'The use of port State control in maritimesimgiand the application of the

Paris MoU', OCLJ14 (2009), pp. 201-204.

51 |bid. See also: IMO, 'Implementation, Control and Coordination’

<http://www.imo.org/OurWork/Safety/Implementation/Pages/Defasitx> [accessed 14 March

2014].

izz Allianz, 'Safety and Shipping 1912-2012: From Titanic 6s@ Concordia’, (2012), p. 38.
Ibid.
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principle of IMO, similar to the ‘State of Registry’ jurisdictionder the Chicago
Convention. The situation thus called for ‘supplementary jistieth over ships
by port and coastal Statés?

A turning point in the attitude of the international commundtyenforce-
ment of international maritime safety standards was when a massallodc-
curred off the coast of Brittany, France, as a result of the grounditie ‘MV
Amoco Cadiz’, which flew the Liberian flag® This incident caused ‘a strong
political and public outcr% in Europe for far more stringent regulatisith regard
to the safety of shippind?® Following these developments, a number of Europe-
an countries together with the European Commission, the IMOthanthterna-
tional Labour Organization agreed that ‘the elimination of subatanshipping
would be best achieved by coordination of port StdtésThis resulted in the
signing in 1982, of the first regional memorandum of understgnain Port State
Control (PSC) - the ‘Paris MoU®®

PSC involves the inspection of foreign ships in national ont®rify that
the condition of the ship and its equipment comply withréagiirements of inter-
national reé%ulations and that the ship is manned and operatechptianace with
these ruled®® At the time of the signing of the Paris MoU, the concepP$€
was not new - many of the IMO conventions already contained siwosi for
ships to be inspected when they visit foreign ports torenthat they met re-
quirements prescribed by these instrumé®tst was however the regional ap-
proach to port control that 'L%ave this traditional instrument gptately new, ‘ex-
tremely effective’ dimensioff* As observed by a commentator:

[TThe wide-scale adoption of port State control is an attamplevelop an exception to
the competitive relationship of ports within the same regiorerd/the ports cooperate by
agreeing to apply the same rules in a similar manner, theimgle port seeks or acquires
competitive advantage by offering to overlook sub-standard velgéels

54 Henrik Ringbom, The EU maritime safety policy and internatidaw, (2008), p. 167.

158 'History’s 10 Most Famous Oil Spills', <http://gcaptabm/historys-10-most-famous-oil-
spills/> [accessed 5 August 2014].

%6 'paris Memorandum of Understanding on Port State Control’,
<https://www.parismou.org/about-us/history> [accessed 5 Alfist].

157 Ozcayir, 'The use of port State control in maritime industdythe application of the Paris
MoU', supranote 150, at p. 209.

%8 Memorandum of Understanding on Port State Control', P&ridauary 1982.

%91MO, 'Port State Control'
<http://www.imo.org/OurWork/Safety/Implementation/Pages/Pat&gtontrol.aspx> [accessed 5
August 2014].

180 nternational Convention for the Safety of Life at Sea (SOLAS})idba, 1 November 1974,
1184 UNTS 3; 'International Convention on Load Lines',dam 5 April 1966, 640 UNTS 133;
‘International Convention on Standards of Training, CertificatiahVdatchkeeping for Seafarers’,
London, 7 July 1978, 1361 UNTS 2; 'International Coneenfor the Prevention of Pollution
from Ships (MARPOL 1973) as modified by the Protocol 197&tirey thereto (MARPOL 73/78)',
London, 17 February 1978, 1340 UNTS 61.

¥11MO, 'Port State Control'
<http://www.imo.org/OurWork/Safety/Implementation/Pages/Pat&glontrol.aspx> [accessed 5
August 2014].

162 Ted L. McDorman, 'Regional port State control agreements: sonas igsinternational law’,
OCLJ,5 (2000), p. 209.

53



Following the Paris MoU other regions followed suit. At prés@ne regional
MoUs on PSC are in place in different parts of the world, all basetthe Paris
MoU model*** The Paris MoU is considered the most stringent one, as itioadd
to the detention of sub-standard vessels - which is a featureR$@IMoUs - it
also envisages banning those ships persistently found hetitocompliance with
IMO standards from the ports of the participating Stdteall regional MoUs
also publishwhite gray andblack lists of States, according to the safety perfor-
mance of the vessels carrying their &Y.

Although originally intended to be a back up to ‘Flag Statgl@menta-
tion, PSC has become an indispensable instrument in enforaéngatibnal mari-
time conventions, and a reaction of the international community sighweak-
nesses in the enforcement of IMO rulés.

However, the emergence of regional MoUs on PSC has beettoan-up
process®’ Although IMO encouraged and promoted this system, notatygh
the adoption of common requirements for P&Gt was not directly involved in
coordinating such schemes or taking measures on the basis of tle séshe
inspections conducted by the ‘Port States’. The Iaﬁr)%est ‘Flag Stetes’in fact
been sceptical about a more active role for IMO in PSC.

The PSC system is not an ideal solution. First of ai§ itot a substitute
for the proper exercise of ‘Flag State’ responsibility. As in dhi@tion sector,
ramp inspections cannot be a substitute for proper oversighebgtate of Reg-
istry’ of an aircraft. Also, as observed by another commentat@, d@Snot have
uniform application in all regions and sometimes not even witldrsame region,
which may result in varied standards of inspectors and inspetffons.

Despite the above, the data available as well as the opinione obii-
mentators indicate that PSC is overall an effective instrumentdy €onducted
in Sweden on the PSC data collected by the Swedish Maritimendgdration in
the years 1996-2001 indicates a high percentage of vessels eghéitduction
in the total number of reported deficiencies between earlier dmkguent in-

183:The Acuerdo De Vina del Mar Agreement on Port State Controlssiel&, 5 November 1992;
‘The Memorandum of Understanding on Port State Control in tlaePexific Region’, 2
December 1993; 'The Memorandum of Understanding on Port Stateldp the Mediterranean
Region’, 11 July 1997; 'The Memorandum of Understandingponate Control for the Indian
Ocean Region', 5 June 1998; 'The Memorandum of UnderstarmingroState Control for the
West and Central Africa Region’, 22 October 1999; 'The Memorawndlimnderstanding on Port
State Control in the Black Sea Region’, 1 April 2000; 'Padf/\Vsupranote 155; 'The
Memorandum of Understanding on Port State Control in the Carilidagion ', 9 February 1996;
'The Riyadh Memorandum of Understanding on Port State Contite¢ iGulf Region’, 30 June
2004.

164'paris MoU' supranote 158, at Section 4.

185 see for example: Tokyo MoU Secretariat, ‘Annual Report on Patet Sontrol in the Asia-
Pacific Region’, (2012), <http://www.tokyo-mou.org/doc/ANNApdf> [accessed 14 March
2014].

%6 Former official of the European Maritime Safety Agency (EMSA), ‘InterviensN (2014).

187 Official of the European Maritime Safety Agency (EMSA), ‘Interview N¢2D12).

168 MO, 'Assembly Resolution A.1052(27): Procedures for Port Starerol', (2011).

189 'Interview No 5', (2014)%upranote 166.

10 &zcayir, 'The use of port State control in maritime industdythe application of the Paris
MoU', supranote 150, at p. 238.
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spections.* Similarly at the level of Pari& and Tokyo MoUs,® and in the US
(US Coast Guard’s Port State Contf6ithe ratio of ship detentions in the years
2001-2010 has decreased, although the overall number of imsEeati these
three regions has increased during that period. It is believechth®SC, despite
some of its shortcomings, will ‘remain as the most effective cosyrstiems for
shipping in a progressing world®

The PSC system, and in particular the Paris MoU, are importantigor th
study because they inspired the EU rules concerning the banninggafe air-
craft!’® Similar to the Paris MoU region, in the EU, the ratio of fiﬁ7 under
the Safety Assessment of Foreign Aircraft (SAFA) prograMirieas been de-
creasing over time, suggesting that the overall safety compliance of tasoigf
ing at European airports has improved (Figure™A).

The SAFA data has however to be interpreted with caution, agst rimt
necessarily mean that all sub-standard aircraft affected by the SAp&ciimns
have improved their performance. The observed improvement can in patrt be
tributed to the fact that some of the aircraft stopped operatinget&lt) because
of operating restrictions imposed on them as a result of identi&édiencies. If
however SAFA, like PSC, had global or nearly global coveragesuhestandard
aircraft would find it more difficult to relocate their operationsrégions more
tolerant to safety deficiencies. The EU is leading in this respitits SAFA
programme, covering by the end of 2013 not only the 28 EU Me@tates but
also most ECAC States and a nhumber of non-European countriegdirigcho-
rocco, Singapore, Canada, and United Arab Emirates (JAHnother example
of a regional aircraft ramp inspection programme is the Safety Ramp Inspection
Data Exchange Programme - IDISR operated by the Regional System on Safet
Oversight in Latin America (SRVSOP), and which is very similaheooEU SAFA
programmé®*

1 pierre Cariou, Maximo Q. Jr. Mejia, and Francois-Charles Wolff the effectiveness of port
State control inspections', Transportation Research Part E (2008R1p203.

72 paris MoU Secretariat, ‘Annual Report, Statistical Annex', (2012

173 Annual Report on Port State Control in the Asia-Pacific Regi1,2),supranote 2165, at pp.
2019-2020.

174 US Coast Guard, 'Port State Control in the United Statesia Report', (2011), p. 4.

175 Gzcayir, 'The use of port State control in maritime industrdy the application of the Paris
MoU', supranote 150, at p. 239.

16 The Head of Unit of the European Commission, who was leakindevelopment of this legis-
lation, had previously been responsible for maritime safetyeifictiropean Commission.

177 Ratio of findings stands here for number of findings per ingpect

78 For an overview of the SAFA programme see: EC, 'The EC SAFA&Twge: Past, Present
and Future'

<http://ec.europa.eu/transport/modes/air/safety/doc/2009_12_04fichf® safa_programme.pdf
> [accessed 5 August 2014].

9EC, 'European Union SAFA Program’, COM (2012) 91 fimal12.

1805ee: EASA, 'Safety Assessment Of Foreign Aircraft (EC SAFA Pragegdm
<http://easa.europa.eu/safety-assessment-foreign-aircraft-ec-safa-programme> [&chagsstl
2014]. Negotiations with other non-European States on thdicipation in the EU SAFA pro-
gramme were ongoing at the time of writing this study.

181 Official of the Regional System on Safety Oversight in LatireAioa (SRVSOP), 'Interview
No 8', (2014).
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Figure VI: Evolution of the SAFA inspections ratio on a regioml basis
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The legal basis for such a global ramp inspection safety netwest @ut
in Article 16 of the Chicago Convention, which gives Statesrifght to search,
without unreasonable delay, aircraft of the other contracting State&mding or
departure, and to inspect the certificates and other documents presgyrities
Chicago Convention. This provision could be used by ICA@rtomote the de-
velopment of regional ramp inspection schemes similar to PSC Mdidspracti-
cal implementation of such schemes at regional levels could bdiated by
RASQOs, as is the case in Europe or in Latin America.

This is just one example of how regional cooperation can cotgribet-
ter implementation and enforcement of international safety requiremenkteknd
ICAO to achieve a more uniform application in different parts ofvibdd. The
subsequent chapters of this study will demonstrate how RA&W@sregional co-
operation initiatives more generally, can be used to develop anadiertmese and
other safety initiatives, or even to exercise safety functions onfltalates or
aviation authorities. Before that, it is however necessary to beaa#ifyse the role
of ICAO in promoting regional cooperation on aviation safetyeinegal.

2.4 ICAO AND THE REGIONAL GOVERNANCE OF CIVIL
AVIATION SAFETY

2.4.1 DEVELOPMENT OF ICAO REGIONAL POLICY
The idea of regional collaboration in international civil aviatias A long tradi-

tion. The Chicago Conference in 1944 discussed the concepegioifal Coun-
cils of the International Air Authority’, which were supposedbto ‘responsible
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for regional aviation matters and certification of international air operatied-
lished in States of a given regidfi*

From the perspective of the Chicago Convention, the main poavési-
dressing the issue of regional cooperation is Article 55(a), whigsdghe ICAO
Council the possibility of:

[E]stablishing subordinate air transport commissions on a ralgarother basis and de-
fine groups of States or airlines with or through whicméty deal to facilitate the carry-
ing out of the aims of this Convention.

In practice the above article has not been used much, as ICAO prefers in-
stead to rely on Assembly resolutions to cooperate with regmvidlaviation
bodies'®® This is the traditional way which ICAO uses to developgyaéind pro-
grammes in areas which are not explicitly addressed in the ChicageiGo
tion.

In 1956 the ICAO Assembly adopted a policy framework to govern rela-
tions with ECAC — the oldest regional aviation body ifsence today:> This
cooperation was subsequently extended to other regional aviagjanisations or
bodies such as the AFCAC, LACAC and the Arab Civil Aviat@ommission
(ACAC).1%

These very first arrangements between ICAO and regional civil @aviati
bodies were largely of an administrative nature, and covered isstieasprovi-
sion of secretarial services, coordination of meeting agendas or grcbfidoc-
umentation and studies on technical subj&tté/nder these arrangements, re-
gional offices of ICAO were also used to provide assistance, edpacitie ini-
tial phase of setting up a regional bdtf.

This initial ICAO policy was consolidated in 1989 followigloption of
the ICAO Assembly Resolution on general principles of cooperatith regional
civil aviation bodies. The objective of this policy was to:

[Slupport the work and activities of any existing or futurgional civil aviation bodies
wherever such support is requested by the regional body concernedharagpploved,
taking into account the resources of ICAO and the implementafiats ®ork Pro-
gramme.

182n particular see: ‘Canadian Revised Preliminary Draft of an Interna#én@onvention’
(Proceedings of the International Civil Aviation Conferensajpranote 42 in Ch.1.
183\Webersupranote 48 in Ch.1, at pp. 119-123.

184 Other examples of ICAO using Assembly Resolutions to devedlicies in areas not covered
by the Chicago Convention include the setting up of US@ABRealing with environmental pro-
tection issues.

1851CAO, 'Assembly Resolution A10-5: Relationship of ICA@hithe European Civil Aviation
Conference’, (10th ICAO Assembly, 1956).

188 \Webersupranote 48 in Ch.1, at pp. 119-123.

187 For an overview of the early cooperation between ICAO and regiotilgiation bodies see:
ICAO, 'Relationship of ICAO with regional civil aviation bedi, A21-WP/35, (21st ICAO
Assembly, 1974).

188 |bid.

1891CAO, 'Assembly Resolution A27-17: Relationship between@C#d Regional Civil Aviation
Bodies', (27th ICAO Assembly, 1989).
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The 1989 policy helped to give more predictability and stgbib the
planning of financial support to regional bodies, whilshatdgame time providing
a generic, formal basis for cooperation in the shape of working arrangeimdet
concluded by the Council on behalf of ICAQO.

At present much of the ICAO work is organised on a regionas,bagh the
Headquarters responsible for defining the overall policy, and retyingegional
meetings and offices for implementation and feedback:

(1) From the air navigation perspective ICAO divided the world mite air
navigation regions, with their boundaries corresponding more owiéss
the geography of major continental/sub-continental and oceaniesi&ss
Each of the regions has its corresponding Regional Air Navigieet-
ing, responsible for planning of air navigation services and fasilithich
are then set out in Regional Air Navigation Plans (RANP). Theitorang
of the implementation of RANPs is conducted through Planairdy Im-
plementation Regional Groups, established by the ICAO Cotihcil.

(2) Going beyond air navigation matters, the implementation of I@AliZies
in the regions is the responsibility of the seven regionatedfiocated in
Bangkok, Cairo, Dakar, Lima, Mexico, Nairobi, and Paris. Regioffi-
es are theyes and earsf ICAO in the regions and the main tool through
which support is provided ‘on the ground’ to ICAO Member Staideir
activities involve, in particular:

(a) developing plans of actions to assist States with signifisafety
concerns, or facing difficulties in resolving safety-related deficien-
cies, as well as following them up through dedicated USOAP-activ
ities;

(b) organisation of regional symposia, workshops and trainingi-activ
ties;

(c) support to implementation of air navigation plans and programmes
such as performance based navigation;

(d) helping States to develop action plans for mitigating impaewnf
ation on environment;

(e) providing technical support with a view to enhancing the capacit
of States to effectively implement SARPS.

Most recently, in the area of aviation safety a dedicated regionaéfram
work with global coverage has been also put in place — the Rediiadion
Safety Groups (RASGSs), which will be addressed in more detalil ino8ety.3
below.

190 Asia (ASIA), Pacific (PAC), Middle East (MID), African Ocean (AFI), NoAmerica (NAM),
Caribbean (CAR), South America (SAM), Europe (EUR) and North AtlgN#T); see: ICAO,
'Directives to Regional Air Navigation Meetings and Rules ot@dare for their Conduct', ICAO
Doc. 8144-AN/874, (1991).

191 For a more detailed overview of the ICAO regional air navigatiomitg mechanisms see:
Van Antwerpensupranote 52 in Ch.1, at pp. 25-27.

192 For an overview of ICAO regional offices’ activities see: ICA&nual Report to Council on
Regional Offices' activities during 2012 and Work Programme2d8', C-WP/13919, (2013).
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To conclude, although the Chicago Convention only very scarcely ad
dresses the issue of regional cooperation, this has in practiceemened ICAO
from basing its operations largely on a regional basis, and dévglagtive coop-
eration with a number of regional civil aviation bodies. Thikcgchowever has
been built incrementally and largely on an ad hoc basis. Withncreasing role
of regional organisations such as the EU and the African WAIOh in regulating
civil aviation, ICAO felt that there was a need to review itsggyahnd to make its
cooperation with regional civil aviation organisations and é®diore operational
and much deeper. This was a trigger for the development of a compietely
comprehensive policy and framework for regional cooperation whipresented
in the following section.

2.4.2 THE 2010 ICAO POLICY AND FRAMEWORK FOR REGIONAL
COOPERATION

In 2009 ICAO started reviewing its policy on cooperation wibional aviation
bodies. There were two main drivers behind that developmentyFitstl grow-

ing significance of regional cooperation in different parts of thddumeant that
there was a need for closer coordination between ICAO and these batties, w
view to avoiding duplication of work or even conflicting devel@mts. Secondly,
the emergence of specialised regional aviation bodies with regulat@nsight
and even enforcement competences was being increasingly seen by IC&@ and
international aviation community as a way to address some of th&ngrgsob-
lems especially in the area of aviation safety.

The trigger for the commencement of this review work was a Symposium
on regzional organisations organised in 2008 by ICAO and tinepgan Commis-
sion!”* The objective of the Symposium was to discuss the experiencegiaf-
al aviation bodies, their contributions to international caslation, and how to
strengthen their relationship with ICAS

The Symposium concluded that ‘Regional Organisations in aidtion
are already a positive reality and that a clear trend towards more regpveah-
ance can be observed” It also underlined that, ‘while ICAO has historically
always been positively inclined to the role of regional orgawisatimore should
be done in strengthening the cooperation and relationship anedgiivil avia-
tion bodies with ICAO*® The Symposium made a number of recommendations,
which were in particular related to:

- The need for ICAO to continue to use cooperative arrangements with re-
gional organisations such as Memoranda of Understanding (MoU)
Memoranda of Cooperation (MoC);

- The contribution of regional safety organisations to a more effeirtive
plementation of ICAO’s SARPs; and

- The development of a regular dialogue between ICAO and regional-orga
isations.

193 EC-ICAO Symposium on Regional Organisatisngranote 43 in Ch.1.
194 |bid. at ‘Summary of Conclusions’, Paragraph 1.

195 |bid. at ‘Summary of Conclusions’, Paragraph 5.

1% |bid. at ‘Summary of Conclusions’, Paragraph 11.
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The recommendations of the 2008 Symposium were further developed by
a multidisciplinary group comprised of members of the ICAO Secattaspre-
sentatives of the ICAO Council and interested representatives eshatibnal
organisations?” The multidisciplinary group delivered its final report for the"188
session of the ICAO Councit?

The work of the multidisciplinary group resulted in a far reacbiwerhaul
of the ICAO policy on regional cooperation, including a recomratod that
more involvement of ICAO and States at a high level was necessanplement
the policy of regional cooperatidff’ The multidisciplinary group developed three
documents, which were subsequently endorsed by the ICAO CArmild the
Assembly?®*

- ICAO’s policy on regional cooperation;

- ICAO Framework of Regional Cooperation, and a Strategic Plan of
Action for ICAO Headquarters and Regional Offices;

- Template Agreement for Regional Cooperation.

Analysis of the above documents, and the discussions heldebmulti-
disciplinary group, show that the key concern of ICAO has beavda, or at
least to minimise, the duplication between its activitieshathteadquarters’ and
regional offices’ levels, and those of the regional organisatiompet@nt in civil
aviation, as well as to ensure better harmonisation in all regioimplementa-
tion of SARPs and related polici¥.

In order to achieve the objectives of the new policy, and to malethat
all areas of regional cooperation are covered, the above mentioned ‘ICAO
Framework of Regional Cooperation’ proposes ‘eight strategic firust

(1) common efforts at harmonizing, between States, operational regula-
tions requirements and procedures based on ICAO SARPs implemen-
tation;

(2) understanding each other’s roles and responsibilities;

(3) establishment of improved mechanisms for consultation and coopera-
tion, including electronic information sharing;

(4) coordinated programme planning and implementation between ICAO
and the regional civil aviation bodies;

(5) periodic review of regional issues;

(6) maximising the effective use of resources at ICAO;

(7) benefiting from each other’s competence and expertise; and

(8) joint training and capacity building.

197 |CAO, 'Proposed Terms of Reference of the Secretariat/Council Gro&egional Bodies:
Summary of Decisions', C-DEC 186/2, (186th session of the ICAncil, 2009).

1% 1CAO, 'Report of the Secretariat/Council Group on Regional Bodz8VP/13404, (188th
session of the ICAO Council, 2009).

199 bid. at Paragraph 2.2.

2001CAO, 'Report of the Secretariat/Council Group on Regional Bodiesimary of Decisions',
C-Dec 188/3, (2009).

201 Assembly Resolution A37-2%upranote 44 in Ch.1.

202 |CAO, 'Cooperation with Regional Organizations and Regiofil Gviation Bodies', A37-

WP/28, (37th ICAO Assembly, 2010). See in particular: Apperieibint 3 ‘Objectives of the Poli-

]

cy'.
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Following its endorsement by the Assembly, the policy isdemple-
mented by ICAO through regional operational plans, consistightthe overall
ICAO Business Plaf’® As indicated above, one of the key objectives of the new
policy is to better define the roles and responsibilities of ICA@ragional civil
aviation bodies and organisations in the various ICAO regiatis a view to
avoiding overlap and optimising the use of resources. This lig lzahieved by
formalising the cooperation through MoUs.

Although ICAO in the past used different instruments to foiseatooper-
ation with regional bodies, the new regional policy envisage®re systematic
and standardised approach. Based on a ‘Template Agreement for Regiopal Coo
eration’, by the end of 2013 ICAO had signed MoUs with &l tiain regional
civil aviation bodies and organisations, including: AU, EACAC, AFCAC,
ECAC and LACAC?*

The MoUs address issues such as improved mechanisms for camsultat
and cooperation, including electronic information sharing; coordingted
gramme planning and implementation by ICAO and the regional awdltion
bodies; and joint training and capacity building.

The MoUs provide a general framework of cooperation between ICAO
and regional organisations and regional civil aviation bodiefyding in respect
of safety matters, where the RASOs play an increasingly important rol

2.4.3 ICAO VIEWS ON REGIONAL AVIATION SAFETY
ORGANISATIONS

The global picture of regional cooperation on aviation safety matesurrently
quite complex and involves a number of layers and forms of cooperati

Following the establishment of USOAP in the 1990s, IC/&@lised that
SARPs are far from being applied in a uniform manner across the wonddhat
in addition some of the States do not have the necessary sgpartiesources to
establish effective safety oversight systems. In response to thédéenpsat start-
ed setting up technical assistance programmes on a regionalkbagia as
COSCAPs (Cooperative Development of Operational Safety and CioigtiAir-
worthiness Programmeéy:

The main objective of COSCAPs is to assist States in trelafsment of a
harmonised regulatory framework and effective implementation ofCtag of
safety oversight as identified by ICAES Their scope was originally limited to
pilot licensing, flight operations and airworthiness matterat ih Annexes 1, 6
and 8 to the Chicago Convention, but over time extended & atkas of avia-
tion safety, including ATM, aerodromes, and accident investigaitiohne with
the CSA of USOAP"’ At the beginning of 2014 seven COSCAP projects were
still in operatior?®®

203 |CAO, 'Cooperation with Regional Organizations and Regiofl Gviation Bodies', A38-

WPJ9, (38th ICAO Assembly, 2013).

2041CAO, Press Release No. 09/80pranote 1.

25 The first COSCAP projects were set up at the end of the 1998s MEAO has been transition-
ing to USOAP as a mandatory programme.

2051CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 3.2.2.

207|CAO, 'COSCAPSs in Five Regions ', World Bank/ICAO Air Tsport Development Forum
(Kuala Lumpur, 2008),
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Finally, in 2010 ICAO decided to create another structure - the RASGs
‘to address and harmonize all flight operations safety issues tDAdh region-
wide basis?®® When establishing the RASGs ICAO argued that both COSCAPs
and RASOs created by States are established on a sub-regional basiadon
focus mainly on oversight issues. The main objective behind ICAgating
RASGs is to have a system with world-wide coverage (see FiguréoMtipnitor
and coordinate the implementation of the GASP.

Figure VII: ICAO Regional Aviation Safety Groups (RASGSs)
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Source: ICAO, State of Global Aviation Safety (2013}°

What we can therefore see is that, although the Chicago Conventibn
most silent about regional cooperation, the concept itself ismech supported
by ICAO as far as aviation safety matters are concerned. Thisesi@pvisible
when it comes to RASOs — which in the ICAO jargon are referred Regmonal
Safety Oversight Organisations (RSOO) or Regional Accident InedstigOr-
ganisations (RAIO) depending on the type of activity they undeftake

RASOs are specialised bodies tasked with assisting Stategutating
and overseeing civil aviation activities, or even taking over sonal @f such
functions from the national governments. A limited number of shotlies
evolved from COSCAP projects as Chapter 3 will demonstrateodgth some of

<http://www.icao.int/Meetings/wrdss2011/Documents/Developfantm2008/Sander-
Fischer.pdf> [accessed 18 March 2014].

208|CAO, 'RSOOs and COSCAPSs' 2014)

<http://www.icao.int/safety/Implementation/Lists/ COSCAP_R38lltems.aspx> [accessed 14
March 2014].

2091CAO, 'Report of ANC — Establishment of Regional Aviation Safgtoups (RASGs):
Summary of Decisions', C-Dec 190/4, (190th session of th®©ICAuncil 2010).

219Thjs map is the copyrighted property of the ICAO and is remedihere with its expressed
knowledge and permission. It may not be cited by or reproducaayi other publication without
subsequent approval being granted by ICAO.

211 Definition and typology of RASOs will be provided in Chep8
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these organisations have history dating back as far as the 19Z@mifecant
number of them have only been set up in the last twelve years.

The concept of establishing RASOs was endorsed by ICAO Assembly
2004 and since then has become an official part of ICAO policy, currestly
flected in a number of Assembly resolutiGhis|CAO Annexeé™ and manuals,
two of which are dedicated entirely to the establishment of RSODRAIDs>*
One of the Assembly resolutions even puts RSOOs almost el footing
with States, when it comes to the USOAP.

Under the current policy established by the Assembly, the ICA@Elas
directed to ‘promote the concept of regional cooperation for the purpose o
hancing safety and safety oversight, including the establishoheagional safety
oversight organizationg®’ Similarly, ICAO Member States are encouraged ‘to
participate in, or provide tangible support for, the strengthesmuigfurtherance of
sub-regional and regional aviation safety and safety oversight batitg]ing
regional safety oversight organizatioA¥ In general, ICAO believes that:

[Elestablishment of sub-regional and regional aviation safety ang safatsight bodies,
including regional safety oversight organizations, has great tiitém assist States in
complying with their obligations under the Chicago Conventirough economies of
scale and harmonization on a larger séHle.

In particular RASOs are believed to be an important element of IEAQ’
response to safety oversight problems faced by Africa, which is curtbatlgast
performing ICAO region in terms of aviation safety. As hightéghby AFCAC:

[M]any African States do not have adequate aviation activitiescithatd generate the
necessary resources. This low volume of activity is not enouginta workable safety
oversight system. To overcome this problem a Regional Safety @iviefrganization
(RSOO) can provide access to the necessary expertise througlarihg simd pooling of
resource$?

The limited available research by aviation experts on RASO typesod
suggests that, under certain conditions, they can provide econofrsesle to

212 Assembly Resolution A35-Bupranote 32 in Ch.1, at Paragraph 6.

213 See in particular: Assembly Resolution A37sBipra note 71; Assembly Resolution A38-7,
supra note 3; ICAO, 'Assembly Resolution A38-2: ICAO global piag for safety and air
navigation', (38th ICAO Assembly 2013); Assembly Resolufi@8-5,supranote 32 in Ch.1.

214 The concept of RSOO and RAIO is referred to in: ICAO, 'Annextd@he Chicago
Convention: Safety Management', (2013), Forward; ICAO, 'Ard3eto the Chicago Convention:
Aircraft Accident and Incident Investigation’, (2010), Paragraplafd Paragraph 5.1.2.
215|CAO Doc. 9734 Part Bsupranote 3 in Ch.1; ICAO Doc. 9948ypranote 3 in Ch.1.

218 Assembly Resolution A37-5upranote 71.

217 Assembly Resolution A38-Supranote 32 in Ch.1.

218 |bid.

219 |bid.

220 AFCAC, 'Establishment of Regional Safety Oversight Orgamiaatin Africa’, A37-WP/166,
(37th ICAO Assembly, 2010), Paragraph 2.2.
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‘conserve precious human and fiscal resources’, and ‘promote harmonisation of
safety requirements, reducing the burden...on struggling airfiffes.’

In addition to providing policy and guidance material on RASICAO is
also involved, hands-on, in the development and managemeninef siothese
organisations, especially in the initial phase of their operati®ush support in-
cludes: drafting of RASO constituent documents, assistané®inrhanagement
and technical operations, consultation services, training of persgmoeision of
information and documents that a RASO may need, and even finassish
tance®? Finally ICAO also promotes transition of COSCAP projects &SR
type bodies, but in 2014 this process was still onga@rg;hapter 3 will demon-
Strate.

Overall, the picture which emerges from a review of ICAO documents and
programmes is that of a well-established policy favouring regiooaperation
and in particular RASO type bodies as one of the key answershal glafety
oversight problems. On the other hand the implementation gbdlitsy is not yet
complete, as for example the transition of COSCAPs to RASGIlisngoing. In
addition the parallel existence of RASGs, COSCAPs and RAS@tesra risk of
duplication of activities and resulting waste of resources.

The biggest test case for RASOs will be in Africa. Only if RAS@mage
to achieve tangible results in helping African States to vessignificant safety
concerns and raise the level of implementation of their safety ovessisfisins to
world-average levels, will the real value of these bodies be demonstBatédar
this is not yet the case. As Chapter 5 will demonstratdyehefits of establishing
RASOs cannot always be taken for granted.

Finally, from the perspective of global governance of civil aviattbe,
ICAO new policy on regional cooperation, and the emergence of RAS0 be
seen as exemplification of the phenomenon which is referred to lsgdoile
Chazournes as ‘dualisme fonctionrféf This concept, characterises the regional
trends which have been taking place since the middle of the twecdietury, and
where the regional organisations are seen as vehicles nobadgitess issues of
regional concern but also to tackle global problems, and thustolede to bet-
ter implementation of international law in general.

2.5 PROPOSAL FOR A GLOBAL AVIATION SAFETY OVERSIGHT
NETWORK

ICAQO needs to reflect on what the ultimate role should be oR&®Os or more
generally of regional aviation safety systems, in global safetgrgance. So far
their role has mainly been seen as a way to address deficienciesyrosafsight
systems of States which are unable to deal with these deficiendiesioown.
This study argues that, looking from a global perspectivéaarshort term
the most important function of RASOs should continue toobassist States in
resolving their safety oversight deficiencies and setting up susiisefiety over-

221 3ennison, 'Regional safety oversight bodies deliver econonseslefand greater uniformity’,
supranote 54 in Ch.1, at pp. 9-12, 34-35.

2221CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 6.2.

223 Boisson de Chazournesjpranote 43 in Ch.1, at p. 145-146.
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sight systems where this is ncet the cas. In the mid to lonctern®* however
they should be looked at as potential building kdoforsa 05AON, 1ss preseent
by Figure VIII.

Figure VIII : Global Aviation Safety Oversight Network?*

RASC «State /
| eState [

RASC « State (
1] eState [

RASO *State |
1l «State |

The proposal for a GASON in the first place stemsnfrae faie thatieve
if individual States are able to ensure implementation of the eight @fEs: ety
oversight at a satisfactory level, this is by no mea i1suaraugee oaithe ‘fHche
practicable deee of uniformity in regulations, standards, proecedurnd ongei-
zation’, as called for by the Chicago Convention. lenpeetatnn carh be Lerev
in terms of uniformity of the legal and proceduiraimeawekoias well as:actt
safety levels. States will aays retain the right to file differences with SAR
and thus to make their national systems less or rdom incmg thmn thenni-
mum requirements set by ICAO. Also, with the move 1pis jrerforrdanceoas
regulation and safety management approaches, erred to in Chapter 1, sid-
ardisation by ICAO of regulatory frameworks betw¢States may become moi
and more difficuli

From the perspective of ICAO, with its 1Member Stais and its currer
resources, even with the introduction of the US-CMA, it is going to be dii-
cult for it to continue providing support to implemetioai andwversihht ati | ley
required to maintain and hopeft further improve thecurren safety levels, k-
ing into account the increases in the volume o&tawn tianic aind i complexity
of aviation businesses. Also, as already pointedrodtisichapter, although ICA(

224 ps defined in the ICAO Global Aviation Safety Pl¢supre note 5 in Ch.1, at p. 4), whic
means a time horizon between 2022 and :

2% The ICAO logo is the copyrighted property of ICABdss reproduced here with its expres
knowledge and permission. It may not be cited bgeproduced in any other publicon without
subsequent approval being granted by IC
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has good tools for global safety oversight, it is unlikélgt it will ever become a
true global enforcer of SARPs.

The architecture of the proposed GASON should be based on ICAO rely-
ing on and working closely with a number of strong RASOsickvcould ensure
harmonised implementation of SARPs at regional levels and orgaegsmal
enforcement mechanisms, such as ramp inspection schemes.

In a GASON, the RASOs would be an intermediary between tA©IC
and States, feeding USOAP-CMA with information about the lefehplemen-
tation of SARPs and eight CEs in the regions, without greguto the right of
ICAO to reach out directly to a State if it deemed it necessary.

Such a system would not only allow ICAO to be more efficierthe use
of its resources, but would also contribute to more uniformemphtation of
SARPs as, instead of a multitude of national regimes, the sysigloh ultimately
provide for just a few dozen regional schemes which would be much &asier
ICAO to standardise. The regions could also conclude muttiladeiation safety
agreements enabling large scale recognition of audit results anccagaifs and
thus greatly contributing to the facilitation of aviation Ingsis.

As part of the GASON, the regions, through regional safety plahpran
grammes to be coordinated by ICAO RASGs, could also move ora concert-
ed manner towards harmonising their actual safety performance, titaduting
to more uniform implementation of safety targets agreed at the dlole] in
particular in the GASP. From the perspective of an air passehgexyiation sec-
tor should offer not only high but also as uniform as pésddvel of safety re-
gardless of the points of departure and destination.

The concept of a GASON would of course require a high level of confi-
dence by ICAO in the robustness of the regional systems whigiuid be moni-
toring and relying on. This in turn requires the RASOs totlmng and appropri-
ately empowered. This is not yet the case because, as will bexstembed in sub-
sequent chapters, the vast majority of RASOs currently have owigoag or
support functions, with only a few of them having competeoctake legally
binding decisions or to enforce aviation standards.

Based on the above considerations, this study proposes theiriglidefi-
nition of the GASON:

A worldwide system for the standardisation and rorimtig of ICAO Member States’ lev-
el of effective implementation of eight Criticalgghents of State safety oversight, relying
on information generated by Regional Aviation Safétganisations; which are empow-
ered, through international agreements or supmamatiaw, to ensure uniform compli-
ance of their Member States with the Chicago Cotiwerand Standards and Recom-
mended Practices laid down in the Annexes to tbisv€ntion.

The first enablers of the GASON are already coming into place. The As-
sembly Resolution introducing the USOAP-CRfAenvisages the possibility of
ICAO relying on information provided by RASOs. In Europe, thetas already
concluded a special arrangement with ICAO which will allow forraaraction
between the ICAO USOAP-CMA and EASA standardisation inspectiotts a
view to ultimately relieving EU States of ICAO audits, dod ICAO to rely on
standardisation inspections to verify the level of implementatfcdhe eight CEs

226 Assembly Resolution A37-5upranote 71.
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and ICAO SARPs in the EU Member Stat&sOther regional organisations, such
as the IAC, which will be presented in the next chapter, hatereshinto ar-
rangements with ICAO to share safety oversight informatidAlthough, still
very preliminary, these developments could be seen as small builidioks for
the future GASON.

As will be demonstrated in Chapter 5, there is also a clearlylevisiend
for RASOs to evolve over time into more formalised structures el person-
ality and stronger oversight and enforcement competences, whichl silouy
them over time to be able to demonstrate to ICAQO that they areocadfiettively
ensure oversight and discharge other safety functions required by iteg&h
Conventions and its Annexes on behalf of States, and tipefuily to prove ef-
fective components of the GASON.

2.6 GENERAL CONCLUSIONS

The Chicago Convention is a very successful international treatpkiétl at from
the perspective of its global acceptance, and predominantly focusies mygula-
tion of technical aspects of international civil aviation. Yethia past it had been
subject to some criticism with regard to the effectiveness of gloifsementa-
tion of aviation safety standards, and the enforcement competencesf IC

In reality, the very fact that the Chicago Convention achieveld albroad
degree of acceptance can be largely attributed to the fact that its drsteaged
to strike a good balance between, on the one hand a desire teedtieehighest
practicable degree of uniformity in regulations, standards, procedin@®rgani-
zation in relation to aircraft, personnel, airways and auxiliary serviedsch is
necessary for aviation as a global industry, and on the other thengdrinciple
that ‘each State has complete and exclusive sovereignty over the airspaee ab
its territory.’

The greatest paradox of the system of the Chicago Conventioat isver
time it has become the victim of the original compromise whildwald the sys-
tem to be born in the first place. With ICAO’s membership incrgasteadily to
191 participating States, and based on the principle of thdiviState responsibil-
ity for safety oversight, it has become virtually unavoidable ttmatievel of im-
plementation of SARPs and eight CEs will be variable acrossdHd.

With the differences - sometimes significant - in safety overdigtween
individual national jurisdictions revealed thanks to USO#fdnsparency, States,
especially those with a good safety record, started to increasingiyerice their
airspaces and territories with requirements for additional certificattisprisa-
tions, audits and checks. Unilateral inspection schemes staretetge duplicat-
ing the USOAP efforts. Today even the recognition of very basic catéfi nec-
essary for day-to-day cross border operations of airlines, such as AQCser-
tificates of airworthiness is being increasingly made conditionah wulalitional
authorisations and surveillance programmes.

It is really hard not to criticise a system which requires, for exarapie;
pair station to obtain up to twenty different certificates to perfexactly the

227 See Paragraph 7 of: 'Annex on aviation safetip¢dMemorandum of Cooperation between the
European Union and the International Civil Aviati@rganization providing a framework for
enhanced cooperation’, (OJ L 232, 9 September 2011)

228 A38-WP/50,supranote 138, at Appendix, Paragraph 5.1.
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same work, only because the aircraft it works on are registered in tdiffiatent
States and which, at least in theory, should follow the sanef minimum inter-
national requirements. Thideath by auditand, one could also addgeath by re-
certification’, has today become a major source of inefficiency in the global sys-
tem, in addition to problems that some States experiencetingsep effective
safety oversight arrangements.

States are of course aware of these inefficiencies and try to address them,
in particular through the BASAS, in the hope that this Wilhg them back to
achieving the objective of ‘the highest practicable degree of unifoimitygula-
tions, standards, procedures’. However, because they are only bilateedlie,
BASAs, whilst giving benefits to a specific pair of Statespmfra more general
perspective actually contribute to the fragmentation of the global regulsys-
tem.

At the same time, it cannot be denied that ICAO has drawonsgsom
the past and is making good progress in helping Statiesptove their compli-
ance with international requirements, within the scope of its maradat taking
into account the legal and political limitations that it hasrasntergovernmental
organisation. Differences in safety oversight performance between ahith wit
ICAO regions persist, but the review of ICAO audit results shuat Etates are
consistently managing to improve the level of effective implemematf
USAOP protocols. The overall trend is therefore positive.

At the end of 2013, States with SSCs represented overalD@H#y of the
worldwide international air traffic and ICAO is very committedftirther reduc-
ing this figure. ICAO is also working on improving the ilementation of Article
38 on filing of difference, and has managed to secure a competenaeligh, as
of 2014, a publicly available list of States with the mestosis safety deficien-
cies. This is not a bad result compared to other intergovernnwgtatisations,
such as the IAEA which is still struggling to convince iterivber States to agree
to a mandatory system of inspections, even after accidents as tertixeca®e at
the nuclear plant in Fukushima, Japan in 2011.

There are of course elements which can be further improved, such as more
standardisation and uniformity in application of Article 38 om fiting of differ-
ences, where ICAO should, in addition to offering an EFODResysconduct a
more general review as to the scope and purpose of notifyingffiredces.

What is however certainly clear today, is that ICAO, with 8% Member
States, will not be able to continue working as it dithim past with the resources
available. The recent shift to the USOAP—-CMA methodology isliagetxample
of that new reality.

ICAO therefore needs to find a way which would allow it, in addito
monitoring State safety performance and helping States in addyelssidetected
deficiencies and enforcing global standards, to also address morivelgdise
ongoing erosion of the aviation safety system in terms of redumedgulatory
oversight and waste of resources deriving from duplicate certificafRegional
cooperation can be seen as one of the principal answers to thesegesll

Regional cooperation, although only scarcely addressed in the Chicago
Convention, is not a new subject for ICAO, who in 2@Hdpted a comprehen-
sive ‘Policy and Framework for Regional Cooperation’. An integral phthis
policy is recognition of the value and support that regional aviaafety organi-
sations or RASOs can provide. Today there is a strong comviatimongst the
international aviation community that:
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[E]stablishment of subregional and regional aviatiafety and safety oversight bodies,
including regional safety oversight organizatiohas great potential to assist States in
complying with their obligations under the ChicaGonvention through economies of

scale and harmonization on a larger stafe.

The main test case for the effectiveness of RASOs will be in Africarev
many States do not individually have the necessary resources ‘toworkable
safety oversight system’, and where the overall safety levels — despitave-
ment — remain the lowest in the world. ICAO should alsalife the transition of
COSCAPs into RASO type bodies where it is possiblehaparallel existence of
RASGs, COSCAPs and RASOs creates the risk of duplicatieffat and waste
of resources. This duplication will be further demonstrated in @nh&pt

Experiences from the international maritime sector and the European SA-
FA programme demonstrate that regional cooperation can be an effective way
ensure more uniform implementation and enforcement of internatieiiety s
standards. It can be argued however that ICAO should not bengpakiRASOs
merely from the perspective of tools to be deployed to address defsenci
safety oversight systems of States which are unable to dealustitpsoblems on
their own. Instead RASOs should be fully integrated intoathg ICAO manages
safety and used as building blocks for a future GASON.

The architecture of the GASON should be based on ICAO relying on and
working closely with a number of strong RASOs, which couldienkarmonised
implementation of SARPs at regional levels and organise ralgenforcement
mechanisms. Such a system would not only allow ICAO tanbee efficient in
the use of resources, but would also contribute to more unifoptennentation of
SARPs, as instead of a multitude of national regimes, the systglch ultimately
provide for a more limited number of regional schemes which woulchiogh
easier to standardise and control. The regional approach wouldoaisibute to
harmonisation of actual safety performance through regional safety performance
planning at RASG level and consistent with globally agreed Bstagets.

The concept of the GASON would however require a high level df-con
dence by ICAOQ in the robustness of the regional systems vithigsuid be moni-
toring and relying on. This in turn would necessitate stromgagpropriately em-
powered RASOs which is not yet always the case, as the follmkisgters - pre-
senting and analysing these organisations in detail - wiz.sho

229 Assembly Resolution A38-5upranote 32 in Ch.1.
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