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I Recommendations

1. RECOMMENDATIONS FOR KOMNAS HAM

To establish action programmes based on -for instance- the National Action Plan on
Human Rights (RANHAM) and the National Legislation Programme (PROLEGNAS)

In Chapters 3 it became evident that KOMNAS HAM’s performance has been
influenced positively by individual initiatives. It has been argued that the
individual approach had many advantages: without it, KOMNAS HAM would
not have addressed important yet controversial issues (interreligious
marriage),1 or those which were considered to be of a low priority (adequate
housing and public order regulations).2 While KOMNAS HAM’s report on the
National Civil Registry3 also came about due to personal initiative, the report
also resonated with existing legislative concerns, which had a positive effect
on the Commission’s effectiveness. In order to increase its chances of success,
KOMNAS HAM should continue to identify areas of opportunity. This can, for
instance, be done by looking at priorities set out by the government, such as
in the RANHAM or PROLEGNAS.

To increase its institutional cooperation with state agencies and civil society organisa-
tions

KOMNAS HAM’s reliance on individual initiative is also reflected in its relation-
ships with other organisations, which are dependent on personal ties. The use
of personal networks has its advantages: in the past this has greatly facilitated
KOMNAS HAM’s access to high-ranking officers in the security forces.4 However,
the dependency on personal connections also means that these relationships
are often not sustained when the composition of the commission changes.5

Since 2007, this has been particularly noticeable in the Commission’s relation-
ship with the military, as this period has coincided with no former members
of the security forces being elected to KOMNAS HAM. Institutional cooperation

1 See 3.2.2.
2 See 3.4.4.
3 See 3.2.3.
4 See 2.2.3 and 2.3.3.
5 See 2.5.2.
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does not only need to be fostered with state agencies, but also with inde-
pendent state bodies (in particular, KOMNAS Perempuan and KOMNAS Anak),
and human rights NGOs.

To promote the establishment of regional offices in order to alleviate the workload

One of the challenges KOMNAS HAM faces is that it does not seem to have
enough personnel or resources to deal with the vast and increasing number
of cases.6 Rather than increasing personnel and resources (and thereby ex-
penditures), it is recommended that the Commission takes advantage of the
provision in the 1999 Human Rights Law, which provides for the establishment
of regional offices.7 KOMNAS HAM is recommended to encourage the establish-
ment of these offices by lobbying local governments, which play a key role
in regional office formation. An increased number of regional offices – at least
one per province – would also enhance access to the Commission, which is
particularly necessary in areas outside Java and urban areas. In addition, the
Commission can ease its workload by making a clear division between the
cases addressed by the regional offices and those addressed by head office.
This could, for instance, include a division whereby regional offices focus on
the tasks included in the 1999 Human Rights Law, while head office could
concentrate predominantly on investigations under the 2000 Human Rights
Courts Law and matters with a national character, such as national legislation.

To strictly implement the provisions of the Ethical Code in order to minimise the
negative effects of the politicisation of KOMNAS HAM’s membership

In recent years, the performance of KOMNAS HAM has been negatively influ-
enced by the politicisation of its membership, which has been a direct result
of the Commission’s election procedure.8 This research does not call for this
procedure to be changed, as it is in accordance with international guidelines,
provides for the participation of the public and civil society, enhances trans-
parency of the election process, and ensures pluralist representation. Neverthe-
less, the negative influences of the politicisation of the Commission’s member-
ship9 can be limited when KOMNAS HAM’s leadership takes on a more proactive
role in demanding compliance with the Ethical Code. The Code stipulates that
members who are in any way associated with a particular case must not take
part in deliberations about the action to be taken on the matter.

6 See 2.4.3.
7 See 2.3.1.
8 See 2.4.1.
9 As in the Ahmadiyah case and the investigation into the 1997/1998 disappearance of

activists, see 2.4.1.
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To continue efforts to call for the amendment of the 2000 Human Rights Courts Law

External factors have played a major role in limiting the effectiveness of
KOMNAS HAM. Despite the many positive changes in the field of human rights
which have taken place in Indonesia since 1998, KOMNAS HAM’s recommenda-
tions are rarely followed. This can be attributed to ongoing resistance to human
rights implementation and reform at the political level, where remnants of
the New Order regime remain dominant influences.10 This has led to recurring
calls to give KOMNAS HAM implementation or prosecuting powers; however,
this would be in contradiction to the very nature of NHRIs, which are meant
to be advisory bodies, and would also create conflicts of jurisdiction with other
agencies, both in the executive branches of government and in the Attorney
General’s office. Improvements to KOMNAS HAM’s performance, and therefore
potentially its effectiveness, can be made by amending the 2000 Human Rights
Courts Law. KOMNAS HAM’s performance and effectiveness in its investigations
into gross violations of human rights has been compromised by a lack of clarity
in this law.11 It is therefore recommended that KOMNAS HAM, in coordination
with NGOs, lobby the government and parliament to amend this Law as soon
as possible; at the very least to include the power of summons for KOMNAS

HAM in a comparable manner to the provision on the power of summons in
the 1999 Human Rights Law.

2. RECOMMENDATIONS FOR SUHAKAM

To further develop structural and long-term approaches towards human rights issues

SUHAKAM’s key concerns have generally reflected those that are dominant in
Malaysia’s civil society and attract relatively little societal controversy.12 In
these matters, SUHAKAM has used a structural and long-term approach, which
in the case of fair trial and the Internal Security Act has been successful.13

Moreover, through its work SUHAKAM has given valuable support to the
Malaysian human rights movement, which is commendable in the country’s
political climate. This strategy of identifying opportunities is therefore one
that the Commission should maintain and develop as much as it can, including
in areas that are more controversial, in order to enhance its performance.14

10 See 2.6.
11 See 2.4.2 and 2.5.2.
12 See 5.5.
13 See 5.3.2 and 5.3.3.
14 For instance freedom of religion (see 5.2.3) as well as the right to adequate housing (see

5.4.3).
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To allow individual commissioners to conduct preliminary research into matters of
personal interest

SUHAKAM’s reluctance to address the freedom of religion has attracted criticism
from Malaysian human rights NGOs.15 While there is some merit in the Com-
mission’s reasoning that addressing such cases might jeopardise SUHAKAM’s
position, it would be better if some action is taken. Some commissioners have
expressed their concern for these issues, and have appeared willing to address
them, only to be held back by the opinion of the majority.16 SUHAKAM could
consider giving these commissioners the opportunity to conduct preliminary
research in these areas. This would mean SUHAKAM’s work processes would
allow for both a structural approach, and individual initiative. This would
serve several purposes. First, SUHAKAM would answer to pressing issues within
society and among human rights organisations, which may contribute to the
Commission’s legitimacy. Second, it is particularly in more sensitive areas that
SUHAKAM may be able to fulfil a bridging function between state and society,
as well as between various societal groups.

To continue efforts to amend the Human Rights Commission of Malaysia Act, in order
to comply fully with international guidelines

The effectiveness of SUHAKAM is influenced strongly by its external environ-
ment. Human rights reforms in Malaysia, including the implementation of
the Commission’s recommendations, remain minimal. Nevertheless, some
important concessions have been made, most notably in the government’s
announcement to repeal the ISA. Similarly it is promising that some state
governments, particularly those controlled by the Pakatan Rakyat coalition,
appear to be becoming more responsive towards human rights issues and
SUHAKAM.17 While such external factors cannot be directly influenced by
SUHAKAM, the Commission can continue to contribute to human rights aware-
ness and support the domestic human rights movement. Together, these can
place increasing pressure on the government to continue reforms. Part of these
reforms is also the strengthening of SUHAKAM, which can be done through
further amendment of the Human Rights Commission of Malaysia Act.18 This
review should take into account the fact that international standards for NHRIs
require an appointment procedure that is transparent and one that ensures
pluralism.

15 See 5.2.3.
16 See 5.2.2.
17 See 4.3.3.
18 See 4.3.4.
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To enhance the relationship with civil society, in particular human rights NGOs

While there is much contact between SUHAKAM and civil society organisations,
the Commission’s relationship with human rights NGOs has been tense at times,
due in part to the often contrasting backgrounds between commissioners and
NGO representatives.19 Structural cooperation between SUHAKAM and civil
society is, however, crucial for both parties. It is therefore recommended that
SUHAKAM continues to develop these relationships. This would strengthen ties
between SUHAKAM and civil society, which in turn will have a positive impact
on the Malaysian human rights movement.

3. RECOMMENDATIONS FOR NATIONAL STAKEHOLDERS, IN PARTICULAR

GOVERNMENTS AND NGOS

For NGOs to work structurally with and monitor NHRIs

Both NHRIs and NGOs are important organisations in the process of human
rights realisation. Whereas NGOs often have specialised knowledge on a par-
ticular human right or issue and have relatively easy access to communities,
NHRIs often have more financial and human resources, as well as invaluable
access to the state apparatus.20 The characteristics and roles of NGOs and NHRIs
thus complement each other, and both can benefit from continuing structural
cooperation and engagement. NGOs should also continue to play an important
role in monitoring NHRIs and therefore their accountability, which in turn is
important for an NHRI’s legitimacy.

For governments to ensure the independence of NHRIs

Both the Malaysian and Indonesian Governments have an important role to
play in ensuring that SUHAKAM and KOMNAS HAM can operate freely and
without constraints. This includes providing NHRIs with sufficient financial
means to operate; the freedom to consider any questions within their juris-
diction; and sufficient access to individuals and other organisations, at both
state and societal levels.21 It can be expected that NHRIs which have a high
degree of independence will be better able to perform their tasks.

19 See 4.3.3.
20 For examples of the roles of NGOs and NHRIs and how they complement each other see

3.2.2. (KOMNAS HAM report on Interreligious Marriage and the role of the NGO ICRP),
3.4.3 (KOMNAS HAM and the Kemayoran case and the role of the NGO FAKTA), and
5.3.3 (SUHAKAM’s report on the ISA and the wider Malaysian movement against the Act).

21 See 1.1.3 and 1.1.4.



228 Appendix I

For governments to consider and comply with the recommendations of NHRIs

Both SUHAKAM and KOMNAS HAM struggle to have their recommendations
considered, let alone followed, by their respective governments. The considera-
tion of the NHRIs recommendations would not only have a positive impact
on the organisation, but also enhance the government’s credibility in terms
of human rights, including at the international level.

For the Indonesian and Malaysian governments to amend legislation affecting KOMNAS

HAM and SUHAKAM

In order to enhance the performance of KOMNAS HAM and SUHAKAM, the
Indonesian and Malaysian governments should consider amending the laws
affecting the NHRIs. In the case of KOMNAS HAM this is the Human Rights
Courts Law; and in the case of SUHAKAM, the Human Rights Commission of
Malaysia Act. This will allow for greater transparency in the appointment
procedure, and active participation for members of civil society.22

4. RECOMMENDATIONS FOR INTERNATIONAL STAKEHOLDERS

For international guidelines – most notably the Paris Principles – to give more
consideration to the specific circumstances in which NHRIs operate

This research has shown that the performance and effectiveness of NHRIs do
not depend on factors related to mandate and composition alone. The perform-
ance of an NHRI is also determined by the personal views of its members
regarding a particular human rights issue and what the role of their organisa-
tion should be,23 as well as strategic opportunities in response to its socio-
political environment, and the relationship of other state bodies to the organisa-
tion.24 These findings indicate that international stakeholders should be
sensitive to these specific circumstances in which NHRIs operate, which should
be given more prominence in the assessment of NHRIs.

For international stakeholders to provide NHRIs with specific assistance

In addition, this research has shown that both the performance and effective-
ness of NHRIs can differ depending on the particular human right at issue.

22 Also see above recommendations to KOMNAS HAM and SUHAKAM.
23 For example, see both SUHAKAM and KOMNAS HAM’s approaches to freedom of religion

and adequate housing (3.2, 3.4, 5.2, 5.4).
24 For example, see how both Commissions have approached the right to a fair trial (3.3 and

5.3).
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For international stakeholders, this means that before providing assistance
(whether financial or material) to an NHRI, the stakeholder must consider what
they hope to achieve by providing this support, and relate this to the specific
circumstances of the NHRI, to consider the extent to which the organisation
may be successful in the matter at hand. International stakeholders may wish
to consider directing their assistance to a particular task or human rights issue,
depending on the result they hope to attain. Once again, this calls for greater
sensitivity towards and knowledge about the socio-political environment of
a particular NHRI.

To encourage the establishment and strengthening of NHRIs

This research into KOMNAS HAM and SUHAKAM has demonstrated that while
both organisations face many challenges, they have been able to perform
reasonably well, and in some areas have made important contributions to the
realisation of human rights.25 As such, international organisations should
continue to encourage the establishment and strengthening of NHRIs, including
in authoritarian regimes; as these organisations can play an important role
in strengthening the domestic human rights movement.

25 See the conclusions of Chapters 2, 3, 4, 5 and 6.





II Suggestions for Future Research

Existing research on NHRIs focuses predominantly on the assessment of these
organisations based on features of their mandate and composition, often using
the Paris Principles as a benchmark. However, such research tells us very little
about how NHRIs actually operate and why. This can only be achieved by
observing NHRIs in their day-to-day operations, and by relating these to their
respective socio-political contexts. By combining an assessment of mandate
and composition with actual functioning, a more complete and nuanced image
of the NHRI will emerge, which will generate a better understanding about
the organisation’s (potential) success and challenges.

Further nuance in research on NHRIs can be achieved by considering
performance and effectiveness as two different concepts. This research has
shown that in most cases, good performance does not mean that an NHRI has
been effective. Separating the two concepts creates a more accurate view of
an NHRI, and allows for a more complete and precise analysis of the factors
that encourage or obstruct the organisation’s performance and/or effectiveness,
which in turn provides us with more information about the NHRI as an organ-
isation.

This research has shown that the extent to which an NHRI addresses an
issue (and therefore its effectiveness) is dependent on how a particular right
is perceived within the Commission, often reflecting dominant views on the
matter in society. This means that to be able to assess the performance (and
effectiveness) of an NHRI adequately, it is necessary to include an analysis of
that particular right; including both a legal analysis and an analysis of societal
perceptions. Similarly, the effectiveness of NHRIs can only be understood by
taking into account the socio-political environment and the various factors
that affect the organisation.

Current assessments of NHRI performance and effectiveness are increasingly
based on lists of indicators. While these are a useful starting point, the
appraisal of NHRIs should include the specific characteristics and historical
background of a country, particularly with regard to human rights. This
includes an analysis of how different human rights or issues are perceived
within society, and to what extent this influences an NHRI. NHRIs should thus
be considered as organisations which are constantly in motion, and which
respond to human rights issues in ways which can only be understood through
an analysis of context. This approach to NHRIs will enrich existing research
and inevitably tell us more about how these organisations actually work, and
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the extent to which they are able to make a substantial contribution to the
realisation of human rights.
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