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After having obtained my law degree at Leiden University in October 1998, I was
approached by Tanja Bender and Kees van Raad, my former teachers in international tax
law, to teach that subject in Leiden and to write a dissertation in that area. Since I had
enjoyed both the topic of international tax law and the academic environment at Leiden
University very much, I gladly accepted their offer. The topic of my research became the
tax treatment of cross-border employment under the OECD Model Tax Convention and
I published several articles on it. After some one and a half years I realized, however, that
I wanted to broaden my legal horizon before really writing a book on the subject. In 2000
I was appointed as a legal clerk with the Dutch Supreme Court (Hoge Raad). I decided to
put the taxation of cross-border workers on ice and to concentrate fully on my new tasks.

My academic interest was awakened again in 2002. In that year I was asked to write
a preliminary report for the Dutch Association of Tax Research (Vereniging voor
Belastingwetenschap) on the delimitation of the Dutch corporate income tax jurisdiction
on the basis of the ‘nationality’ of the company. After having completed and defended
this report', I considered the idea of using it for a PhD. thesis and to keep the taxation
of cross-border workers on ice still. In 2004 this idea became concrete when I left the
Dutch Supreme Court to teach again at Leiden University and to prepare a dissertation
there. I also became a part-time tax advisor with PricewaterhouseCoopers, where I
started working with PwC’s EU Direct Tax Group which focuses on the EU law aspects of
direct taxation. Obviously, these aspects were also present in the provisional topic of my
dissertation: the delimitation of a State’s tax jurisdiction on the basis of nationality. Would
such a delimitation be in line with EU law? During the course of my initial research on the
delimitation of a State’s direct tax jurisdiction and the compatibility thereof with EU law,
I came across the copious literature which relates in one way or the other to this problem.
Terms such as discrimination, dislocation, fragmentation, disparity and economic and
juridical double taxation were frequently used, without their content having been clearly
defined. Nevertheless, I noted that the EC] was criticized heavily in various publications for
not complying with alleged principles of (international) tax law or its own earlier case law.?
I came to the conclusion that clarity in this discussion was needed first. This has resulted
in the present research, aimed at developing a theoretical assessment model for reviewing
direct tax cases which is independent of the case law and literature published so far. This
model makes both a normative claim (how should the EC]J assess whether a certain tax
measure is compliant with the EU free movement provisions?) and a descriptive claim
(the model is able to explain why the ECJ arrives at certain conclusions in its case law and
is able to structure the ECJ’s case law in a coherent manner).

! Douma 2002.
2 See for a discussion Douma 2006.
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It will be clear that the tax treatment of cross-border employment under the OECD
Model Tax Convention will remain on ice. Fortunately, I can refer to the dissertation of
Frank Potgens for an excellent study on the taxation of income from international private
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> Potgens 2006.
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ECJ

EC

ECHR

ECtHR

EC Treaty

EEA

EU

FCC
ICCPR
OECD
TEU
TFEU

VCLT

Court of Justice of the European Union (per 1 December 2009) or Court of
Justice of the European Communities (before 1 December 2009)

Reference to a provision of the EC Treaty in its numbering after 1 May
1999

European Convention on Human Rights (Convention for the Protection of
Human Rights and Fundamental Freedoms)

European Court of Human Rights

Treaty establishing the European Community

If used as reference to a provision — e.g. Article 6 of the EC Treaty - it
indicates the numbering before 1 May 1999

Agreement on the European Economic Area of 2 May 1992

European Union

If used as reference to a provision it indicates the numbering after 1 May
1999

German Federal Constitutional Court (Bundesverfassungsgericht)
International Covenant on Civil and Political Rights

Organisation for Economic Co-operation and Development

Treaty on European Union

Treaty on the Functioning of the European Union

Vienna Convention on the Law of Treaties (done at Vienna on 23 May
1969)
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