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There is a crack, a crack in everything 

That's how the light gets in. 
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Note on transliteration 

 

 

In this thesis both Modern Standard Arabic and Syrian colloquial Arabic terms and 

expressions (with the exception of proper names and geographic names), are 

presented and transliterated into English. I use a simplified system, which is based 

on the transliteration system of the International Journal of Middle East Studies. 

Please note that in Arabic there are two types of vowels: short and long vowels; I 

transliterated both, e.g. ي appears as ī; ى and آ as ā. 

 

Arabic Transliterated English 
 ’ ء
 b ب
 t ت
 th ث
 j ج
 ḥ ح

 kh خ
 d د
 dh ذ
 r ر
 z ز
 s س
 sh ش
 ṣ ص
 ḍ ض

 ṭ ط
 ẓ ظ

 ʻ ع
 gh غ
 f ف
 q ق
 k ك
 l ل
 m م
 n ن
 h ه
 w / ū و
 y / ī / iyy ي
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INTRODUCTION 

 

 

In April 2009 I attended a court hearing in the Greek Orthodox court of Damascus. 

A young couple seeking divorce appeared in the court for a cross-examination 

session. The plaintiff was a strong-willed woman who claimed that the marriage 

was never consummated and that she was still a virgin because her husband was 

not ‘manly’ enough. The husband, for his part, was clearly annoyed and 

embarrassed by her allegations. In his defence he presented a little plastic bag to 

the court, which he said contained the proof that she had lost her virginity, i.e. the 

blood-stained cloth of the wedding night. 

 

This case particularly struck me because, according to my prior assumptions, I 

associated the importance of physical proof of a bride's virginity as typical of 

Muslim societies rather than of Christian societies. The case proved these 

assumptions to be false. During my fieldwork I increasingly realised that the 

Christian and Muslim communities of Syria shared many common normative 

values and practices, in particular views on marriage, family, gender and sexual 

propriety. Examples like this confirmed my growing impression that statutory 

laws are not the only normative force in the field of family law. This made me 

wonder in what ways legal plurality is manifested in family law in Syria. It is this 

legal plurality that is the focal point of this study.  

 

It might seem trivial to write a study on family law in Syria while the country has 

fallen into a full-scale civil war. At the moment of writing there is no way of 

knowing in which direction Syria is going, which leaves us with numerous 

questions: when will this conflict end, who will stay or come to power, what type 

of government will emerge from the turmoil, what will become of the state 

institutions, including the legal system? At times I wondered why I continued 

writing this thesis, Syrian family law seemed so irrelevant to the current crisis. 

However, I am certain that this thesis will be a useful and valuable contribution to 

understanding the historical, socio-political and religious complexities that mark 

today’s Syria. The multi-religious composition of Syrian society not only shapes 

the socio-political context but also feeds into the formulation and application of 

family law and thus has an impact on inter-communal relationships and the daily 
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life of individual Syrians. Whatever the future holds, the way in which a (future) 

government deals with the plurality of Syria’s personal status law will be 

indicative or illustrative for the (future) position of religious minorities in Syria. 

 

Family law in Syria 

  

Syria is located at the Mediterranean Sea and borders Turkey, Lebanon, Israel, 

Jordan, and Iraq. The Syrian Arab Republic has a population of well over 22 

million people. About 90 per cent of the Syrians are of Arab ethnicity, the rest 

being mainly Kurdish and Armenian. There are no official statistics available on 

religion, but according to estimates about 74 per cent of all Syrians are Sunni 

Muslims, and around 16 per cent are non-Sunni Muslims, such as Druze, Shi‘a 

and ‘Alawi. About 10 per cent of the population belongs to various Christian 

denominations. In addition, a few Jewish and Yazidi families still live in Syria.1 

 

 

Syria is a multi-religious and multi-ethnic country, with a Muslim majority and 

several religious minorities, most notably various Christian denominations. The 

different religious communities have since long enjoyed the right to regulate and 

administer their family relations according to their respective religious laws. The 

main law in Syria that regulates family relations, the 1953 Syrian Law of Personal 

Status2 (qānūn al-’aḥwāl al-shakhṣiyya) (hereafter SLPS) amended in 1975, 2003 and 

2010, is predominately based on Islamic legal sources, particularly Hanafi fiqh (i.e. 

Islamic jurisprudence). The SLPS is the general law because it applies to all Syrians, 

irrespective of their religion. This means, for example, that non-Muslims also have 

                                                      
1 Central Intelligence Agency 2013, The World Fact Book (online edition, 2013), at 

https://www.cia.gov/library/publications/the-world-factbook/geos/sy.html, accessed 17 June 2013; 

International Religious Freedom Report 2012, available online at: 

http://www.state.gov/j/drl/rls/irf/religiousfreedom/index.htm?year=2012&dlid=208412,  

accessed 17 June 2013. 
2 Personal status law is also commonly referred to as ‘family law’, for that reason I use the terms ‘family 

law’ and ‘personal status law’ interchangeably. The term ‘statut personnel’ originates from Medieval 

Europe and was used to denote rules and regulations concerning the status and capacity of persons, vis-

à-vis the term ‘statut réel’, which referred to matters connected to property (see Bewes 1922). The term 

‘personal status’ (in Arabic: aḥwāl al-shakhṣiyya) was only introduced in Arab legal writings in the late 

nineteenth century, most notably by Muhammad Qadri Pasha in Egypt (Nasir 2002: 34 ff.; Sonbol 2003: 

89-90).  

https://www.cia.gov/library/publications/the-world-factbook/geos/sy.html
http://www.state.gov/j/drl/rls/irf/religiousfreedom/index.htm?year=2012&dlid=208412
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to refer to a sharʻiyya3 court (i.e. the competent courts to hear cases under the SLPS) 

for matters related to, most notably, the determination of paternity and legal 

capacity and representation. That said, conversely – or perhaps more importantly, 

the SLPS grants the Druze, Jewish and Christian communities limited legislative 

and judicial autonomy in personal status matters, most importantly marriage and 

divorce. Family relations in Syria are thus governed by a multiplicity of personal 

status (or family) laws that regulate matters of personal status, including marriage, 

dower, dissolution of marriage, maintenance, child custody, and succession.  

 

Manifestations of legal plurality 

 

Family law in Syria as such is pluralistic, as a multiplicity of personal status laws 

and courts operate within the legal framework of the state. This situation of legal 

plurality is further intricated by the fact that the various laws are generally 

religious-based: Islamic, Christian and Jewish, although in varying degrees. 

Besides, the courts that implement these laws are either civil (i.e. non-religious) 

courts or religious courts, which sometimes leads to interesting and complex 

intersections of jurisdictions and communal relations. 4  This situation of legal 

plurality does not, however, imply equality of laws and jurisdictions, as the 

general law that regulates family relations (i.e. the SLPS) and the courts that 

implement this law, i.e. the sharʻiyya courts, clearly have supremacy over the other 

(i.e. non-Muslim) laws and courts. This asymmetrical plurality will be discussed in 

further detail in chapter 2. 

 

A variety of statutory personal status laws and courts thus organises and regulates 

matters of personal status through legislation and courts – but only to a certain 

degree. In this study I will maintain that besides the inherent pluralism of Syria’s 

personal status law, other (i.e. non-state) ‘forms of normative ordering’ (Merry 

                                                      
3 In the section ‘Family law in the Middle East and North Africa’ (see below) I explain why I have 

chosen to leave the adjective sharʻiyya untranslated. 
4 In international private law this intersection of jurisdictions, which follows from the coexistence of 

different laws for different groups within one country, is commonly referred to as ‘interpersonal conflict 

of laws’. For an overview of the various forms of interpersonal conflict of laws, see Lipstein and Szászay 

(2011). 
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1988: 870) are at work within and in conjuction with this legal field.5 First of all, the 

SLPS itself accommodates legal enforcement of extra-judicial customary practices, 

by allowing retro-active registration of (customary) marriage, unilateral divorce 

and proof of paternity. 6  Accordingly, the state recognises and incorporates 

customary practices into its legal framework and thereby enhances legal plurality 

in the field of family law. 7 

Furthermore, state law does not exclude the existence of norms 

acknowledged and upheld by other (i.e. non-state or lay) actors engaging in the 

legal arena. Litigants and witnesses, as participants of the legal process, express or 

emphasise (intentionally or unintentionally) the importance or prevalence of 

communal, religious or moral norms and values about marriage, divorce, gender 

relations, and family relations, in their statements and testimonies. These 

expressions then, to a certain extent, find their way into legal proceedings and 

rulings, as judges and lawyers working in the personal status courts have to direct 

or translate these narratives to accommodate them within the framework of the 

law.  

 

In this thesis I will examine how legal or normative plurality is manifested in 

Syria’s family law on a variety of levels, including statutory, political, communal, 

and individual. First of all, I will describe and analyse a number of historical, legal 

and political aspects of Syria’s plural family law system. Whereas the different 

aspects of Syria’s plural legal landscape are the focus of part one of this thesis, in 

the second part I aim to demonstrate that, albeit this plurality, Syrian personal 

status law is also characterized by the prevalence of shared norms and views on 

marriage, gender relations, sexual propriety, and family relations. I will argue that 

these communal norms were shared amongst the diverse – primarily Muslim and 

Christian – communities and find their expression in both statutory family law 

provisions and legal proceedings of the personal status courts. 

                                                      
5 The concept of legal pluralism has been subject of much debate, particularly amongst scholars of 

anthropology and other social sciences. The idea of legal pluralism challenges the assumed monopoly of 

the state over law and the legal system. There is a wide, complex and – at times contradictory – debate 

about what legal pluralism is or entails, see for example (amongst others), John Griffiths (1986), Sally E. 

Merry (1988), Brian Z. Tamanaha (1993), Boaventura de Sousa Santos (1987); for an overview see, for 

example, Dupret (2007a) and Tamanaha (2008). 
6 See chapter 5 (§ 5.6.2 ff.) for a more elaborate discussion of this subject. 
7 Cf. Dupret (2007a) on a similar situation in Egypt. 
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In addition, I will discuss the actual content of the various personal status laws and 

examine legal practices as observed in some personal status courts, in particular a 

sharʻiyya and a Catholic court in Damascus. In these analyses, I will pay attention 

to other (i.e. non-state) ‘forms of normative ordering’, such as patriarchal norms 

and values regarding marriage and gender roles.8 In doing so, I will also take into 

account the influence and interactions of various players, i.e. the state, the 

judiciary, legal professionals, women and civil society groups, ‘religious men’, and 

individuals (e.g. litigants, witnesses), as they all contribute to the legal plurality of 

Syria’s personal status law. 

 

Family law in the Middle East and North Africa 

 

This study is informed and inspired by work on family or personal status laws in 

the Middle East and North Africa. Numerous studies have been conducted about 

various countries and societies, from a variety of disciplinary angles, including 

anthropology, gender studies, law, history and religious studies. As Syria is 

geographically situated in the Middle East, I primarily focused on contemporary 

studies on other Middle Eastern countries, most notably Egypt, Palestine, Lebanon, 

and Yemen but also two Maghrib (North African) countries, Morocco and Tunisia. 

For this study I selected a few well-known legal-anthropological studies on family 

law written by established scholars in the field, including: Buskens 1999 (Morocco), 

Mir-Hosseini 2000 (Morocco and Iran), Moors 1995 and Welchman 2000 (West 

Bank, Palestine), Shehada 2005 (Gaza, Palestine); but I was also inspired by the 

work of some junior, up-coming scholars, most notably Carlisle 2007c (Syria), 

Sonneveld 2012a (Egypt), and Voorhoeve 2012 (Tunisia). These studies focus on the 

practical (social) implications and/or the application of the personal status laws by 

courts in the respective countries. Furthermore, some of these scholars have 

written about debates around personal status laws, see most importantly Moors 

(2003), Buskens 2003 (on Morocco), and Sonneveld 2012a (on Egypt), which is also 

a subject under study in this thesis. 

 

                                                      
8 An analysis of the ‘patriarchal family model’ (cf. Buskens 2003: 75), meaning that (senior) men are the 

head of the family and with women and younger family members in a more subordinate role, will be 

given in chapter 4 (§ 4.1). 
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Studies on family law in societies and countries in the Middle East and North 

Africa often focus specifically on Islamic law or Islamic family law. This is 

understandable to a certain degree, as most statutory family or personal status 

laws are based on or inspired by Islamic law. Baudouin Dupret in his article ‘What 

is Islamic Law?’ (2007b), however, asserts that scholars regularly claim that Arab 

personal status laws are Islamic personal status laws. He maintains that such 

assumptions have to be challenged, for ‘these claims fall short of any satisfactory 

definition of what is specifically Islamic that would make this [these] law[s] an 

Islamic law and its provisions something better characterized by their Islamic 

rather than their national (...) dimension.’ (2007b: 97)9 I agree with Dupret when he 

asserts that personal status laws should not be made ‘an instance of’ the general 

Islamic law model (2007b: 82) but that we have to take into account the specific 

national (or local) and temporal context of the different laws, which are not 

necessarily Islamic. 10  Lynn Welchman adopts a similar approach in her book 

Women and Muslim Family Laws in Arab States. She points out that state legislatures, 

judiciaries, and women’s movements invoke ‘sharīʻa’ in relation to Muslim family 

law in a variety of ways; for example to inform the legislative choices governments 

make concerning the codification of their statutory family laws (2007: 16).  

 

Before turning to Syrian family law, it is necessary to reflect briefly on the question 

of what Islamic law is. Islamic law or sharīʻa carries various meanings and 

connotations: it has been described as ‘the expression of God’s will for mankind’ 

(Vikør 2005: 1) or ‘the sacred Law of Islam’ (Schacht 1982: 1).11 Calder writes in the 

entry on sharīʻa of the second edition of the Encyclopedia of Islam: ‘Within Muslim 

discourse, sharīʻa designates the rules and regulations governing the lives of 

Muslims, in principal from the Ḳur’ān and ḥadīth.’ According to the Islamic faith, 

God revealed His will and guidance to mankind in the Qur’ān through the Prophet 

Muhammad (c. 570-632 CE). The Qur’ān and the sayings and exemplary actions of 

the Prophet, the Sunna, are the two main sources for Muslims to understand ‘God’s 

will for mankind’. Efforts to expound God’s will and guidance were traditionally 

undertaken by religious jurists (fuqahā’) and laid down in writing in so-called fiqh 

                                                      
9 In this article Dupret focuses on personal status law in Egypt. 
10 See also Hélie-Lucas (1994: 394-95). 
11 See also Buskens & Dupret (2012). 
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works. The word sharīʻa is therefore also closely associated with fiqh, i.e. legal 

doctrine or the outcome of legal reasoning (Islamic jurisprudence) or, to quote 

Dupret again: ‘Islamic law can be the mere reference to Islam in a legal setting or it 

can be a legal system identified with the classical body of fiqh.’ (2007b: 81) Thus, 

since there is plurality of definitions and understandings of Islamic law or sharīʻa, 

we have to be cautious when we use the term Islamic law or sharīʻa, bearing in 

mind the nuances and sensitivities of this term. For example, I chose to leave the 

adjective sharʻiyya in relation to the courts untranslated because I do not want to 

use the term ‘Muslim’ or ‘Islamic’ to denote this type of court. The sharʻiyya courts 

are regarded as the general personal status courts because, even though the 

majority of their cases involve Muslims, they also have (limited) jurisdiction over 

non-Muslims. Besides, I do not want to label them as religious courts; sharʻiyya 

judges are civil servants trained at secular law faculties, unlike the Christian courts, 

where priests act as judges (see chapter 6).  

 

In my description of the historical development of family law in Syria, I take into 

account the changing position and role of Islamic law or sharīʻa in relation to the 

state (chapter 1). Furthermore, in my analysis of Syria’s current main personal 

status law, the SLPS, I occasionally refer to the Hanafi fiqh when discussing certain 

concepts in relation to this law. I deem it necessary to provide the reader with a 

historical context of Islam and Islamic law in order to understand the position of 

family law within Syria’s legal system, the religious minorities-majority relations in 

the legal context and to understand in which (fiqh) tradition, concepts and 

provisions of the SLPS find their origin.  

 

Nevertheless, in Syria’s case, it would be wrong to focus solely on Muslim personal 

status law because Syrian family law consists of more than the SLPS alone: Druze, 

Christian and Jewish laws and courts are also part of the picture. Mariz Tadros 

opens her article on the ‘othering’ of non-Muslims in relation to personal status 

law in Egypt as follows: 

 

‘There has been a conspicuous tendency in literature on family law in the 

Arab world to deal separately with Muslim and non-Muslim family 

legislation as if it affects two communities who inhabit two completely 
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separate and isolated worlds where there is no convergence, engagement 

or interaction.’ (2009: 111) 

 

I agree with her observation that family law in the Middle East has too often been 

regarded from a purely Islamic point of view and thereby also ignoring the legal 

and practical implications of the asymmetrical plurality for non-Muslims, in 

particular non-Muslim women. Syrian Muslims, Christians, Jews, and Druze might 

belong to different religious communities, with their respective laws and courts, 

but that does not mean that they confine themselves to their own group (i.e. 

personal status). They occasionally move up and down these legal-religious 

categories: they engage with each other, possibly marry and divorce one another, 

convert to another religion, go to a different (not their own) court to achieve a 

particular, personal goal. This mobility is not always advantageous though; it can 

have negative consequences, particularly for non-Muslim women (chapter 2, § 2.5). 

 

What do we know about Syrian family law? 

 

Syria is a white spot on the map in many respects: empirical knowledge about the 

country’s socio-political and religious make-up is limited, as has become evident in 

the current crisis. During the last decades, access to Syria for researchers (and 

journalists, for that matter) has been difficult due to the political situation. 

Especially since the 1970s, during the Hafez al-Asad years, Syria was considered an 

impenetrable country for (in particular) social scientists and anthropologists. 

Contemporary studies on Syria are written by scholars coming from, 

predominantly archeological, historical (pre-Asad), agricultural and political 

sciences. Sociological or anthropological studies based on empirical research are 

scant. Apart from the work of Annika Rabo (1986 ff.), hardly any empirical studies 

on Syria have been published since the 1970s. With the coming to power of the son 

Bashar al-Asad in 2000, the country cautiously opened up, also to academic 

researchers. From the 2000s, more sociological research has been conducted, 

resulting in academic publications, such as those by Böttcher, Khatib, Pierret and 

Pinto, who have written on Islam and the state in Syria. 
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When we look at the field of contemporary family law, however, we find only a 

small selection of publications. Botiveau, Cardinal and El-Hakim, for example, 

have written about Syria’s legal system and the judiciary, and Dupret and Maktabi 

about debates on Syrian family law. But when we consider the laws themselves, 

apart from the articles written by Anderson and Berger, respectively (Anderson 

1955; Berger 1995), there is barely any (especially non-Arabic12) literature available 

on the contents of Syria’s main family law: the Syrian Law of Personal Status of 

1953 (the SLPS). The latest addition, and important from a socio-legal perspective, 

is the work of Jessica Carlisle; she wrote her PhD thesis (SOAS, University of 

London, 2007) on ‘judicial discretion in a Damascus shari‘a court’. Apart from her 

publications, studies on family law practices or practices of the Syrian personal 

status courts are (to my knowledge) non-existent. More importantly, I have not yet 

come across studies dealing with contemporary legal or court practices in Christian 

family courts in the Middle East. With this thesis I therefore seek to contribute to 

filling a gap in the existing body of literature on contemporary laws of personal 

status in the Middle East.  

 

Methodological approach 

 

It is important to understand how the various family laws operate in their – 

inextricably intertwined – legal, socio-political, religious, and cultural contexts. The 

plural nature of Syrian family law requires a multidisciplinary research approach, 

including legal studies, historical and anthropological studies. Because family law 

and religion in Syria are inherently intertwined, a study of the subject requires an 

appreciation of the historical, religious dimension of the legislation and its 

implementation. Studying family law from a merely formalistic, legal angle would 

give us an incomplete and perhaps even false picture. I therefore employ a socio-

legal approach to address the question of plurality in Syria’s family law; this 

entails an analysis of the debates on Syrian family law reform as well as 

observations of the law in practice, which includes court observations, interviews 

with legal practitioners and other experts, and informal conversations with 

lawyers. 

                                                      
12 The commentary of legal scholar and lawyer, Muhammed Fihr Shaqfa, on Syrian personal status law 

(1998) is an example of secondary literature in Arabic on this topic. 
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I started my academic education with legal studies and for that reason I have 

always considered myself a jurist or legal scholar, first and foremost. However, 

studying family law in Syria and, moreover, conducting fieldwork in Syria 

required some additional competencies. During my Bachelor’s studies (Arabic 

languages and cultures) I familiarised myself with different views and ways of 

studying religion and Muslim societies as an object of anthropological study. The 

combination of these two disciplines proved to be a major asset for my research. 

 

Fieldwork 

 

From March-April 2008 and between October 2008 and July 2009, I conducted 

fieldwork in Syria, primarily in the city of Damascus. In this period, Syria was 

already a politically unstable country, which limited research possibilities and my 

fieldwork. During my two field visits to Damascus I took Arabic language classes, 

not only to improve my Arabic language skills in order to effectively conduct 

interviews, engage in participant observation and interact with people, but also 

because of the lack of an official research permit. I was unable to file for a research 

permit due to the political situation and, consequently, always stayed in Syria on a 

tourist or student visa. Nevertheless, I always presented myself as a doctoral 

student in my interactions with experts and interviewees and I always informed 

them that I was pursuing a Ph.D. in the field of Syrian family law.  

 In spring 2011, I had planned to go back to Syria for a two-three months 

field visit to follow up on unanswered questions (which are numerous) and other 

outstanding issues. Unfortunately, due to the developments following the Syrian 

revolution, which started mid-March 2011, I had to postpone my travel plans 

indefinitely, meaning that I have not been back to Syria since I left in the summer 

of 2009. Instead, I obtained additional information with the help of some 

befriended Syrian lawyers via email correspondence but this proved difficult, as 

they themselves had left the country and were preoccupied with other, more 

pressing issues. 

 

 

 

 



Introduction 

 

 

11 

Interviews and informal interactions 

 

During my two field visits, I spoke to a wide range of people, including lawyers, 

judges, women’s rights activists, representatives of civil society groups, members 

of Parliament, diplomats, and representatives of religious organisations. The main 

purpose of these open-ended interviews was to identify the different actors in the 

field and to gain better insight into the Syrian legal system and family law in 

particular. Snowball sampling was used to identify interviewees, meaning that 

talking to one expert often resulted into contacts with many more experts. The 

selection process of interviewees was rather informal, i.e. upon recommendation of 

scholars who (had) worked in Syria and through personal contacts in Syria but 

mostly via other interviewees. The bulk of the interviews were conducted during 

my first field visit (March-April 2008), which included, most importantly, lawyers, 

two Catholic judges and various representatives of civil society and women 

organisations, who were active in seeking to change personal status laws and other 

laws related to women and family issues. During my second visit (October 2008-

July 2009), I continued my interviews, which included those with a sharʻiyya judge, 

a Protestant judge, the Druze judge and representatives of various organisations, 

such as religious institutions, governmental bodies, and civil society groups. 

Furthermore, I met up with some of the interviewees I had met on my first visit, 

either to follow-up on certain issues or to consolidate and expand my network of 

contacts. The information provided by the experts in the field gave me insight into 

the legal system in general, the position of family law in the legal system, and legal 

proceedings at the court, and more. In addition, I was able to identify the issues at 

stake in the public debates about reforming family law and subjects related to 

women and family relations, which included opinions about gender roles and the 

role of religion in society.  

Besides interviews, an important source of information was the recurrent 

informal interactions I had with (legal) experts, particularly lawyers. Working with 

lawyers provided me with many insights, familiarised me with legal procedures, 

laws, and customs.13 Furthermore, it provided me an interesting perspective on 

Syrian legal practice. Through my interactions with them, I got the opportunity to 

                                                      
13 For example, court mores prescribed that you could not sit with your legs crossed in the presence of a 

judge, which habit proved difficult for me to break. 
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take a closer look behind the scenes of the personal status courts. Whereas I found 

that judges took on a more formal attitude in their interactions with me, i.e. using 

‘official rhetoric’, lawyers were often more straightforward. In my experience, most 

lawyers were generally not hampered by formalities and therefore less inclined to 

give desirable but ‘honest’ answers.14 They pointed out that the ‘theory’ often did 

not correspond with what happened in actual practice. 

Furthermore, participant observation and interactions with Syrian friends, 

including lawyers, my Arabic teacher, and ‘family members’ provided a much 

needed insight into Syrian society. I believe that the role of my Syrian ‘family 

members’ has been instrumental in my fieldwork and analyses. My ideas and 

perceptions about family and gender roles – in particular those with regard to 

women – in Syrian society were influenced by frequent interactions with them. 

‘My family’ was from a predominantly Christian town close to Damascus; they 

were Christian by birth, but not necessarily by conviction. I became good friends 

with two of the daughters. It was particularly my interactions with the two 

daughters that taught me much about gender relations in Syrian society and made 

me realise that many gender norms and values apply equally to all Syrian women, 

regardless of religion. 

 

Court observations 

 

Syria’s political climate posed challenges in gaining access to the courts, court 

records, and other relevant material. The possibility of conducting frequent court 

observations in the sharʻiyya courts of Damascus was limited due to various 

reasons, most importantly because I did not have the required clearance from the 

authorities. Just before I finalised my research plans in the spring of 2007, the 

Minister of Justice had issued a regulation denying foreigners access to Syrian 

court rooms. However, through my lawyers-network, I gained access to three 

types of personal status courts, i.e. a sharʻiyya court, a Catholic court, and a Greek-

Orthodox court.15 In the period February until July 2009, I observed court cases in 

these three courts in Damascus. It proved to be a challenge to work out the 

                                                      
14 Compare with Dupret and Sonneveld, who both underlined the orientation of Egyptian judges 

towards procedural correctness in their rulings and interactions with litigants and lawyers (2006: 150-

57; 2010: 106-08, respectively). 
15 In Syria, court sessions are generally open to public. 
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different court agenda’s and to distribute my time wisely so that I could attend as 

many sessions as possible in the different personal status courts.  

 

Although the possibility of conducting frequent court observations in the sharʻiyya 

courts of Damascus was limited, I managed to get permission from one sharʻiyya 

judge presiding over one of the six sharʻiyya courts of Damascus proper, to sit in on 

his court sessions (see chapter 5). I was allowed to observe the court proceedings in 

his court, but I could not copy files or other documents, not until I would get the 

required clearance, which I never obtained in the end.  

I gained access to the first instance Catholic court in Damascus through a 

friend. She had arranged for me to meet a Catholic judge for an interview, in which 

she was present and additionally provided some translation when needed, first in 

the spring of 2008 and later in the autumn of the same year. Early 2009, I got the 

judge’s permission to attend his court sessions. The same befriended lawyer also 

opened the door to the Greek Orthodox court. This meant that, around the same 

time (early 2009), I also got permission to observe court cases in the Greek 

Orthodox court in Damascus. However, due to time and scope constraints, these 

latter court observations are only used in passing in this study. The court visits, 

observations, and interactions with the judges, court personnel and lawyers, at all 

the abovementioned courts, produced ample and valuable data for my research. 

 

The court sessions were generally conducted in colloquial Arabic. That is to say, 

the interactions between the judges, other court personnel, litigants, lawyers, and 

witnesses. Testimonies of litigants, witnesses, and/or experts, and all other verbal 

exchanges were heard in colloquial Arabic. However, court hearings and 

proceedings were not transcribed verbatim. In all the personal status courts, the 

presiding judge summarised and dictated what had to be written in the case file in 

Modern Standard Arabic to his clerk.  

Because of the sensitivity of the political situation I decided to refrain from 

asking for permission to record the interviews I conducted and the court sessions I 

was permitted to attend. Instead, I asked for permission to take notes during the 

interviews and the court observations and I was never denied permission. Taking 

notes meant a limitation to my data collection, as I could not note everything down 

verbatim. Instead I wrote summaries of the events and/or my observations. My 
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observations are thus my own interpretation of the events and interactions. 

Furthermore, all the names used, including the name of the sharʻiyya judge, in 

these case studies are fictitious. With regard to my interviewees and informants, 

when I feared that using their real names could harm them, I used pseudonyms to 

protect their identity. 

 

Written sources 

 

In addition to material collected during my fieldwork in Syria, this thesis is also 

based on a variety of sources, including primary and secondary written resources. 

As mentioned earlier, comprehensive published studies about contemporary 

family law in Syria are scarce. Besides, much of the available material, both in 

European languages as well as in Arabic, dates from a much earlier period, 

generally from the 1950s and 1960s. In addition to existing literature, I purchased 

or received a significant part of the (primary) written material during my visits to 

Damascus. This includes statutory laws, law commentaries, draft law projects, and 

publications written by women organisations, legal and religious experts. The 

available written sources, supplemented with interviews with legal scholars, 

judges and lawyers, provided a base of material to write about the legal-historical 

development of Syrian law and Syria’s contemporary legal system in general. 

 

Research obstacles  

 

In addition to the apparent practical challenges caused by the political climate in 

Syria, the ‘culture of fear’ also had an impact on my data collection and my stay in 

Syria in general. I agree with the observation of Panagiotis Geros, who has done 

extensive fieldwork in Syria on Christian identities that ‘the academic literature 

that deals with Syria has underestimated the culture of fear disseminated by 

Asad’s regime and its ramifications for all kinds of social relations.’ (2010: 94) This 

culture of fear is cultivated and sustained by the regime with its (allegedly) vast 

and omnipresent secret police force (mukhabarāt). The prevailing view that anyone 

can potentially be a mukhabarāt agent or be willing to pass on information to the 

mukhabarāt, including neighbours, colleagues, family members and friends, 

contributes to this culture of fear and creates a general sense of distrust amongst 
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many Syrians (Geros 2010: 95 ff.). Furthermore, there are numerous stories going 

around about foreigners living and working in Syria who have had some sort of 

encounter with the mukhabarāt. The general perception that is popular amongst 

foreigners is that they are considered Western spies by the Syrian government. 

This culture of fear, whether real or perceived, also had an effect on my 

experiences and working strategies and, most importantly, limited my data 

collection.  

 My presence in the court was, however, never subject to serious concern to 

the authorities or the court personnel, lawyers or litigants, at least not to my 

knowledge, but of course my presence did not go unnoticed. Towards the end of 

my fieldwork, one of the Catholic judges asked for a copy of my passport because 

the authorities had requested it. 

 

During my stay in Syria, I also struggled with the question how to conduct 

research in a non-transparent, corrupt legal community. My research contacts 

frequently pointed out to me that corruption had permeated all levels of the 

judiciary and that bribery, political interference, and backroom deals were part of 

day-to-day reality. Being aware of this fact, I realised even more that what I was 

able to observe with regard to legal proceedings and legal practices in the personal 

status courts of Damascus, was only a small part of a much bigger picture.  

 

Organisation of the thesis 

 

This thesis consists of six chapters and is divided into two parts. In Part One (‘The 

Plural Legal Landscape: Family Laws in Syria’) I draw a sketch of the plural legal 

landscape of Syria, starting with a description of the historical development of the 

(religious) family law. This inherited plurality founded the fabric of Syria’s current 

mosaic of family law, with all its complexities and contestations.  

Part Two, entitled ‘Unity in Multiplicity: Muslim and Christian Laws and 

Legal Practices’, focuses on the content of the various personal status laws and on 

judicial practices in and around various personal status courts in Damascus. In 

addition, the argument that the diverse personal status courts are united in their 

shared communal, cultural understandings on marriage, gender and family 

relations, will run as a the connecting thread through this second part of the thesis. 
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Chapter 1 discusses the historical development of the position of religion, most 

notably Islam and Islamic (family) law in relation to the central state authority in 

Syria’s past and present. I will argue that the religious legal plurality in personal 

status matters was maintained by the Syrian governments and the religious 

communities. 

 

Chapter 2 will map out the different laws and courts of personal status that we 

find in Syria today; particular attention will be given to the general law of personal 

status, the SLPS. Furthermore, the difference in position of personal status for 

Muslims and non-Muslims will be examined, thereby also addressing the 

complexities that arise out of the intersection of the different jurisdictions. 

 

Chapter 3 describes recent attempts that were made, some more successful than 

others, to change the SLPS and other personal status laws, including the debates 

that surrounded those proposed reforms. I will conclude the chapter with an 

analysis why reform in family law remained a political sensitive issue in the recent 

past. 

 

Chapter 4 focuses on the intersection of law and culture; it will describe the 

cultural context in which Syrian family law operates. It will first introduce some 

key concepts in relation to family relations in Syria in order to provide an 

understanding of how they relate to and interact with the content of and legal 

discourses and practices around the various laws of personal status. Secondly, this 

chapter will analyse the legal regulation of marriage and divorce, according to the 

provisions of the SLPS and the major Christian laws of personal status. 

 

Chapter 5 is concerned with the practical implementation of the SLPS, focusing on 

legal procedures and practices in the sharʻiyya courts in Damascus. It will describe 

and analyse the merits and demerits of the versatility of the SLPS and the legal 

system. In addition, I will address the subject of (legal and non-legal) shared norms 

and views on morality, social propriety, marriage and gender relations. 

 

Chapter 6 will expound the Catholic law of personal status law of 2006 and the 

workings of a Catholic court in Damascus. I will address the particularities of this 
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court, in addition to similarities with other personal status courts. The latter issue 

manifests itself particularly in the presence and importance attached to patriarchal 

norms and values on marriage and family relations. 

 

The content of this study, including any error, (mis)interpretation or presentation 

of the data, is solely my responsibility, and does not represent the views and 

opinions of my informants. 

  



 

 

 

 

 

  

 



 

 

 

 

 

 

 

 

 

 

 

 

 

PART I 
 

 

THE PLURAL LEGAL LANDSCAPE:  

FAMILY LAWS IN SYRIA 

  



  

 

 

  

 
 

 

 

 

 

 

 

 

 



 

 

1      Law, Politics and Religion in Syria: Past and Present 

 

 

Introduction 

 

Syria’s legal system is a mix of Ottoman, French, Egyptian, and religious law; the 

latter is predominantly found in the field of family law. The different religious 

communities have long since enjoyed the right to regulate and administer their 

family relations according to their respective religious laws. Consequently, family 

relations in Syria are governed by a multiplicity of religious-based personal status 

(or family) laws. This chapter will examine how this system of legal plurality, in 

particular with regard to personal status law, came about. Starting from the 

Ottoman time, I will concentrate on important historical and legal developments in 

Syria in general, as well as on developments relevant to Syria’s legal system, 

especially those in the area of (religious) family law. For the sake of completeness 

and clarity, it should be mentioned that chapter 2 and 3 will elaborate in detail on 

the developments in the field of personal status law from the 1950s until recent 

times. 

 

As Syrian family law is, for the most part, based on religious law, it is important to 

take into account how the position of religion, especially Islam, in relation to the 

central state authority developed over time. Some key moments in history that had 

a long-lasting effect on the relationship between sharīʻa, Islam and the state, in 

addition to events or episodes that affected the position of non-Muslim minorities 

vis-à-vis the Muslim majority in area the personal status law, will be discussed. 

The final sections of this chapter are devoted to an analysis of the contemporary 

relationship between Islam and the state, including the Constitution and the 

position of the President. This chapter will conclude with a discussion of 

contemporary state’s policies concerning (religious) legal plurality in personal 

status law, in particular in relation to its non-Muslim minorities.  

 

1.1 Syria in the Ottoman era 

 

The country that is today’s Syria became part of the Ottoman Empire in the 1516, 

when the Ottoman Turks defeated the Mamluk Sultanate and conquered Syria. The 
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Ottoman Empire had started to gain ground from the early fourteenth century 

onwards; at the height of its reign (16th-17th century), the empire stretched from 

North Africa to Persia, deep into Europe and all the way down to the Gulf of Aden. 

Ottoman rule over Syria lasted until 1918, when the Ottoman Empire ceased to 

exist.16  

 

From the start, Ottoman rule from Istanbul was challenged from outside and 

inside the empire. Istanbul’s control over its provinces was never all-

encompassing, yet its attempts to centralise and control the administration of its 

territories, including taxation, education, and the legal system, proved seminal. 

The Ottoman political and legal heritage is significant to all contemporary 

countries in the Middle East, including Syria. Syria’s legal system is similar to 

those found in other former Ottoman provinces, i.e. Egypt, Lebanon, Iraq, and 

Jordan.  

The Ottoman legacy is not only evident in the legal system in general but 

also in the field of family law. The reason that the Hanafi school of law is the 

preferred doctrine in matters of personal status in Syria today is that the official 

rite of the Empire was the Hanafi school of law. Consequently, the Hanafi doctrine 

spread throughout the Empire, oftentimes superseding other schools of law in the 

conquered areas. 17  Customary law, sultan’s law (qānūn), and sharīʻa were all 

recognised sources of law in the Ottoman state. Over the course of time, however, 

sultan’s or state law became the dominant force; sharīʻa and the traditional sharīʻa 

(or qāḍī) courts, who had general jurisdiction to adjudicate in all civil and criminal 

disputes, eventually lost out to the reform policies of the Ottomans which were put 

in place from the mid nineteenth century onwards (Findley 1991a, İnalcık 1978). 

 

1.1.1 Non-Muslims under Ottoman rule: the millet-system 

 

Like Syria today, the Ottoman Empire was also multi-religious; in addition to its 

Muslim subjects, the Empire had a significant number of non-Muslim subjects, i.e. 

dhimmīs – a dhimmī is a non-Muslim living under Islamic rule. From early Islamic 

                                                      
16 Apart from a short intermission in 1831-33, when the Egyptian viceroy, Muhammad ʻAli Pasha, 

conquered Syria, together with Palestine and Lebanon (Cleveland 2000: 72). 
17 There are four established Sunni schools of law, namely the Hanafi, Maliki, Shafiʻi and the Hanbali 

school of law. 
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history, non-Muslims living in conquered Islamic lands were offered a contract of 

protection (dhimma) in exchange for acceptance to live under Islamic rule (Longva 

2012: 49). Due to this protected status, Christian and Jewish subjects were 

guaranteed certain privileges. 

 

Under Ottoman rule, non-Muslims were were guaranteed these privileges under 

the so-called millet-system.18 The religious or confessional communities (millets) 

enjoyed the right to retain to and apply their own religious laws, in liturgy and 

church affairs but also in matters related to a person’s status, such as marriage and 

inheritance. However, this protected position came with certain conditions, 

meaning that dhimmīs had to pay the poll-tax (jizya), they were prohibited to carry 

arms, they had to live in segregated areas, and they were required to dress in 

distinctive style. In addition, dhimmīs could not testify against Muslims in court 

and they were excluded from high public offices (Longva 2012: 49).  

 

The recognised millets had their own milla courts, where they applied their own 

religious family laws, most importantly in matters of marriage and divorce. That 

being said, various studies on Ottoman history have demonstrated that non-

Muslims frequently appealed to qāḍī courts instead of to their own communal 

courts, also in matters concerning marriage, divorce, and inheritance (cf. Al-Qattan 

1999; Jennings 1978; Masters 2001; amongst many others). Al-Qattan explains in a 

study on the legal status of dhimmīs in Muslim courts that the Ottoman records 

(sijills) of the 18th and 19th centuries reveal that Jews and Christians in Damascus 

regularly made their appearance at the Muslim courts: either because they were 

obliged to, for example in case of an inter-communal dispute, capital crime, or 

cases which threatened public order and security; or voluntary, for example to 

record their property and commercial transactions. The latter can be explained by 

the fact that the qāḍī courts, being the general ‘state’ courts, were the only official 

courts with the authority of enforcement (Al-Qattan 1999: 429). Nevertheless, 

dhimmīs also came to the qāḍī courts because they preferred these courts over their 

own communal courts, because the former were considered more efficient and had 

stronger enforcement powers, or because dhimmī litigants believed that their 

                                                      
18 For an analysis of the concept ‘millet’ (including the millet-system), see Van den Boogert (2012). 
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‘personal and financial interests were better served by shariʻa law’ (1999: 433). Al-

Qattan provides examples of Christians who went to qāḍī courts to get their 

marriage validated or notarised in conformity with sharīʻa rules to secure 

matrimonial financial rights or to obtain a divorce, or because of more favourable 

sharīʻa inheritance law regulations (1999: 433-35). 

 

1.1.2 Ottoman reforms: Tanẓīmāt and the millet-system 

 

In the nineteenth century the sultans of Istanbul, under European influence, 

introduced a series of far-reaching administrative, military, economic, and legal 

reforms to meet the challenges of a rapidly changing society. The Tanẓīmāt period 

(1839-1876) started with the proclamation of the Edict of Gülhane in 1839 by Sultan 

Abdulmecid. The Edict of Gülhane emphasised the equal rights for Muslims and 

non-Muslims alike. The Edict of Humāyūn, issued in 1856, took it a step further 

and stated that all Ottoman citizens were regarded equal before the law, in taxes, 

government positions, and military service, regardless of their religion, and with 

that the millet-regime was formally abolished (Davidson 2000; Grafton 2003: 75). 

The restrictions imposed on non-Muslim Ottomans were officially lifted; they 

could now be admitted to political and military posts. In addition, the poll-tax, the 

distinction between Muslim and non-Muslim testimony in court were abolished 

(Longva 2012: 50; Grafton 2003: 74-75).  

 Thus, the Ottoman state introduced the concept of citizenship. However, 

the separate status of Muslims and non-Muslims in family law matters continued 

to exist, for the Edict of Humāyūn reaffirmed that the privileges granted to all the 

non-Muslim communities would be maintained (Van den Boogert 2012: 35). This 

meant that they could continue to apply their own religious laws in personal status 

matters. This plurality in legal status or national citizenship, on the one hand, and 

denominational membership as the decisive feature in personal status matters, on 

the other hand, created a complexity in the legal system – a complexity which not 

only Syrians but also Egyptians and Jordanians continue to grapple with today. 

 

The 1856 Edict, however, also required each denomination to reach consensus on 

inheritance law: if they failed to do so, then this area of law would fall under the 

state’s jurisdiction, i.e. the qāḍī courts. Since many of them failed to reach such a 
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consensus, the patriarchs and rabbis lost this part of their jurisdiction to the state, 

as a result of which Christians (and Jews) were governed by the Islamic inheritance 

rules (Van den Boogert 2012: 39; Tadros 2009: 115). As a matter of fact, Christian 

denominations in contemporary Syria were governed by sharīʻa inheritance law 

until 2010: it was only then that Christian communities regained this lost 

jurisdiction. In chapter 3, this recent change in the field of inheritance law will be 

discussed in greater detail. 

 

The Tanẓīmāt reforms were not accepted and implemented in all parts of the 

Empire; a large segment of the Sunni Muslim majority did not welcome the 

reforms (Longva 2010: 51; Grafton 2003: 77). In combination with a general 

deteriorating economic situation, the newly obtained rights of, in particular, 

Christians stirred up violent sectarian clashes in Mount Lebanon (1840 and 1860), 

Aleppo (1850), and Damascus (1860). Massacres of Christians at the hands of 

Muslims in Aleppo and Damascus followed from Muslim resentment against the 

reforms, particularly because they were perceived as the outcome of European 

interference for the benefit and protection of the Christian populations (Longva 

2012: 52-53). 

 In spite of the official abolishment of the dhimmī status and, perhaps 

because of, the emotionally charged responses, the millet-system was never 

completely erased in all parts of the Empire. Remnants of the Ottoman millet-

system can still be found in varying degrees in Egypt, Lebanon, Israel, and Syria 

today, as will become evident in the subsequent sections and chapters.  

 

1.1.3 Ottoman codifications of Islamic (family) law 

 

The Western-inspired Tanẓīmāt reforms not only overhauled the legal system but 

also fundamentally altered the status of sharīʻa and of its authorised interpreters, i.e. 

the religious scholars (ʻulamā’). The Ottoman Sultans introduced European-styled 

law codes19 which were presented as additional to sharīʻa law, but, in fact, these 

(secular) laws came to dominate sharīʻa law in the nineteenth century (Thompson 

                                                      
19 The new laws were primarily based on European, especially French, models, such as the 1850 

Commercial Code, the 1858 Penal Code and the 1861 Code of Commercial Procedure. 
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2000: 114). This meant that Islamic law now had to compete with these new laws 

and saw its scope reduced to the domain of family law. 

 

Before the Tanẓīmāt reforms, the qāḍī courts had general jurisdiction over all 

matters of civil, criminal, commercial, and other areas of law. From the 1860s, the 

Ottoman government set up ‘regular’ (niẓāmiyya) courts to apply the new 

legislation. This meant that the jurisdiction of the already existing qāḍī courts 

became limited to matters related to Islamic endowment (waqf), and, what was 

now called, personal status matters, viz., most importantly, matters of marriage, 

divorce, and inheritance (Rubin 2007: 279-80). This created a dichotomy in the legal 

system: qāḍī courts applying sharīʻa-based personal status law on the one hand, and 

‘regular’ or European-styled courts20 applying European-based law codes on the 

other. This dichotomy remains a typical feature of today’s legal systems of the 

former Ottoman provinces.  

 

Another significant reform of the Tanẓīmāt project was the codification of sharīʻa 

law in the Ottoman Civil Code, the Mecelle (1869-1876). For the first time in history 

an Islamic state codified sharīʻa rules and principles in a statutory law code 

(Findley 1991b). This process of codification was an apparent break with the 

Islamic legal tradition, a process in which scholars and traditional judges gradually 

lost their legal authority to the state.21 

The Mecelle was arranged as a Western-styled law code and was a 

codification of Hanafi opinions on matters of contract, tort and civil procedures, 

combined with general established principles of law (Anderson 1957: 24). It did, 

however, not contain rules and regulations pertaining to family matters, such as 

marriage, divorce and inheritance (Nadolski 1977: 524). Its enactment was a break 

with Islamic legal tradition for it abandoned the doctrine of taqlīd, i.e. the practice 

to follow the authoritative opinions of one’s school of law. The Mecelle was 

                                                      
20 The niẓāmiyya courts were modelled after the French judiciary structure: a three-tier court system was 

introduced, including first instance courts, courts of appeal, and a Court of Cassation in Istanbul. The 

courts were divided into commercial, criminal and civil sectors. The codes of procedure which dictated 

the judicial proceedings at these courts were largely a direct translation of French law codes (Rubin 

2007: 283-84). 
21 Some scholars argue that the whole process of codification and legislation itself are completely alien 

to classical Islamic legal theory, see for example Layish (2004). 
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compiled differently; it consisted of an eclectic selection of opinions (takhayyur) of 

Hanafi jurists.  

The Mecelle was enacted between 1870 and 1877.22 The civil code applied to 

both Muslim and non-Muslims subjects of the Ottoman Empire. It was intended to 

be applied in the niẓāmiyya courts as well as in the qāḍī courts (Findley 1991b) but 

in the end only the judges of the niẓāmiyya courts resorted to the Mecelle in civil law 

cases. The judges in the qāḍī courts, on the other hand, continued to resort to the 

various fiqh books for personal status matters and Islamic waqf (Anderson 1957: 24).  

 

In the early twentieth century, the Ottoman authorities again took it a step further 

and drafted a law code that was composed of a variety of legal rules and juristic 

opinions, modelled on Western-styled law code. In 1917, the Ottoman Law of 

Family Rights (hereafter OLFR) was enacted; governing the family relations of 

Muslims and it also included special sections for Jews and Christians (Anderson 

1957: 27). The OLFR contained not only Islamic legal provisions derived from the 

Hanafi tradition but it also drew on rules from other schools of law. Furthermore, 

in addition to sharīʻa provisions, the OLFR included European notions of marriage 

and family (Stowasser and Abul-Magd 2008: 41). The OLFR was the first state-

promulgated codification of Muslim family law (Welchman 2000: 10). After the 

collapse of the Ottoman Empire, the OLFR remained in place in several Middle 

Eastern countries, for example in Jordan until 1951 and in Syria until 1953.23 The 

personal status laws of many modern Arab states, promulgated from the 1920s 

onwards, were commonly based on the Ottoman civil code, the Mecelle, and the 

OLFR of 1917 (Stowasser and Abul-Magd 2008: 41). 

 

Amira Sonbol argues that from the late nineteenth century the Ottomans, in 

addition to several other Middle Eastern states (in particular Egypt), incorporated 

European patriarchal notions into their personal status and nationality laws (2003, 

2007). Consequently, ‘personal status laws handling gender-specific issues or 

                                                      
22 In Turkey, the Mecelle was abrogated in 1926 and replaced for the (translated to Turkish) Swiss Civil 

Code. In Syria, the Mecelle remained applicable during the French Mandate period until it was replaced 

by the Syrian Civil Code in 1949 (Findley 1991b). 
23 The OLFR was replaced by the 1953 Syrian Law of Personal Status. 
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family relations confined the social structure within the parameters of patriarchal 

power.’ It is thus important to recognise, Sonbol continues,  

 

‘that the personal status laws of today are the result of modern laws 

introduced by the modern state. The outlook and parameters of these laws 

may stem form the Shari’ah, but the formulation, codification, and the laws 

themselves are, in part, borrowed from European codes of the late 

nineteenth and early twentieth centuries.’ (2007: 75) 

 

1.2 Decline of the Ottoman Empire and the Arab Kingdom of Syria 

 

In the early twentieth century the Ottoman government sought to restrict the role 

of religious authorities. The introduction of European-styled law codes, the Mecelle, 

the OLFR, and the newly created niẓāmiyya courts had already affected the position 

of the religious scholars (ʻulamā’) and the qāḍī courts. In 1917, the qāḍī courts were 

placed under the authority of the Ministry of Justice and a special section for sharīʻa 

cases was created in the Court of Cassation in Istanbul.24 Eventually, the qāḍī courts 

disappeared altogether in the new state of Turkey, which abolished them in 1924 

(Findley 1991a). 

 

Although the Ottomans undertook serious efforts to reform the Empire to keep up 

with the increasing the economic and technical advancement of Europe, its fate 

was doomed. In November 1914, the already crumbling Ottoman Empire allied 

with Germany and Austria-Hungary against the Allied forces, i.e. Great Britain, 

France, and Russia. Around the same time, an independent group of Arabs had 

sided with the Allied forces and fought with them against the Ottomans. The Arab 

Revolt was supported by Great Britain; the Brits had promised the Arabs that their 

leader, Sharīf Husayn of Mecca, would get his own Arab state with Damascus as its 

capital, once the Ottomans were defeated. From 1916 till 1918, Arab forces under 

the command of Amīr Faysal, the son of Sharīf Husayn, assisted by the British 

officer T.E. Lawrence (also known as Lawrence of Arabia), fought a guerrilla war 

                                                      
24 In addition, a law on sharīʻa court procedure was issued in 1917 (Findley 1991a). 



Chapter 1 

 

 

29 

against the Ottomans. They were successful in their campaign: in October 1918 

Amīr Faysal and his troops paraded into the city of Damascus.  

 

The fragile independent Arab state headed by Amīr Faysal lasted from October 

1918 until July 1920. On 8 March 1920, the Syrian National Congress proclaimed 

Amīr Faysal as their king of Greater Syria (bilād ash-shām25), the new independent 

Syrian Arab Kingdom.26 His reign as king only lasted four months as French troops 

occupied Damascus and unseated Faysal’s government in July 1920. King Faysal 

was expelled from the country and was later made king of the new country Iraq (r. 

1921-33) by Great Britain. During the short existence of the Arab state of Syria, 

King Faysal initiated and implemented some substantial legal and judicial reform 

policies, including the establishment of a Law Faculty and a Syrian Court of 

Cassation in Damascus in 1919 (Botiveau 1983: 130, 133). 

 

In 1916, France and Great Britain had already divided the Ottoman Empire into 

zones of permanent influence according to the Sykes-Picot Agreement. 

Consequently, in 1919, after the end of the First World War, it was decided, as 

stipulated in the Treaty of Versailles, that ‘the Arab countries formerly under 

Ottoman rule could be provisionally recognised as independent, subject to the 

rendering of assistance and advice by a state charged with the ‘mandate’ for them.’ 

(Hourani 1991: 318) The secret agreement of 1916 between France and Britain was 

reaffirmed at the San Remo Conference in April 1920. As a result, France received 

the mandate for Syria and Lebanon, i.e. Greater Lebanon; it was placed under the 

authority of High Commissioner Henri Gourand in 1921. In 1922, the League of 

Nations officially awarded the Mandate over Greater Lebanon to France. 

 

1.3 Syria under the French Mandate 

 

The French administration policy over Greater Lebanon was based on a policy of 

divide and rule, which emphasised and reinforced the already existing religious, 

ethnic, and regional differences in Syria and Lebanon. France and Great Britain re-

                                                      
25 Comprising modern-day Lebanon, Syria, Jordan, and part of Palestine. 
26 However, its radius of authority never really extended beyond the cities of Damascus, Aleppo, Hama, 

and Homs (Khoury 1987: 19). 
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drew the borders of the former Ottoman provinces and the new countries Syria 

and Lebanon were established, adding some of Syria’s land to Lebanon, which 

created political claims and tensions that continue to exist today. 

 

In an attempt to repress the rise of nationalistic aspirations in Syria, the French 

implemented several geographical policies. For instance, they allowed the ‘Alawis 

in the mountains at the Mediterranean coast and the Druze community in the 

South to create their own state in 1922. Except for a short intermission from 1936 to 

1939, these two states or territories were able to retain their independent status 

until 1942 (Khoury 1987: 58-59). French mandatory policy, however, was met with 

strong resistance: Syrians organised several nation-wide revolts against the French 

in the years 1925-1927, initiated by the Druze in July 1925 (1987: 152 ff.). At the 

same time, several national movements were formed, united in one central political 

organisation: the National Bloc (established 1931). The majority of the founders 

and leaders of the National Bloc belonged to the Sunni urban and landowning 

elites and many of them had gone to Istanbul or Europe for their higher education 

(Khoury 1987: 248-51). The French authorities cooperated with the National Bloc, 

hoping that it would temper further nationalistic aspirations. The leaders of the 

National Bloc, in turn, hoped to take over the country’s administration, as soon as 

the French would leave.  

 

France considered itself as the protector of the Christians of the Levant, 

particularly the Catholics, but also of other minorities, such as the ‘Alawi’s and the 

Druze. The French tried to emancipate the various religious minorities and ‘to 

denigrate the influence of Islam by relegating it to the status of one religion among 

many.’ (Khoury 1987: 300) The Sunni religious establishment saw its authority and 

influence decline under the French and for that reason the Muslim leaders 

supported nationalist resistance to French rule (1987: 300). 

In 1928, elections were held for a Constituent Assembly, whose task it was 

to draw up a constitution. The Assembly, comprised of predominantly deputies of 

the Nationalist Bloc, drafted a constitution that was inspired by European 

democratic principles. It included a provision which reaffirmed ‘the equality of all 

citizens of all religious persuasions’ but it also stipulated that the executive power 

was to be vested in a Muslim President (1987: 340). According to Khoury, the 
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nationalists included the latter provision to safeguard the support of the religious 

establishment and the Muslim Syrian masses, ‘who were still very much attached 

to and guided by their religious beliefs and practices and who regarded the 

nationalists as defenders of the faith and guardians of culture.’ (1987: 340) The 

French administration opposed to the draft because it assigned far-reaching 

powers to the Syrian President and thus contravened the international accords of 

the mandate. A year later, the French enacted a different constitution, in which the 

French Mandate was firmly secured (1987: 340-41, 348). 

 

In 1922, in addition to the establishment of separate Druze and ‘Alawi states, the 

French administration authorised the establishment of separate courts for both 

communities. Hence, whereas the Ottomans had made no judicial divisions 

between different Muslim groups, i.e. all Muslims fell under the competence of the 

Ottoman qāḍī courts, the French did make such a distinction. According to 

Botiveau, the French also made efforts to grant the Shi‘ite, Yazidi, and Isma‘ili 

communities legal autonomy in matters of personal status, but apparently these 

plans never materialised (1983: 129).  

Under Ottoman rule the Druze and ‘Alawi communities were generally 

governed by the rules of the Hanafi school of law; the judges of the newly 

established ‘Alawi courts were expected to rule in accordance with the Twelver 

Shi‘i (i.e. Ja‘fari) school of law in matters of personal status.27 According to Kramer, 

this school of law ‘was as remote from Alawi custom as any other’ (1987: 240). In 

Syria, there were no ‘Alawi religious scholars available who were versed in Ja‘fari 

jurisprudence and therefore Shi‘i judges had to come from Lebanon to serve in the 

courts. By time, ‘Alawi shaykhs accustomed themselves with Ja‘fari fiqh books and 

these religious men were soon appointed as judges to the ‘Alawi courts (1987: 240). 

After Syrian independence, the ‘Alawi courts were abolished and ‘Alawis were 

brought back into the realm of the general personal status (i.e. sharʻiyya) courts 

(Kramer 1987: 243-44).  

 

 

                                                      
27 The judicial position of the Druze community is discussed in more detail in chapter 2, as one of the 

various, separate jurisdictions in the field of personal status in present-day Syria. 
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1.3.1 French-initiated personal status law reforms: religious and secular 

protests 

  

The 1922 Mandate Charter divided the legal authority ‘between state’s jurisdiction 

over civil law and religious patriarchs’ supervision of religious law’ (Thompson 

2000: 113), and thus limited the administration’s authority over religious affairs. 

However, not on all levels, for the High Commissioner assumed control of the 

awqāf (Islamic endowments), which was a remarkable development, or as Grafton 

writes: ‘[t]he fact that a non-Muslim was in control of a primary Muslim institution 

was unprecedented’ (2003: 94). 

The Charter explicitly required the French authorities to respect the laws of 

personal status, including the religious authorities responsible for the 

implementation and reforms of these laws (Thompson 2000: 114). The religious 

clergy thereby regained some of the authority they had lost under the Ottoman 

rule. The French did not, unlike the Ottomans, promote unification but 

diversification (Botiveau 1983: 131). Consequently, this plurality in the legal 

system, in which various religious laws and courts operated next to the general 

state laws and courts, continued to exist; first created by the Ottomans and now 

reinforced and expanded by the French authorities.28  

According to Thompson, this duality in the legal system ‘posed religious 

patriarchs as autonomous legal authorities in competition with the state’, which 

caused particular problems in the more ambiguous legal areas over which the state 

and religious leaders competed for jurisdiction (2000: 115). Members of the 

emerging nationalist movement opposed to the mere existence of religious laws 

and courts, which ran counter to their ideal of creating a secular, national and 

republican community. The Islamic populists, on the other hand, favoured the 

elimination of all forms of civil law and, alternatively, re-introduce Islamic law as 

the common law for the entire community (Thompson 2000: 115). Although the 

two groups differed significantly in their views on religion and its role in the state, 

they joined forces in their opposition against French rule (Khoury 1987: 340), as 

will be discussed below. 

 

                                                      
28 In contrast to Turkey, where the first President of the new republic (est. 1923), Mustafa Kemal 

Atatürk, abolished Islamic laws and religious courts altogether (Thompson 2000: 114).  
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The French administration sought to replace the Ottoman millet-system and the 

various independent communal laws with a secular civil structure (Grafton 2003: 

96). Stemming from a desire to equalise the status of Muslims and non-Muslims, 

the French proposed some reforms with regard to personal status affairs. Christian 

authorities had called upon the French to uniform, in particular, marriage laws but 

also requested that the Christian communities would be safeguarded from the 

influence of Islamic law in matters such as inheritance (Thompson 2000: 152). In 

response to these requests, the French High Commissioner, Damien de Martel, 

enacted Law no. 60/L.R. (Lois et Réglements, hereafter L.R.) on 13 March 1936. This 

law gave the seventeen recognised religious communities the right to ‘devise their 

own family laws and to establish religious sectarian courts to adjudicate matters of 

family law’ (Joseph 2000:130), meaning that everyone was expected to follow the 

law of his or her own community. However, the central government retained the 

final say in the ratification of all personal status laws (Grafton 2003: 97).  

Muslims opposed the Law because it placed them on an equal footing with 

non-Muslims, in other words, they would lose their privileged position. To meet 

the objections of the Muslim opposition, a new law was enacted by the then new 

High Commissioner, Gabriel Puaux, namely Law no. 146/L.R. of 18 November 

1938. This law required citizens to follow civil law in cases not explicitly regulated 

by the applicable religious law of one’s community, i.e. ‘it proposed the 

standardization of citizens’ civil rights that were heretofore so varied under 

differing religious laws and even permitted, for the first time, citizens to claim their 

status solely under civil law.’ (Thompson 2000: 152) In effect, it meant an abolition 

of Islamic law as the common law of the land (2000: 152).  

 

Muslims all over Syria and Lebanon fiercely opposed the two issued laws, 

claiming their issuance was an illegal intervention into religious affairs (Thompson 

2000: 152-53). In February 1939, leading Syrian religious scholars (‘ulamā’) from 

Homs and Damascus took collective action against the laws. In a petition 

addressed to, respectively, the Prime Minister and the Minister of Interior, they 

articulated their objections to specific provisions, which included, most 

importantly, the provision which allowed an adult Muslim to change his or her 

religion and the fact that it would be made possible for a Muslim woman to marry 

a non-Muslim man (White 2010: 11). The National Bloc sided with the protesters 
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and the Prime Minister resigned as an act of solidarity. In the end, the French 

acknowledged the personal status reforms were bound to fall through. 

Consequently, the 1938 Law was retracted by High Commissioner Puaux in March 

1939 (Thompson 2000: 153). However, Legislative Decree No. 60/1936, which 

defines the recognised religious communities with (partial) legislative and judicial 

authority in personal status matters continued to stay in force, up until today (El-

Hakim 1995: 148). 

 

Since no new laws on civil law or family affairs had been enacted, the Ottoman 

civil code, the Mecelle (1870-77), and the 1917 Ottoman Law of Family Rights 

remained in force during the French Mandate, until they were replaced by, 

respectively, the 1949 Syrian Civil Code and the 1953 Syrian Law of Personal 

Status. 

   

Syria (and Lebanon) gained independence from France on April 12, 1946. Although 

Syria was now independent, it had little knowledge or experience in how to 

govern a country. Due to the French policy of direct rule, Syria’s new leaders were 

not equipped to rule the country; the French had left behind a divided and 

unstable country (Cleveland 2000: 212-13). 

 

1.4 Post-independence: military dictatorships (1949-54) and the United Arab 

Republic (1958-61) 

 

Following the independence from France, Syria was subjected to a string of 

military coups, starting with the coup of Colonel Husni al-Zaʻim in March 1949. 

Colonel Al-Zaʻim was a great admirer of the secular achievements of the Turkish 

statesman Mustafa Kemal Atatürk. He found inspiration in Atatürk’s separation 

between religion and state, such as the reform of the waqf and the introduction of 

secular legislation, recorded in the new Turkish civil code (1926) modelled after the 

Swiss civil code. Seeking to follow his example, Al-Zaʻim allegedly planned to 

introduce ‘a new personal status law to replace the shariʻa’ (Roded 2006: 861). 

However, there was little opportunity for him to execute his secular policies since 

his rule only lasted four months. Nevertheless, during his short rule, three secular 

codes were promulgated: a Civil Code, a Penal Code, and a Commercial Code, 
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which are, with amendments, still in force today. Also in 1949, private and family 

Islamic endowments (waqf, pl. awqāf) were prohibited, all existing awqāf of this 

nature could therefore be liquidated (Anderson 1971: 12).  

 

During the rule of Colonel Al-Zaʻim in 1949, Syria enacted its first self-written civil 

code. Actually, that does not hold true completely, because the 1949 Civil Code 

was a ‘rather faithful copy’ of the 1948 Egyptian Civil Code, which was a mix of 

sharīʻa principles and Western legal concepts (Saleh 1993: 162-63). The Explanatory 

Memorandum to the Syrian Civil Code explains why the Egyptian Code served as 

a model, it is because ‘the common traditions, similar customs and closely related 

social conditions prevailing in both countries, thus permitting the application of 

the Egyptian code in Syria.’29  

Egypt served as an example to other Arab states in its introduction of legal 

reforms, starting from the late 1940s. In fact, the famous Egyptian jurist, Abd al-

Razzaq al-Sanhuri (1895-1971), responsible for the Egyptian version, drafted or 

assisted in the drafting process of the civil codes of Syria (1949), Iraq (1951), Jordan 

(1952, replaced in 1976), Libya (1953), Yemen (1979), and Kuwait (1981) (Bechor 

2007: 57). The adoption of Egyptian laws by other Arab states was also explained in 

light of the then popular Arab nationalist ideology. The Explanatory 

Memorandum of the Syrian Civil Code continues by stating that:  

 

‘the modelling of the Syrian Code along the pattern of the Egyptian Code 

fulfils an important purpose aimed at by the Arabs at present, i.e. the 

unification of the laws of the Arab countries. Arab lawyers have been 

trying hard to reach this goal, and the present Code is indeed a practical 

step forward on the way to legal unity among the Arab countries.’30 

 

In August 1949, Al-Zaʻim’s rule ended by a counter-coup of Colonel Hannawi, 

followed by another counter-coup in December by another officer, Adib Shishakli. 

Shishakli’s rule ended in February 1954, due to a successful military revolt which 

forced him into exile to Brazil (Landis 1998: 369). During his rule, the Code of Penal 

Procedure (1950), the Nationality Law (1951), and the Code of Civil Procedure 

                                                      
29 English translation taken from Badr (1956: 302). 
30 Badr 1956: 302. 
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(1953) were promulgated, as well as the law that is of great importance to this 

study, i.e. the 1953 Syrian Law of Personal Status (SLPS), which will be discussed 

in chapter 2. In this period of successive military regimes many laws were 

promulgated, which are, for the largest part, still in force today.  

 

The years following the subsequent military dictatorships were characterised by 

nationalist approachment and Arab unity, notably manifested in the union 

between Egypt and Syria. On 1 February 1958, Syria and Egypt established the 

United Arab Republic (UAR), under leadership of the charismatic Egyptian 

President, Gamal Abdul Nasser. Syria and Egypt became, respectively, the 

‘northern region’ and ‘southern region’ of the UAR. The UAR was the 

materialisation of the nationalist dream of Arab unity and social equality for all. 

However, the Syrian-Egyptian marriage only lasted three and a half years. Syrians, 

especially members of the socialist Baʻth party (discussed below), were 

disappointed with the union, mostly because of Egypt’s political dominance in the 

UAR. On 18 September 1961, a group of army officers staged a coup d’état, which 

led to Syria’s secession from the UAR and the Syrian Arab Republic was reinstated. 

However, it did not take long before Syria was, again, subjected to a string of 

coups.  

 

1.5 Baʻth Party rule 

 

The Arab socialist Baʻth (i.e. ‘resurrection’) movement was an intellectual 

movement, founded by two Syrians in the early 1940s: Michel ʻAflaq, a Greek 

Orthodox Christian, and Salahadin al-Bitar, a Sunni Muslim. 31  The movement 

advocated a social revolution which would lead to one Arab nation, free from 

Western imperialism, in which Arab and social values would be guaranteed. As 

pan-Arab nationalism and socialism were the dominant ideologies, any form of 

religious, sectarian, regional or tribal factionalism had to be resisted for the sake of 

national unity (Van Dam 2011: 15). Although the Baʻth ideology was secular, its 

founding father, Michel ʻAflaq, maintained that ‘the Arab movement was 

inseparably connected with Islam and that Muhammad’s life was a perfect picture 

                                                      
31 ʻAflaq and Al-Bitar belonged to the Damascene middle-class, they were both school teacher and 

graduates from Sorbonne University in Paris, where they studied in the early 1930s (Van Dam 2011: 15). 
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and symbol of “the nature of the Arab soul and its rich possibilities.”’ Moreover, 

God had revealed the Islamic faith to the Arabs and therefore Arabs ‘had a 

universal duty to create an “Arab humanism”’ (Khoury 1987: 605-06). According to 

Baʻthist doctrine, Arab nationalism could therefore not be completely separated 

from Islam (i.e. Islam as an ‘Arab’ or ‘humanist’ ideology (Khatib 2011: 24), as 

opposed to the European ideal of separation of church and state (Khoury 1987: 

606). 

 

The Baʻth movement attracted young followers from the middle and lower classes, 

rural minority groups in particular, such as ‘Alawis from the mountainous coastal 

area. In the 1950s, after the overthrow of General Shishakli, the Baʻthists gradually 

gained ground in the political arena. However, it took until 1963 before the Arab 

Socialist Baʻth Party actually came to power. A month after the Baʻth party had 

come to power in Iraq, a group of Baʻthist officers seized power in Syria on 8 

March 1963 (Seale 1990: 76-77). 

The first few years in power, the Baʻth party struggled with internal 

contesting forces, including early Baʻthists versus the new generation, civilians 

versus the military, Baʻthists versus Nasserists. These conflicts were partly settled 

by a bloody intra-party coup by a group of army officers, led by Salah Jadid and 

Hafez Al-Asad on 23 February 1966, which forced the party’s founding fathers and 

civilian Baʻthists to leave the country. Salah Jadid became the effective new ruler 

and Hafez Al-Asad was appointed Minister of Defence of the new government 

(Abd-Allah 1983: 53-54). Following Syria’s defeat against Israel in the Six-Day War 

of 1967, a power struggle between ‘Alawi generals Jadid and Al-Asad eventually 

led to a final intra-party coup (referred to as ‘the corrective movement’) led by Al-

Asad on 16 November 1970. Hafez Al-Asad took over the presidency, arrested his 

former comrade Salah Jadid and incarcerated him in Mezze prison in Damascus, 

where he died in 1993 (Cooke 2007: 7). 

 

1.5.1 Syria under Hafez Al-Asad 

 

With Hafez Al-Asad’s ascension to power, Syria entered a period of relative 

political stability. The new regime established itself as a strong authoritarian 

power, it controlled the country by creating a strong state apparatus dominated by 
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Baʻth party members, aided by a vast omnipresent secret police force. The rule of 

Al-Asad family, past and present, is often described as being based on a system of 

patronage, formed by tribal (or familial), regional and sectarian loyalties (cf. 

Hinnebusch, Van Dam). Furthermore, from its inception, the Islamic legitimacy of 

the ‘Alawi dominated Baʻth regime was questioned and challenged by the 

country’s Sunni Muslim majority.  

In the 1970s and 1980s, Sunni Muslim opposition groups mounted a 

violent struggle against the Baʻth regime. The Syrian government responded by 

ruthlessly suppressing any opposition to its rule, either Islamic or secular 

opposition. Thousands of people were arrested, imprisoned or disappeared, 

especially those who were associated with the Muslim Brotherhood. The 

Brotherhood was the state’s number one enemy and for that reason membership of 

the Brotherhood was punishable by death by Law no. 49/1980 (Abd-Allah 1983: 

17). The climax of the regime’s confrontation with the Brotherhood was the bloody 

suppression of the insurrection in the city of Hama, which was considered a 

traditional stronghold of the Muslim Brothers, in February 1982. It remains unclear 

how many people died in the Hama massacre; numbers vary from 5,000 to 25,000 

and more (Van Dam 2011: 111; Seale 1990: 334; Wedeen 1999: 33)  

 

Following ‘the Events’ of the late 1970s-early 1980s, the regime changed its policy 

towards Islam, what is more, the President ‘started to cultivate a public air of 

Sunni religiosity’ (Rabo 2012a: 131). For example, on major Muslim religious 

holidays he, together with other high-ranking members of the government and the 

Baʻth party, would pray in the Umayyad mosque in Damascus. Besides, the 

‘Islamic character of public space’, particularly in cities like Aleppo and Damascus, 

increased over the last few decades, most notably epitomised by an increase in 

female veiling (2012a: 131). It should be noted that veiling was a sensitive issue in 

Syria. Before the 1990s, veiling was officially forbidden in many public places; 

there had been incidents where veiled women were attacked (i.e. unveiled) by 

Baʻthi youth groups (Rabo 1996: 168-69). According to Rabo, ‘veiling may be 

regarded as a clear political demonstration against the state and the Baʻth party’ 

(1996: 170; Khatib 2011: 02). 
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The Baʻth ideology became a dominant force in Syrian society: it constituted an 

integral part of the curriculum in all Syrian schools and universities; numerous 

popular organisations, such as trade unions, youth, student and women 

organisations were administered by the Party. For many years, membership to the 

Party was a requirement for employment in most state sectors (Rabo 1996: 161).  

More importantly, the Baʻth ideology was institutionalised in the 

Constitution of 1973, which was in force until February 2012, when a new 

Constitution was adopted. The 1973 Constitution firmly consolidated the leading 

political role of the Baʻth party in the Syrian society and the state. The Explanatory 

Memorandum of the Constitution stated that the Arab socialist Baʻth party 

advocated and aspired unity and freedom for all (Arab) people, which includes 

equality of all its citizens before the law (Art. 25.3) and equality between men and 

women (Art. 45). 

In line with the aspirations laid down in the Constitution, the government, 

in the early Al-Asad years, worked to improve the status of Syrian women; also in 

the field of family law. According to Rabo, ‘[t]he Baʻth Party leadership 

intermittently tried to put forward a secular personal status law (..). Such a law 

would (..) make polygamy illegal and give equal inheritance to men and women. 

However, opposition to such reforms has been strong, even within the Baʻth Party.’ 

(1996: 170) Nevertheless, some significant amendments to the Law of Personal 

Status were adopted in 1975 but the core of the SLPS has basically remained intact 

since its promulgation in 1953, as will be explained in chapters 2 and 3. 

 

1.5.2. Syria under Bashar Al-Asad 

 

After 30 years in power, Hafez Al-Asad died on 10 June 2000. A month later he 

was succeeded by his son Bashar Al-Asad, 32  who was elected President by 

referendum with 97.20 per cent of the votes (Van Dam 2011: 133); in 2007 his 

presidency was renewed for seven years. When Bashar Al-Asad came to power, he 

promised to implement political and democratic reforms. There was hope that the 

country would change under Bashar. Until 1994 he had worked as a British-trained 

ophthalmologist in London, when he was called back, after the death of his brother 

                                                      
32 The Constitution was amended to lower the minimum age allowing for a president to take office, 

from the age of forty to thirty-four (Van Dam 2011: 132-33). 
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Basil (the heir apparent), to be prepared for the presidency. Many hoped that with 

his efforts to reform the economy, curb corruption, the introduction of the internet, 

changes in the Baʻth Party hierarchy, and the release of hundreds of political 

prisoners, Bashar’s promises to reform would materialise. Unfortunately, that was 

not the case. 

During the so-called ‘Damascus Spring’ of 2000 various civil society and 

opposition groups emerged and publicly debated on a wide range of political and 

social topics but the spring turned out to be short-lived. In the autumn of 2001, the 

regime tightened the authoritarian strings again and the ‘Damascus Winter’ 

followed (Cooke 2007: 160-61).33 However, not all social initiatives were wiped out 

completely. Women activists were able to keep women’s issues on the public 

agenda, one of which eventually led to a minor reform in the general personal 

status law in 2003. In addition, different laws in relation to family law issues were 

drafted during the last decade, for the most part coming from reformed-minded 

groups but also some more controversial proposals issued by religious 

conservative groups were put to the fore. In chapter 3 these developments with 

regard to draft law projects and amendments concerning personal status law will 

be discussed in more detail. 

 

1.5.3 Syrian Revolution 2011 

 

Mid-March 2011, inspired by the popular protests in other Arab countries and the 

subsequent overthrow of presidents in Tunisia and Egypt, the ‘Arab Spring’ gained 

ground in Syria. Demonstrations sprang up in different parts of the country, most 

notably in Deraa in the South, Baniyas and Lattakia at the coast, Hama and Homs 

in the central west, Idlib and Jisr al-Shaghour in the north, and in several 

Damascus suburbs. In the succeeding months, the protests spread and grew in size 

and strength, as did the regime’s brutal suppression of the uprising. As the 

uprising became more widespread, both sides also became more violent. At the 

                                                      
33 Following the assassination of the Lebanese Prime Minister Rafiq Hariri and Syria’s subsequent 

withdrawal of Syrian armed troops from Lebanon in 2005, several Syrian opposition figures and 

groups, including human rights advocates, Communists, Kurdish Nationalists, and the Muslim 

Brotherhood, issued a joint document, i.e. ‘Damascus Declaration for Democratic and National Change’ 

(October 2005), establishing a united platform for democratic change (Pace and Landis 2009: 128 ff.). In 

the years that followed, a number of signatories were arrested and sentenced to imprisonment (Pace 

and Landis 2009: 137). 
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moment of writing (spring 2013), we are two years into the Syrian Revolution and 

the situation does not look promising. There is no way of telling what the Syrian 

Revolution entails for the future of Syria: the country, its people, the role of 

religion, the composition of the government and the executive branch or the legal 

system.  

 

Bearing in mind the disturbing events taking place in Syria today and not knowing 

what the future will hold for Syria, I will continue with the subject at hand, i.e. the 

development of the position of religious family law but also more generally, the 

position of sharī‘a and Islam in relation to the state. It is necessary to examine the 

relation between Islam and the state, and the effects this changing and contested 

relationship has on family law, in order to understand the role of religion in Syrian 

society at large. 

 

1.6 Islam and the state 

 

1.6.1 Islam and the Constitution 

 

Article 1 of the 2012 Constitution reads as follows: 

 

‘The Syrian Arab Republic is a democratic state with full sovereignty, 

indivisible, and may not waive any part of its territory, and is part of the 

Arab homeland; The people of Syria are part of the Arab nation.’34 

 

This brand-new constitution was approved by a constitutional referendum on 26 

February 2012 with 89.4 per cent of the votes;35 the Constitution came into effect on 

27 February by order of Presidential Decree No. 94.36  

Whereas the preceding Constitution, promulgated in 1973, assigned and 

firmly consolidated the leading political role of the Baʻth party in the Syrian society 

                                                      
34 Translation taken from the Syrian Arab News Agency (SANA) website: 

http://www.sana.sy/eng/361/2012/02/27/401178.htm, accessed 14 March 2012. 
35 See for example: http://www.reuters.com/article/2012/02/27/us-syria-referendum-

idUSTRE81Q1CZ20120227, accessed 14 March 2012. 
36 Syrian Arab News Agency Presidential (SANA) website: 

http://www.sana.sy/eng/21/2012/02/28/403103.htm, accessed on 14 March 2012. 

http://www.sana.sy/eng/361/2012/02/27/401178.htm
http://www.reuters.com/article/2012/02/27/us-syria-referendum-idUSTRE81Q1CZ20120227
http://www.reuters.com/article/2012/02/27/us-syria-referendum-idUSTRE81Q1CZ20120227
http://www.sana.sy/eng/21/2012/02/28/403103.htm
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and the state, in the present Constitution the contested article has been omitted. 

Apart from this significant change, most of the content of the Constitution 

remained the same, including the articles related to religion.  

 

The Republic prides itself in being a secular nation where the various religious 

communities co-exist peacefully. The major Muslim and Christian holidays, such 

as ‘īd al-aḍḥā (Sacrifice Feast), Birthday of the Prophet Muhammad, Easter (both 

Catholic and Orthodox), and Christmas are officially observed. 

Syria is, officially, a secular state and therefore has no state religion. That 

said, Islam remains the prevailing religion and maintains the upper hand in all 

strata of society, including the Constitution. Article 3 paragraph 1 of the 2012 

Constitution states that: ‘the religion of the president of the republic is Islam’, the 

following paragraph of the same article reads ‘the Islamic jurisprudence (fiqh) is a 

main source of law’.37 At present, Islamic legal principles are most obviously and 

predominantly present in the 1953 Syrian Law of Personal Status. Traces of Islamic 

law can also be found in other statutory laws, for example in the 1949 Civil Code, 

as demonstrated by the wording of its Explanatory Memorandum, which states 

that Islamic law is ‘a fundamental and flexible source from which an important 

part of any deficiency which may exist in the Code may be supplied.’ 38 

Paragraph three of article 3 of the 2012 Constitution stipulates that ‘the 

state respects all religions and it guarantees the freedom to hold any religious rites, 

provided they do not disturb the public order.’39 The last paragraph (Art. 3.4) is 

‘new’, i.e. no similar provision existed in the 1973 Constitution,40 and it states that 

‘the personal status of the religious groups shall be protected and respected’. 

 

1.6.2 Religion of the President is Islam 

 

Since the 1930s, all constitutions included a provision stipulating that the religion 

of the head of state had to be Islam (Seale 1990: 173). Traditionally, during the 

                                                      
37 Earlier constitutions stated that fiqh was the main source of legislation (Khatib 2011: 19). 
38 English translation taken from Amin (1985: 359). 
39 This third paragraph is a contraction of the two paragraphs of article 35 of the 1973 Constitution; the 

English translation (of the 1973 Constitution) is taken from the International Constitutional Law (ICL) 

Project, available at: http://www.servat.unibe.ch/icl/sy00000_.html, accessed on 15 March 2012. 
40 However, a similar provision was included in the Constitution of 1950, 1953, and 1962 (Berger 1997: 

117 n. 6). 

http://www.servat.unibe.ch/icl/sy00000_.html
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Ottoman Era and before, political power belonged to the Sunni urban 

establishment. In 1971, Hafez al-Asad became the first non-Sunni President; he 

belonged to the ‘Alawi community, a heterodox Shi‘i sect founded in Iraq in the 

ninth century. It is important to note that many Sunnis do not regard ‘Alawis as 

Muslims ‘because of the particularities of the ‘Alawi religious doctrine’ (Böttcher 

2002: 15). Because of their esoteric and other dissenting beliefs, ‘Alawis (also 

referred to as Nusayris) were often denounced by Sunni scholars as infidels and 

heretics. In the past, they were regularly oppressed and prosecuted: that is why 

they had retreated to the rugged, mountain areas of the Mediterranean coast (Seale 

1990: 8-11). 

In January 1973, the government put forward a new constitution; this 

document omitted to stipulate a provision that the President of the Syrian Republic 

should to be a Muslim. This omission was not well-received by many Sunni 

Muslims and led to protests in different parts of the country, especially in Hama 

(Seale 1990: 173). The problem was ironed out by adopting an amendment which 

re-introduced the desired clause into the Constitution. Nonetheless, another issue 

was also still on the table, i.e. the claim that the President should be a Sunni 

Muslim. To solve this problem President Al-Asad turned to Imam Musa al-Sadr, 

director of Supreme Shi‘i Council in Lebanon. Imam Musa issued a fatwā in 1973 

stating that ‘Alawis and Twelver Shi‘a were brothers in faith and that both sects 

follow the Ja‘fari school of law (Kramer 1987: 247-48). Despite the fact that some 

groups still demanded that Islam should be acknowledged as the state religion – a 

demand that was never acknowledged – the Constitution was adopted by popular 

referendum on 12 March 1973 (Seale 1990: 173).   

 

1.6.3 ‘Official Islam’ 

 

From the late 1970s, the Syrian regime started to develop its own version of Islam 

(Böttcher 2002: 5), and with that moved away from its original promotion of 

secularism (Khatib 2011: 88 ff.). Syria’s ‘official Islam’ is a Sufi Islam, according to 

Böttcher; Sufi shaykhs were considered attractive cooperation partners for the 

regime in its attempt to polish its Islamic image (2002: 7). For example, both the 

late Grand Mufti, Shaykh Ahmad Kaftaru (d. 2004), and the present Grand Mufti 

Shaykh Ahmad Hassun belong to the Naqshbandi Sufi order (Böttcher 2002: 7; 



Law, Politics and Religion in Syria 

 

 

44 

  

Pinto 2011: 193). Furthermore, Sunni Kurds dominated the Sunni official Islam, 

according to Böttcher, this decision was made by Hafez al-Asad ‘in response to the 

refusal on the part of the ‘ulamâ to cooperate with the authorities. Asad favored a 

“confessional minority, that is Sufis over Salafis, and an ethnic minority, the Kurds, 

over the Arabs.”’ (2002: 15) As will be discussed in chapter 3, political co-optation 

with the religious establishment of particular minority groups (e.g. Kurdish 

religious elite, but also church leaders) was part and parcel of Syria’s domestic 

politics under the Al-Asads. 

 

Despite the regime’s efforts to establish an ‘official Islam’ or ‘societal Islam’ (Manea 

2011: 182-83), Islam in Syria was never fully institutionalised or, at least, to a lesser 

degree when compared to, for example, Egypt. The regime never tried to educate 

or appoint their own brand of religious scholars; instead, they preferred to manage 

the Sunni establishment by co-optation of personalities with a genuine social base 

for support (Pierret 2009: 74).41 Pinto argues that with the appointment of Shaykh 

Ahmad Kaftaru as the Grand Mufti of Syria in 1964, the regime was able, with his 

help, to ‘consolidate its control over the Sunni Muslim religious establishment.’ 

(2011: 192) In addition to Grand Mufti Kaftaru, certain religious key figures, like 

(late) Shaykh Muhammad Sa‘id al-Buti, independent member of Parliament Dr. 

Muhammad Habash,42 and the current Grand Mufti Ahmad Hassun, who preach a 

moderate Islam, were given easy access to the media and were allowed to set up 

Islamic schools, educational and charitable institutions (2011: 193; Khatib 2011: 90 

ff.). 

 

The recognition of religion or Islam started under Hafez al-Asad but became more 

apparent in the political discourse under his son Bashar. Since his ascension to the 

presidency, the regime ‘increased its use of Islamic symbols and vocabulary in an 

attempt to gain legitimacy and popularity among pious Sunni Muslims.’ (Pinto 

2011: 191) Islamic references were fused with nationalistic discourse; the use of 

                                                      
41 In addition, the Grand Mufti or other recognised Islamic authority rarely issues fatwā’s on social or 

political issues (Pierret 2009: 78-9). 
42 The National Progressive Front (est. in 1972), headed by the President of Syria, is guaranteed two-

third of the 250 seats in the People’s Assembly. The Front is a coalition of the Baʻth party and a number 

of smaller left-wing political parties. Since 1990, the remaining seats are open to independent pro-

government candidates, including prominent Islamic figures (Khatib 2011: 93, 117-18). 
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Islamic symbols and discourse ‘allowed for the expression of a multiplicity of 

meanings and claims by the various social actors who dialogued, disputed and 

negotiated through them.’ (2011: 194) Pinto states that this ‘use of Islam as a 

cultural idiom’ allows for the expression of different cultural understandings and 

dynamics (2011: 191), for example, power struggles over religious identity and 

influence. A good example of the use of Islam as a cultural idiom by different 

actors, including the state, are the efforts made to reform Syrian family law and 

debates around it, as will be discussed in detail in chapter 3. 

 

1.7 State-sponsored religious legal plurality 

 

Syria’s legal system, similar to most Middle Eastern states, can not be characterised 

as entirely civil or secular. Following independence from France in 1946, the 

successive Syrian governments of the late 1940s until the late 1960s, in line with the 

then popular ideologies of secularism and nationalism, sought to uplift and unify 

the nation and eradicate all remnants of the feudal and colonial past. The wish for 

unification also affected the field of family law but this ideal was never fully 

achieved, as became evident earlier in this chapter.  

 

From the late 1940s onwards, a series of statutory laws were promulgated, 

including Syria’s first codified Law of Personal Status, the 1953 SLPS, which will be 

discussed in greater detail in chapter 2. An important goal of the promulgation of 

this law was the government’s wish to subsume all Syrian nationals under one law. 

Before 1953, religious scholars and clergymen were authorised to determine which 

laws applied in matters of personal status to their respective communities. With 

this uniform or ‘standardised’ law, the state took control over the legal system and 

thus, the religious men essentially lost their interpretive authority in matters of 

religious law to the state. Botiveau, when writing on similar legal reforms in Egypt, 

states that ‘this ‘standardization’ was facilitated by the fact that the legal culture of 

the religious groups differed less than is often claimed, if one admits that they 

were influenced more by ‘patriarchal’ than ‘religious’ solidarity.’ (1998: 118) 

However, the religious men did not lose their judicial authority 

completely; the SLPS stipulates in article 306 that the law applies to all Syrians but 

it also stipulates that, following the subsequent two articles, the Druze community, 
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the various Christian communities, and the Jewish community are exempted from 

several provisions of the law and are allowed to apply their own laws.43 Hence, 

these latter three articles of the SLPS undo the aim of unification by allowing a 

continuation of separate, though limited, jurisdictions for the three singled-out 

communities. 

It is evident that in the field of personal status law the Syrian government 

has adopted or maintained a plurality of laws and jurisdictions. However, this 

state-sponsored legal plurality does not entail equality between the different 

religious communities. Rather, it is an imbalanced plurality – imbalanced because 

of the supremacy of the SLPS and the sharʻiyya courts (cf. Berger 2005, Georges 

2012, Tadros 2009).44  This affects especially the non-Muslim minorities, whose 

status as a minority in the legal system is accentuated by the above-mentioned 

stipulations of the SLPS. Examples of complex legal realities that arise from this 

intersection of jurisdictions in relation to the supremacy of the SLPS will be 

described in the next chapter. 

 

Thus, on the one hand, the post-independence Syrian governments sought to unify 

the legal system inspired by principles of nationalism and citizenship but on the 

other hand they preserved the millet-system, or an adapted version thereof. Mainly 

due to conservative religious opposition, both Muslim and Christian, religious 

legal plurality in personal status matters was maintained until the present time 

(Botiveau 1998).45  

Rabo states that plurality in family law may be intended to protect 

religious ‘minorities’ and respect the differences between religious groups, ‘but 

also perpetuates the legal distinction between Muslims and Christians’ (2011: 80). 

Maktabi argues along the same lines and states that: 

 

‘Legal pluralism within family law serves not only as a means of 

maintaining and regulating the internal affairs of religious groups. Family 

                                                      
43 For a similar situation in Egypt, see Berger (2005: 27 ff.). In Morocco, Algeria, and Tunisia, on the 

other hand, this plurality in the legal system was abrogated (Mayer 1995: 433).  
44 For a similar situation with regard to (Islamic) education in Syria, i.e. the dominance of Sunni Islamic 

orthodoxy in Syria’s education system, see Landis 2007. 
45 Botiveau calls this an ‘imperfect citizenship’; in Egypt’s and Syria’s case this means that citizenship is 

not only linked to a territory but also to religion (1998: 122-23). 
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law also defines the dividing lines between the different religious groups, 

with state authorities as gatekeepers who maintain and monitor intra-

group boundaries through the state’s personal status registries.’ (2010: 568) 

 

Father Antoun Mouslih, a senior Catholic judge and the driving force behind the 

new Catholic law of 2006 (see below), admitted that this legal plurality constitutes 

a structural problem and divides Syrian citizens (Maktabi 2010: 565). He was 

therefore in favour of the promulgation of a more unified family law, especially 

since all the different communities share so many similarities, for example the 

financial and social hardship that women and children face in the event of a 

troublesome marriage. A more unified law, in particular more cohesive 

administrative procedures, based on civil law, could improve the status of women 

and children, and decrease the current religious inequality between the Muslim 

majority and other religious minorities (2010: 565).46 

 

According to Rowe, the secular policies of the post-colonial governments did not 

gain mainstream acceptance, which led to ‘the development of parallel institutions 

and regulations for religious minorities that accept the secular system so long as 

they can retain a measure of internal autonomy.’ He describes this situation as a 

‘neo-millet system’ (2007: 331). In this modernised version of the Ottoman millet-

system, the state and the Churches entered into a neo-millet partnership: 

 

‘Churches thereby provide support and legitimization to the state and the 

state confers importance and legitimacy to the church. But these systems 

are challenged when the regime liberalizes, differentiates from a 

communitarian focus, or the civil society presents challenges to the 

received wisdom of identity politics.’ (Rowe 2007: 331) 

 

The church leaders47 and Christian communities in Syria are generally perceived as 

loyal to the Al-Asad regime; for it is alleged that the ‘secular’, minority 

government offers the best possible protection for religious minorities against 

                                                      
46 In addition, it might also decrease the chance that a conflict of jurisdictions between the different 

personal status courts will arise, as explained in chapter 2. 
47 Damascus is home to three patriarchates (see chapter 2). 
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Sunni dominance. Since the start of the uprising in 2011, the regime continued to 

propagate this discourse, enforcing the assumption ‘that the authoritarian status 

quo was preferable to democratic uncertainties.’ (McCallum 2012: 121-22) 

Correspondingly, a modernised version of the millet-system remained in place due 

to the partnership between the religious communities and the state.  

 

In the recent past, the foundations of Syria’s religious legal plural system were put 

to the test, partly due to legislative developments in the Christian communities. As 

this dissertational research shows, Christian clergy, in particular, strongly adhere 

to their specified areas of legislative and judicial autonomy, especially being a 

minority in a Muslim majority country. In this context, Tadros’ article on non-

Muslims in Egypt’s framework of personal status law is interesting. She argues in 

her article that ‘[t]he political context in which legislation is mediated is crucial’, 

especially in countries with sectarian tensions, like Egypt and Syria. When a 

religious minority feels it is facing pressure from the religious majority, it is more 

likely ‘to first, cling on to the idea of its religious distinctiveness, and the personal 

status law is one manifestation thereof.’ (2009: 119) Tadros refers here to the Coptic 

Orthodox Church in Egypt, more specifically to the power struggle between the 

government and the Church, which was played out in family law arena. The same 

holds true for Syria, where tensions between the different Christian groups 

emerged when the Catholics managed to obtain a new independent personal status 

law in 2006, by which they had placed themselves outside the scope of the SLPS 

and with that also outside the jurisdiction of the sharʻiyya courts. This exceptional 

position of the Catholics created ill-feelings between non-Catholic and Catholic 

Christian groups, for the former did not attain full jurisdiction over all their 

personal status affairs. The government had to respond to this precarious situation 

and did so by accepting an amendment to the SLPS in 2010, which equalised the 

inheritance rights of all Christians and abrogated a large part of the Catholic 

personal status law. The above-mentioned changes in the respective personal 

status laws will be addressed in more detail in chapter 3. 
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1.8 Conclusion 

 

This chapter described the historical development of the position of religion, most 

importantly Islam and Islamic (family) law in relation to the central state authority 

in Syria’s past and present. Significant historical developments concerning this 

relationship took place in the Ottoman time, during the French Mandate, the early 

years of Independence, and in more recent times under the Al-Asad rule.  

 

The Ottomans developed the so-called millet-system in which non-Muslim 

communities, i.e. Jews and Christians, enjoyed the right to retain to and apply their 

own religious laws, particularly with regard to matters of personal status. The legal 

plurality that stemmed from the millet-system created a plural legal system, in 

which civil and various religious laws and courts operated simultaneously. This 

legal plurality in family law never ceased to exist. It not only survived the 

Ottomans, the French, and the secular Al-Asad regime but it was, in fact, 

reinforced time and again, often dictated by political motives.  

 

Changes or reforms in the domain of personal status law were generally (and still 

are) controversial. This chapter described examples of such controversial reforms 

undertaken during the Ottoman and the French administrations. In the post-

Independence period the relationship between the Syrian state and religion, i.e. 

Islam, turned increasingly problematic. In particular the Al-Asad regime, which 

has been in power since the 1970s, has always had a difficult relationship with 

Islam. Syria is officially a secular, socialist state and has no state religion. The state 

recognises all religions and guarantees freedom of religion, which also comprises 

the guarantee to respect non-Muslim communities’ legal and judicial autonomy in 

personal status. That being said, Islam nevertheless remains the prevailing religion 

and retains the upper hand in all strata of society, including the Constitution and 

perhaps even more so in the plurality of Syria’s personal status law. 

 

  



 

 

  



 

 

2      Mapping the Plurality of Jurisdictions: The Laws of Personal Status 

 

 

Introduction 

 

Various personal status laws can be found in Syria, but the major law regulating 

family relations is the 1953 Syrian Law of Personal Status (SLPS). The SLPS is 

predominately based on Islamic jurisprudence, yet is applicable to all Syrian 

citizens, Muslims and non-Muslims alike. The previous chapter outlined the 

historical development of the position of Syria’s family law in the legal system. It 

explained why legal plurality in family law, as elaborated by the Ottomans and 

expanded by the French, continued to exist in Syria today. This plurality in family 

law entails that specific religious communities retained their legislative and 

judicial autonomy in the field of family law, parallel to the general state law on 

family relations, i.e. the 1953 SLPS. The difference in position of personal status for 

Muslims and non-Muslims remained in place and continues to create legal 

difficulties for non-Muslim minorities. This latter phenomenon will be addressed 

in more detail in the final section of this chapter. 

 

The state-supported plurality of laws and jurisdictions does not, however, entail 

equality between the different religious communities. The SLPS is considered the 

general law and the various Christian laws are considered special laws, as 

exemptions to the general law. The organisation of personal status law in Syria is 

similar to Egypt. Berger speaks about ‘interreligious duality or bi-polarity’ when 

referring to the plurality of personal status laws in Egypt, meaning that a 

distinction is made between Islamic law, on the one hand, and the collective of 

non-Muslims laws on the other (2005: 46). Another similarity between Syria and 

Egypt is the position of the Muslim personal status law vis-à-vis non-Muslim laws, 

for the Egyptian personal status law ‘enjoys the status of primus inter pares by being 

the general law’ (Berger 2005: 46). The same applies to the SLPS, which is upheld 

as the general, overriding law in matters of personal status.  

 

The purpose of this chapter is to present the mosaic of the laws of personal status 

that we find in Syria today. Once the legal map is outlined, it will help us to 
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understand some of the complexities that arise from this legal plurality. I will first 

map out the different effective family laws and courts that operate in Syria’s 

contemporary legal system. The first part of this chapter is devoted to an analysis 

of the development, contents, and the scope of application of the SLPS. Following a 

general discussion of the SLPS, I will consider the personal status courts and its 

judiciary, most importantly the sharʻiyya judges. The SLPS is analysed in more 

detail than the other personal status laws, because of its particular position vis-à-

vis the other laws, i.e. those pertaining to the Druze community and the different 

Christian communities, which are addressed in the second part of this chapter. I 

will, however, leave the religious regulations regarding matters of personal status 

of the Jewish community aside, since the number of Jewish families in Syria is 

almost nil.48 As mentioned earlier, in the final section, I will address the issue of 

competing jurisdictions. Which jurisdiction applies in an interreligious marriage? 

Or what if a Christian man converts to Islam, who will get paternal authority over 

the children when the Christian mother adheres to her original faith? These latter 

questions and issues will be addressed in the final section of this chapter. 

 

2.1 The 1953 Syrian Law of Personal Status 

 

In the 1950s, many ‘new’, i.e. post-independence, Arab governments, like Jordan 

(1951), Tunisia (1956), Morocco (1958), and Iraq (1959) issued their first national 

codifications of Muslim family law (Welchman 2007: 13). On 17 September 1953, 

the Shishakli regime promulgated the Law of Personal Status (qānūn al-aḥwāl al-

shakhṣiyya) as legislative decree number 59. It came into force on the first of 

November in the same year, and was considered one of the most progressive 

family law codes in the Middle East at the time (Anderson 1955: 34). The Jordanian 

government had promulgated a personal status code two years earlier, in 1951, 

which served as an example to the drafting committee of the SLPS (1955: 35).49 The 

Syrian legislators, for their part, took it a step further and introduced some bold, 

unprecedented reforms to the corpus of Arab personal status law.  

                                                      
48 Central Intelligence Agency, The World Fact Book 2013; International Religious Freedom Report 2012 

(above n. 1). In addition, I have not been able to obtain any information on the Yazidi community in 

Syria; I assume they fall under the general jurisdiction of the SLPS and the sharʻiyya courts. 
49 In his analysis of the SLPS, Anderson compares the SLPS with the 1917 Ottoman Law of Family 

Rights, Egyptian laws, and the Jordanian Personal Status Law of 1951. 
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The Explanatory Memorandum to the SLPS elaborates on the motives and 

reasoning behind the text. According to the Explanatory Memorandum, there was 

a need in Syria for a single comprehensive law code containing the sharīʻa 

regulations regarding matters of personal status. The SLPS is ‘based on an eclectic 

choice of those juristic opinions which most closely accord with local custom and 

modern needs’ (Anderson 1955: 35).50 

As explained chapter 1, the codification of personal status law was 

initiated by the Ottoman government, which eventually led to the promulgation of 

the Ottoman Law of Family Rights (OLFR) in 1917. The OLFR contained not only 

provisions derived from the Hanafi fiqh, but it also drew on rules from other 

schools of law. This method of lawmaking, known as takhayyur (eclectic selection) 

or talfīq (lit. ‘amalgation’),51 was continued by the drafters of the various Arab 

personal status codes of the 1950s. In the Explanatory Memorandum, the Syrian 

lawmakers regularly refer to principles that are taken from Maliki, Shafi‘i, or 

Hanbali fiqh, so as to explain why certain provisions deviate from established 

Hanafi jurisprudence or to provide an explanation to an ‘innovation’ which has no 

direct ground in established Sunni doctrine. 52  The divergence from traditional 

Hanafi fiqh is most obvious in the expansion of divorce grounds (mainly taken 

from Maliki doctrine) and the possibility to include various stipulations in the 

marriage contract (inspired by Hanbali doctrine). 

 

A specially appointed committee drafted the code, based on five different sources:  

(i) the 1917 Ottoman Law of Family Rights (OLFR), which had been in force and to 

which the people and the courts had already become accustomed;  

(ii) Egyptian legislation, with some amendments, in accordance with local needs 

(al-maṣlaḥat al-maḥallī);  

(iii) the unofficial, i.e. never formally enacted, personal status code compiled by the 

Egyptian jurist Qadri Pasha; 

                                                      
50  In Arabic: yakhtāru min al-aqwāl aktharihā mawāfaqat li-l-ʻurf wa-muṭābiqat li-l-maṣlaḥat al-zamaniyya 

(ʻAtari 2006: 6). 
51 For an explanation of the various legal devices used by twentieth century law-makers, see Hallaq 

(2009: 447-49). 
52 An example of a provision which has, according to Anderson, a base in Jaʻfari fiqh, i.e. the Twelver 

Shiʻi school of law, is article 90, which deals with a repudiation pronounced intended only as a threat, 

to induce some action, or as an oath (1955: 39 n. 3). This type of repudiation is subject to nullification, 

see Appendix (xii). 
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(iv) non-Hanafi opinions and provisions which the committee considered ‘not 

contrary to sharīʻa regulations’; and  

(v) a draft code written by a Damascus judge, Al-Shaykh ʻAli al-Tantawi.53  

 

According to Anderson, the inclusion of the phrase ‘not contrary to sharīʻa 

regulations’ (lā tunāfī al-ḥukm al-sharʻī) is significant, because it opened ‘the door 

extremely wide’ (1955: 35). He marked this as a perfect example of how the legal 

reformers of the mid-twentieth century sought to combine the demands of modern 

life with the wish to ground their legal interpretations in religious authority. He 

stated that “[t]here can be no manner of doubt, (...) that the motive behind these 

reforms was the pressure of modern life, social change, and social conscience; that 

the inspiration was, in origin, Western; and that only the form was Islamic.” (1957: 

31; 1955: 34–5). To some scholars, the legal-religious foundations of some of the 

innovations in the personal status laws were rather narrow. According to Layish, 

drafters of statutory legislation in countries such as Egypt and Syria founded such 

innovations by referring to the principle of maṣlaḥa (‘public interest’), to the extent 

that ‘social need became a source of law in its own right’. (1978: 270; and 2004: 93) 

Indeed, the Explanatory Memorandum does refer to the maṣlaḥa-principle a 

number of times. For example in its introduction to the section pertaining to 

‘divorce’ (ṭalāq), it states that sharīʻa itself opens the ‘door of grace’ (bāb al-raḥma) 

through the principle of siyāsa sharʻiyya,54 to return to the origins of the rules of 

divorce, which also include opinions other than the four (Sunni) schools of law, as 

long as they conduce to the public interest (maṣlaḥa ʻāmma) (‘Atari 2006: 8). 

A concrete example of how the maṣlaḥa-principle was invoked to legitimise 

an innovative provision can be found in the explanation on article 117 SLPS. This 

article stipulates that a woman can claim a payment of compensation (taʻwīḍ) to be 

paid by her husband when he has misused his unilateral divorce rights and 

divorced her arbitrarily and she suffered hardship as a result. Syria was the first 

Arab country to introduce this possibility for a woman to seek compensation from 

her former husband in case of an arbitrary divorce (Welchman 2000: 337; 2007: 

                                                      
53 See Explanatory Memorandum to the SLPS. 
54 The principle of siyāsa sharʻiyya refers to the discretionary authority of the ruler to promulgate 

legislation as long as it is in accordance with and supplements sharīʻa (Hallaq 2009: 200 ff.). 
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126).55  The Explanatory Memorandum explains that when a ruler regulates to 

comply with something that is recommended (mandūb) or permitted (mubāḥ), it 

becomes binding (wājib), according to the Hanafi doctrine, provided that there is a 

benefit, i.e. in accordance with sharīʻa (maṣlaḥa sharʻiyya), in it (‘Atari 2006: 10; 

Layish 1978: 270). Anderson and Layish both call this, respectively, a bold (1955: 

41) or revolutionary (1978: 271) innovation for which the legislator provided only 

general sharīʻa principles as a base, such as the prohibition to cause damage (Layish 

1978: 271).56 Yet while the SLPS was considered progressive or revolutionary in the 

Arab world in the early 1950s, this no longer holds true today, especially when 

compared to the current family laws of - for example - Egypt, Morocco and 

Tunesia. 

 

The SLPS is schematically organised as a classical fiqh treatise57 (Ghazzal 2007a: 

653); it consists of 308 articles, divided into six books. The first book deals with 

marriage, more specifically: betrothal, the marriage contract, types of marriage, 

and the legal effects of marriage. Book Two covers the dissolution of marriage, in 

which different types of divorce and their legal effects are discussed. Book Three 

deals with paternity, nursing, suckling and the maintenance of relatives. Book Four 

concerns legal capacity and legal representation, or more specifically: legal 

guardianship, custodianship, and curatorship. Book Five provides the regulations 

regarding bequests. The final book deals with the rules governing inheritance. The 

final four provisions (Arts. 305-308) are part of the latter book, but are not 

exclusively related to ‘inheritance’. They are in fact applicable to the SLPS as a 

whole.  

 

Article 305 states that for matters that are not specified in the SLPS, one shall resort 

to the most authoritative doctrine of the Hanafi school. The Hanafi doctrine thus 

remains not only the point of departure of the SLPS, but also the final resort. 

                                                      
55 A good number of countries followed suit and included a similar provision in their personal status 

laws, including Morocco (1958), Iraq (1959), Jordan (1976), Egypt (1985), and Yemen (1992) (Welchman 

2007: 217 n. 92). 
56 The Explanatory Memorandum refers to works of the Hanafi jurists Ibn Najim and Ibn ʻAbidin as 

sources of reference for article 117 (‘Atari 2006: 10). 
57 The SLPS classifies the major topics in books (sg. kitāb), sub-topics in chapters (sg. bāb), which are, in 

turn, broken down into ‘sections’ (sg. faṣl). 
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Similar provisions, incidentally, can be found in other Muslim personal status 

laws, including  Egypt, Jordan, Kuwait, Mauritania, Morocco, Somalia, and Qatar 

(Welchman 2007: 45-46). According to Carlisle, this article is regularly quoted in 

court rulings of by sharʻiyya judges in Damascus, but not explained. Carlisle notes 

that the inclusion of article 305 in a ruling seems in part to serve a legitimising 

function (Carlisle 2007c: 68).  

For the practical application of this provision, judges and lawyers today 

still consult and refer to the Personal Status Code compiled by the Egyptian jurist 

Muhammad Qadri Pasha in 1875.58 The edition of the SLPS issued by the Syrian 

Bar Association, for example, consists of two parts: first the substantive text itself, 

followed by the complete text of the Qadri Pasha code (647 articles). In 

comparison, in the Gaza strip (Palestine) sharʻiyya courts also rely on the Qadri 

Pasha Code, in addition to the 1954 Law of Family Rights issued by the Egyptian 

Governor-General for the Gaza strip (Welchman 2000: 13; Shehada 2009a: 30 and 

46 n. 15).59 Shehada asserts that Gaza judges are more reliant on the Qadri Pasha 

Code for their rulings since the Law of Family Rights provides fewer details than 

the Qadri Pasha Code (Shehada 2009c: 250). Similarly, in Syria, the provisions of 

the SLPS are not narrowly defined and are not exhaustive in their treatment of 

issues, which provides ample room for application of sources other than the SLPS, 

such as the Qadri Pasha Code. In fact, with article 305, the Syrian legislator 

facilitated resort to references outside the SLPS. This inherent flexibility of the 

SLPS and its open norms or lacunae allows judges broad discretion in deciding 

personal status cases (cf. Shehada 2009c; Voorhoeve 2011). In chapter 5, I will 

elaborate in more detail on how judges and other legal practitioners work with(in) 

this flexibility of the Syrian law. 

 

The final three articles (Arts. 306-308) set out the exceptions for the Druze, 

Christians, and the Jewish communities, which will be discussed in 2.1.2. 

 

 

 

                                                      
58 In Arabic: kitāb al-aḥkām al-sharʻiyyat fī al-aḥwāl al-shakhṣiyyat ʻalā madhhab al-imām abī ḥanīfa al-nuʻmān 

(Book of Legal Rulings in Personal Status according to the School of Imam Abi Hanifa). 
59 Likewise, Dupret asserts that Egyptian judges make use of the Qadri Pasha Code (2006: 150). 
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2.1.1 Amendments to the SLPS 

 

In 1953, the SLPS was considered one of the most comprehensive law codes in 

scope, content and application, including some innovations that had not been 

incorporated in any other family code in the Middle East (Anderson 1955: 34).60 

Other countries followed suit and proceeded with the introduction of more 

sweeping reforms in family law. The personal status code promulgated by the 

Tunisian President Habib Bourguiba in 1956 is generally considered the most 

progressive family law code, both in Tunisia and outside (Voorhoeve 2011: 199). 

The Tunisian law introduced some important, unprecedented reforms, such as the 

prohibition of polygamy and legislation of adoption (cf. Voorhoeve). The Tunisian 

law was considered a shining example to many Syrian women activists, with 

whom I interacted during my fieldwork. Several activists seeking to change the 

SLPS oftentimes referred to the Tunisian law as a guiding paradigm for family law 

reform.  

 

Syria never took it as far as Tunisia, but since the promulgation in 1953, some 

amendments were made to the SLPS, i.e. in 1975, 2003, and 2010. In 1975, the 

regime introduced a series of amendments by Law no. 34/1975, intended to 

improve the position of women. With the amendment the provisions related to 

polygamy, dower, maintenance, divorce, nursing, legal guardianship, and 

custodianship were changed.61 After the changes of 1975, it took until 2003 before 

any further changes in the SLPS were implemented and it was not more than a 

minor amendment. Following a petition action by a collection of women’s groups, 

the nursing rights of divorced mothers were slightly improved. The most recent 

change dates back to September 2010, when an amendment was made to article 308 

SLPS. With this latter amendment the special jurisdiction of the Christian and 

Jewish communities over personal status matters was extended to include 

inheritance and bequests. The events and circumstances leading up to the 2003 and 

                                                      
60 For example, Syria was the first post-independent Arab country to restrict polygamous marriages. 

The text of the 1953 SLPS stipulated that a husband has to prove he can support more than one wife, 

before a judge can give permission to a second marriage.  
61 Interestingly, Syrian and Tunisian legal experts were involved in the South Yemeni family law 

drafting process in the early 1970s. The South Yemeni law, promulgated in 1974, included some 

progressive provisions that were clearly inspired by the personal status laws of Tunisia and Syria 

(Molyneux 1995: 421-22). 
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2010 amendments will be discussed in chapter 3 in more detail; in addition to other 

amendments and draft law projects related to family law.  

 

2.1.2 Articles 306-308: Application of the SLPS  

 

Article 306 provides that ‘[t]he provisions of this law apply to all Syrians except for 

what is stated in the following two articles’, i.e. articles 307 and 308. Pursuant to 

article 306, the SLPS is considered the general law (qānūn ʻāmm), the Jewish law 

and the various Christian laws are special laws (qawānīn khāṣṣa) (Shaqfa 1998: 19); 

or in Latin, the SLPS is the lex generalis and the Jewish and Christian laws the leges 

speciali. This supremacy of the SLPS over other personal status laws can lead to 

situations of intersection of jurisdictions. This already complex situation becomes 

even more complicated in cases of interdenominational or interreligious relations 

or when one of the spouses converts to another religion, as will be discussed in the 

latter sections of this chapter. 

 

Article 307 provides that the Druze community is explicitly exempted from those 

provisions that run counter to their beliefs.62 Article 308 provides that Christians 

and Jews will apply their own religious regulations in matters of betrothal, 

conditions of marriage, marriage conclusion, wife’s obedience, wife’s and 

children’s maintenance, annulment and dissolution of marriage, the bride’s dowry 

(dūṭṭa or bā'ina), nursing, and, since 2010, inheritance and bequests. Interestingly, 

depending on which edition of the SLPS you obtain, the text of article 308 varies. 

The edition published by publishing house Al-Nuri (‘Atari 2006) omitted the 

Jewish communities from the text. I consulted other, recently published, editions of 

the SLPS, which, likewise, made no reference to the Jewish communities. On the 

other hand, the edition published by the Damascus Bar Association, which is 

generally used by lawyers, does include the Jewish communities (al-ṭawā’if al-

yahūdiyya) in article 308 (Damascus Bar Association 2006). One can only guess at 

the reason why the Jewish communities are omitted in some editions of the SLPS; 

one possible explanation could be that the phrase was omitted due to censorship. 

                                                      
62 According to Layish, the SLPS is, at least in theory, also applicable to matrimonial matters in the 

Druze court on the Israeli-occupied Golan Heights (Layish 1982: 12). 
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Because Syria has been at war with Israel since 1948, the relationship between the 

two states is sensitive, to say the least. During my time in Damascus, I noticed that 

Syrians were generally very negative about Israel and anything Jewish. It is 

possible that the Al-Nūrī edition at sale in the bookshop, which can be considered 

as the public SLPS edition, omitted the reference to the Jewish communities for 

that reason, owing to state censorship.  

 

Articles 307 and 308 and its implication on, respectively, the Druze and Christian 

communities will be discussed in more detail later.  

It is important to note that the SLPS does not make a distinction between 

Sunni (est. 74 per cent of the population), and Twelver Shi‘i, Isma‘ili or ‘Alawi 

(together est. 13 per cent) Muslims. Interestingly, the situation is different in 

Lebanon, where such distinction is made. In Lebanon, each religious group has its 

own personal status law and courts, including the different Muslim communities, 

such as Sunni, Shi‘a, and ‘Alawi. There is no ‘general’ personal status law 

applicable to all Lebanese, as in Syria. In other words, in Lebanon each religious 

community is equal to the other, and the personal status law for Sunni Muslims is 

just one of the fourteen laws (Tadros 2009: 114). 

Finally, the SLPS also applies when one of the spouses has Syrian 

nationality (Art. 15 Civil Code) and it applies to non-Syrian Muslims who are 

subjected to Islamic personal status laws in their home country (Berger 1997: 126; 

Feller 1996: 36).  

 

2.2 Personal status courts 

 

In Egypt, unification of the legal system in 1955 led to the abolition of the different 

religious (Muslim, Christian, Jewish) courts and the establishment of national 

courts with designated family sections (Berger 2005: 28-29). During the United 

Arab Republic period (1958-61), the Egyptians tried to get Syria to adopt the 

Egyptian judicial reforms of 1955, but to no avail (Botiveau 1998: 119 n. 14). In 

Syria, the Christian, Jewish, and Druze communities retained their respective 

jurisdictions in family affairs. Due to pressure of Sunni ‘ulamā’, the government 

did not push for a comprehensive unification of the judicial system or an abolition 

of the religious courts (Ghazzal 2007a: 652). 
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The Judicial Authority Law (qānūn al-sulṭat al-qaḍā'iyya), Law no. 98/1961 with 

amendments, regulates the judicial system, which consists of civil and criminal 

courts, state security courts, and personal status courts. The general personal status 

courts, those that apply the SLPS, are the shar‘iyya courts.  

Article 306 SLPS states that its provisions apply to all Syrians, which 

implies that the shar‘iyya courts have general jurisdiction in all matters of personal 

status. However, this is not the case. Article 33 of the Judicial Authority Law states 

that the courts that have jurisdiction on matters of personal status are the 

following:  

(1) the shar‘iyya courts;  

(2) a doctrinal court (al-maḥkama al-madhhabiyya) for the Druze community;  

(3) the denominational courts (al-maḥākim al-rūḥiyya) for the various recognised 

Christian and Jewish communities.  

 

The Druze doctrinal court and the various Christian denominational courts will be 

addressed in section 2.3, in this and the following section I will focus on the 

shar‘iyya courts.  

 

In Syria there are twenty-four shar‘iyya courts in total, the majority of which are in 

Damascus proper, i.e. six courts (Cardinal 2010: 213-14). Shar‘iyya courts are first 

instance courts, presided over by a single judge (Art. 34.1 Judicial Authority Law). 

There are no shar‘iyya courts of appeal; SLPS appeals cases are heard by the 

shar‘iyya chamber of the Court of Cassation (Art. 48 Judicial Authority Law). Cases 

of conflicts of competence between the different personal status courts are heard 

by the civil chamber of the Court of Cassation (Art. 46.3 Judicial Authority Law). 

 

Articles 535-547 of the Law of Judicial Procedures (qānūn uṣūl al-maḥākimāt), Law 

no. 84/1953 with amendments, sets out the jurisdiction of the shar‘iyya courts. 

Article 535 stipulates that the shar‘iyya courts have exclusive jurisdiction (ḥukm 

nihā'iyyan) in matters involving:  

(1) legal guardianship (wilāya), trusteeship (wiṣāya), and legal representation (niyāba 

shar‘iyya);  

(2) registration of deaths; 
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(3) interdiction (ḥajr) and legal capacity/mental maturity (rushd);  

(4) missing persons;  

(5) descent (nasab); and  

(6) maintenance of relatives. 

 

The exclusive jurisdiction of the shar‘iyya courts in matters of inheritance and 

bequests involving non-Muslims changed with the amendment of September 2010; 

jurisdiction in these matters now rests with the communities themselves. That 

being said, any Syrian, regardless of his/her religion, still has to refer to a shar‘iyya 

court for matters related to, for example, the determination of paternity and legal 

guardianship (wilāya). 

The shar‘iyya courts have full jurisdiction over all personal status cases 

involving Muslims, including marriage, dissolution of marriage, dower and 

trousseau, nursing, fosterage, maintenance of spouses and children, and 

judgements concerning charitable endowments (al-waqf al-khayrī) (Art. 536). 63 

According to article 542 of the Law of Judicial Procedures, shar‘iyya courts have no 

jurisdiction over foreigners who are subjected to civil law in their home country.64 

 

2.2.1 The judiciary 

 

Similar to Egypt, the Syrian government sought to place the laws, jurisdictions, 

and the judiciary of the different religious groups under state control. Judges 

serving in the shar‘iyya courts are appointed, transferred and dismissed by the 

High Judicial Council, under the supervision of the Minister of Justice (Art. 66 

Judicial Authority Law). The judicial appointments of the Christian 

denominational courts, on the other hand, are made by the church authorities, in 

conjunction with article 36 Judicial Authority Law, but do require retroactive 

government approval (Cardinal 2010: 201 n. 40). 

 

The traditional religious scholars and judges lost their authority to the state 

because they were no longer in the position to base their rulings on classical fiqh 

                                                      
63 See also Berger 1997: 121. 
64 Moreover, if one or both parties is/are Muslim, the case ought to be referred to a civil court (Berger 

1997: 126). 
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texts. The state now decided according to which regulations personal status mattes 

were to be adjudicated, by codification of Islamic substantive law, as laid down in 

the SLPS. In addition, the judges responsible for its implementation could no 

longer be traditional legal scholars. On the contrary, they were required to attend 

state law schools, controlled by the Ministry of Justice. Since 1947, judges working 

in the shar‘iyya courts have to be graduates from the regular faculties of law 

(Cardinal 2005: 229 n. 10), who like all law students receive a legal training in all 

areas of law. There are no programmes for specific fields of law and for that reason 

every law graduate can work in any field, be it criminal, civil or personal status. 

Hence, graduates from the sharī‘a faculties of the universities of Damascus and 

Aleppo cannot work as judges in the shar‘iyya courts. They share the same fate as 

women and non-Sunni Muslims, who are also excluded from the office of shar‘iyya 

judge (Cardinal 2010: 186-87, 206). There is no explicit legislation or official 

directive which prohibits women being appointed as shar‘iyya judges. Cardinal 

conducted interviews with judges and other legal professionals in Syria about this 

issue. She writes that the majority of respondents quoted article 24 SLPS as the 

reason why women cannot become shar‘iyya judges. The article stipulates that a 

(shar‘iyya) judge will act as the guardian of whoever has no guardian, and based on 

this provision the respondents argued: ‘[s]ince a woman cannot serve as the 

guardian of a minor or as a marriage guardian, she cannot exercise the functions of 

a sharī‘a court judge.’ (Cardinal 2010: 189-90)65 

 

Shar‘iyya judges are not religiously trained; they do not receive specific sharī‘a or 

fiqh training. The law school curricula include a course on personal status law, 

which is commonly taught by professors from the sharī‘a faculties.66 The classes 

only focus on the contents of the SLPS and not on the historical sources on which 

this law is based (Rabo 2012: 84). Even though they administer, for the most part, 

sharī‘a-based law, shar‘iyya judges function as civil law judges (Botiveau 1993: 180-

81). Whereas the Judicial Authority Law states that the judge of the Druze court 

(see below) has to belong to the Druze community (Art. 35), it is silent on the 

religious background of shar‘iyya judges. However, this does not exclude the fact 

                                                      
65 For an elaborate analysis of this line of reasoning, see Cardinal 2010. 
66 Cardinal notes that the identical university textbook on personal status law is used at the Faculty of 

Law and the Faculty of Sharī‘a of Damascus University (2010: 193 n. 20). 
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that most shar‘iyya judges appeared, in my observation, to be faithful Muslims. 

Cardinal writes that ‘piety and circumspect behaviour are qualities demanded of a 

shar‘iyya court judge’ in Syria (2010: 206). For example, just like Cardinal’s 

experience in the shar‘iyya courts, the judges I met in the Damascus courts would 

not shake my hand in greeting. Cardinal sums up the qualities a shar‘iyya judge 

should have as follows: 

 

‘it takes a special type of person to be a judge in the special courts of the 

sharī‘a jurisdiction. In the eyes of the public and the legal community, a 

sharī‘a court judge must be a pious man who respects religious norms and 

values in order to live up to the high moral standards expected of him as a 

judge. He must also refer to the classical Islamic treaties whenever the odd 

case requires him to do so (..). Religious and judicial duties come together 

in the person of the sharī‘a court judge.’ (2010: 207) 

 

Whereas the shar‘iyya judges are considered civil servants, working full time in the 

courts, the judges in the Christian courts are not, they are clergymen. This is also 

how they view themselves, as for example minister (qassīs) and judge of the 

Protestant court of Damascus, Boutrus Za‘our, put it ‘First I am a priest, second a 

judge!’67 Holding the position of judge in an ecclesiastical court is for a clerical 

judge merely a secondary job, in addition to, for example, instruction and guidance 

in matters of faith and the administration of the sacraments, such as the Eucharist, 

baptism and marriage. 

 

To my knowledge, Syrian law students are only trained in the SLPS, the other 

personal status laws are not part of the university law curricula. Cardinal asserts in 

her article on Syrian shar‘iyya court judges that law school students study the 

Muslim, Christian and Jewish personal status laws (2010: 205). However, during 

the frequent interactions I had with various junior lawyers (trainees), I noticed that 

their knowledge of Christian (and Druze) family law was very limited, and 

                                                      
67 Interview 26 March 2009, Damascus. 
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oftentimes almost non-existent.68 My observation was confirmed by a statement of 

the senior lawyer ‘Ali Mulhim that law students are only trained in the SLPS.69 For 

that reason, Mr. Mulhim asked his only Christian trainee and me to give a series of 

mini-lectures on Christian family law, based on visits we made to the Greek 

Orthodox and Catholic courts. He considered it essential for his trainees to gain 

knowledge on the other (i.e. not SLPS) family laws and their procedures, and the 

Christian community in general.70 He acknowledged that many Muslims were 

ignorant about the beliefs and practices of their fellow Christian citizens. During 

the first mini-lecture one of the trainees asked a question which seemed to confirm 

Mr. Mulhim’s statement. The trainee asked his Christian colleague whether it was 

true that Christians baptise their babies in wine. According to the Christian trainee 

this was a widespread misconception in Syria. Next to Mr. ‘Ali’s wish for mutual 

understanding between Muslims and Christians, he pressed his trainees to educate 

themselves in the Christian court procedures. He did not want them to have to 

turn down a potential client just because they did not have any knowledge on 

Christian family law. Therefore, they had to embrace this opportunity to learn.  

 In the end, we only gave two mini-lectures on a Monday morning; on the 

two occasions (6 and 16 April 2009) there were about 5-8 trainees present. We 

focused on the Catholic personal status law and the Catholic court procedures. Mr. 

Mulhim commented and drew comparisons with the SLPS on various topics, such 

as the duty on the wife to be obedient to her husband. The Catholic personal status 

law, analogous to the provisions of the SLPS, stipulates that a woman who is 

disobedient to her husband, for example by leaving the house on her own accord, 

loses her right to maintenance (see chapter 5 and 6). 

 

 

 

 

 

                                                      
68 More than that, in my observation, several senior lawyers also had limited knowledge on other 

personal status laws. For example, one of the senior lawyers working in Mr. Mulhim’s office claimed 

that there was no such thing as a separate Druze personal status (visit 1 April 2008). 
69 Interview with ‘Ali Mulhim, lawyer and member of the Board of the Damascus Bar Association, 

Damascus, 13 April 2009. 
70 Mr. Mulhim’s law office numbered six senior lawyers, including himself, who were responsible for 

the training of around twenty lawyer trainees (visit 6 April 2009). 
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2.3 Other Personal Status Laws and Courts 

 

2.3.1 The Druze community 

 

According to estimates, about 400,000 to 500,000 Druze live in Syria, which is the 

lion's share of the entire Druze population worldwide (estimated one million).71 

They live predominantly in the rugged, mountainous region of Jabal al-Druz, in 

the southern governorate of Suwayda.  

 

The Druze call themselves ‘unitarians’ (muwaḥḥidūn), meaning they believe in the 

unity of God. The Druze religion originated from Isma‘ili Shi‘i faith and was 

founded in the eleventh century in Egypt (Hodgson 1965). Druzism is generally 

considered a blend of various beliefs and rituals, influenced by particularly 

Isma‘ilism, Neo-Platonic philosophy, Sufism, and Gnosticism. For that reason, 

many Syrian Muslims do not consider the Druze to be part of the Muslim faith 

(Landis 2007: 188).72 Their religious beliefs and practices are shrouded in mystery, 

even to the majority of the Druze people. Only a small group of initiates (al-‘uqqāl, 

‘the knowledgeable ones’), either men or women, has access to the secret texts and 

are fully initiated into the Druze doctrine. The vast majority of the Druze 

community, the uninitiated (al-juhhāl, ‘the ignorant ones’), are not trained in the 

religious teachings, and only know what is handed down to them through 

tradition. 

 

Article 307 SLPS states that the Druze community is explicitly exempted from 

those provisions that run counter to their beliefs. The article excludes the 

application of the SLPS for the Druze community on nine points, most importantly: 

impediments to marriage, dissolution of marriage, return of the dower or 

trousseau, intestate and testate succession. The most salient feature of the Druze 

                                                      
71 Estimates of the number of Druze residing in Syria vary greatly, the number mentioned here is based 

on figures presented on the website of the American Druze Heritage, which lists various numbers and 

sources, without claiming to know the exact number of Druze worldwide (see 

http://americandruze.com/Druze%20Population.html, last accessed 16 May 2012). There are also 

considerable communities in Lebanon, Israel, and Jordan.  
72 It remained unclear to me whether they regard or present themselves as Muslims, by means of taqiyya 

(‘simulation’). My interactions with members of the Druze community were limited and, furthermore, I 

did not investigate the matter closely. 
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stance towards Islamic law is the prohibition of polygamy, outlined in article 307 

paragraph b.  

The Druze generally follow the Hanafi school of law, however not in 

matters which are distinctively regulated by the Druze law and customs, such as 

matters related to marriage, divorce, and bequests (Layish 1982: 376). The Druze 

community has its own law of personal status (qānūn al-aḥwāl al-shakhṣiyyat li-l-

ṭā’ifat al-druziyya). The Druze personal status law was issued in Lebanon on 24 

February 1948, and amended on 2 July 1959, again in Lebanon. This law applies, 

for the most part, to Druze communities in Syria, Lebanon, and Israel (Anderson 

1955: 35; Layish 1997: 143). 

 

The Ottomans did not recognise the Druze as a religious community, for personal 

status matters they had to refer to the ‘general’ courts handling such matters, i.e. 

shar‘iyya courts (Layish 1997: 139). However, the French granted the Druze their 

own denominational court (al-maḥkama al-madhhabiyya) in Suwayda. After Syria’s 

independence in 1946, the Syrian government officially recognised the court in 

1948 (Landis 2007: 188).  

The Druze first instance court is housed in the general court building of 

Suwayda, next door to the shar‘iyya court. Since there is only one Druze court with 

a single judge in the entire country, there is only one Druze judge presiding over 

all Druze personal status affairs. In case of appeal, parties have to refer to the 

shar‘iyya-chamber of the Court of Cassation in Damascus. There once was a special 

court of appeal for the Druze, which consisted of a group of shaykhs, but this court 

was abolished in the 1950s.73  

  

In May 2009, I travelled to Suwayda. I visited the Druze court and talked to the 

then Druze judge, Ma’moun Barjas Al-‘Afif. According to judge Al-‘Afif, the 

majority of the cases presented to the court involved legal validation of bequests 

(tathbīt al-wiṣāya). The Druze have a different stance on testate succession than the 

Hanafi school of law, i.e. the Druze recognise absolute freedom in testation, 

without any restriction, whereas the Hanafi doctrine does not accept exclusion of 

                                                      
73  Interview with judge of the Druze court, Ma’moun Barjas Al-‘Afif, 19 May 2009, Suwayda. In 

addition, article 35.3 Judicial Authority Law makes note of this abolished appeal court. 
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legal heirs by a bequest (Layish 1982: 287). Other cases that were presented to the 

Druze court concerned mostly divorce cases. The divorce rate among the Druze, 

similar to other communities (see chapters 5 and 6), increased rapidly in recent 

times. Although, according to judge Al-‘Afif, divorce cases constituted only five 

percent of all the court cases, mostly judicial divorce (tafrīq) cases.74  

 

2.3.2 Christian communities in Syria 

 

During the first centuries of Christianity five cities emerged as important centres of 

Christianity, namely: Jerusalem, Antioch, Alexandria, Constantinople, and Rome. 

These five rites essentially form the stem from which the abundance of present-day 

churches derive. The first four rites are clustered together under the banner of 

‘Eastern Christianity’. In plain words one could say that each ‘Eastern’ rite has an 

Orthodox  Church and a Catholic counterpart. For example, in Syria we find a 

Syriac75 Catholic Church and Syriac Orthodox Church. Generally, the Orthodox 

churches are not united under a single authority; they have their own synods and 

bishops. The Eastern Catholic Churches, on the other hand, are united in 

communion with the Bishop of Rome, which means they acknowledge the Pope’s 

authority.  

Understanding Christianity in the Middle East, especially understanding 

the history, divisions and relations between the Eastern churches, is an arduous 

task. For the historical schisms, doctrinal and organisational differences and 

varieties of the Eastern Christian denominations, I refer to the numerous 

publications on Eastern Christianity (cf. O’Mahony 2008; O’Mahony and Loosley 

2010; Parry 2007). Following the division made by the Middle East Council of 

Churches, we see that the Eastern churches can be divided into four ‘families’, 

namely the Oriental Orthodox (non-Chalcedonian) Churches, the Eastern 

Orthodox (Chalcedonian) Churches, the Catholic Churches, and the Evangelical (or 

                                                      
74 During my visit to the court, an employee of the court registry presented the court’s registry book 

(daftar). He counted a total of 30 divorce cases in April 2009; 257 in 2006, 259 in 2007, and 312 in 2008, 

which included the three types of divorces recognised by the SLPS (i.e. ṭalāq, mukhāla‘a, and tafrīq), see 

chapter 4. 
75 The adjective ‘Syriac’ refers to the liturgical language used in these churches, namely classical Syriac, 

a Eastern Aramaic language, the language of the early Christians (Brock 2006: 20). 
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Protestant) Churches.76 The Assyrian Church of the East can be considered a fifth 

‘family’; however, it is not listed as such by the Middle East Council of Churches. It 

would be beyond the scope and topic of this dissertation to try to summarise or 

explain how these ‘families’ differ from one another or how they relate to one 

another. I will therefore only deal with the churches that are found in Syria, 

particularly the churches and courts I was able to include in my research. 

 

Syria is part of the cradle of early Christianity and continues to house the earliest 

churches until this day. In addition, as a result of the Crusades campaigns in the 

Levant, the settlement of Christian missionaries, and of, more recent date, Iraqi 

refugees and foreign domestic workers in Syria, various Western, mainly 

Protestant, churches emerged in the country. Allegedly, the various Christians 

denominations make up around 10 per cent of Syria’s estimated 22 million 

population.77 Since there are no official statistics available on religion in Syria, one 

can only guess how many Christians citizens there really are. It has been reported 

that the number of Christians has dropped to 8 per cent, due to immigration 

following the nationalisation projects of the Syrian economy and education system 

in the 1960s (Moussalli 1998: 287). 78  On the other hand, since the American 

invasion of Iraq in 2003, Syria took in about 1,5 million Iraqi refugees, many of 

which were Christians. Most Christians live in urban areas in and around the cities 

of Damascus, Homs, Hama, Aleppo, Lattakia, and in the far north-east governorate 

of Hassaka. 

 

I & II. The Orthodox Churches (Oriental and Eastern Orthodox) 

 

The largest group of Christians belongs to the Greek Orthodox (rūm urthūdhuks)79 

church, the number is estimated at 503,000 souls (Courbage & Fargues 1998: 209).80 

                                                      
76  See the Middle East Council of Churches (MECC), at www.mec-

churches.org/member_churches/member_churches.htm, accessed 17 May 2012.  
77 Central Intelligence Agency, The World Fact Book 2013; International Religious Freedom Report 2012 

(above n. 1). 
78 Central Intelligence Agency, The World Fact Book 2013; International Religious Freedom Report 2012 

(above n. 1). 
79 These churches follow the so-called Byzantine rite, which originates in the Greek city of Antioch and 

later developed in Byzantium or Constantinople. The adjective ‘Greek’ (in Arabic: rūm) refers to the 

Byzantine rite and has no reference to the Hellenic ethnicity or nationality. 

http://www.mec-churches.org/member_churches/member_churches.htm
http://www.mec-churches.org/member_churches/member_churches.htm
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The Patriarch of Antioch and All the East, His Beatitude John X (Yazigi), is their 

spiritual leader and has its seat in Damascus since 1342. Other Orthodox churches 

are the Armenian Orthodox (est. 111,800 members) and the Syriac Orthodox (est. 

89,400 members). The Patriarch of the Syriac Orthodox Church, His Holiness 

Ignatius Zakka I ‘Iwas, has his seat in Damascus since 1959.81  

 

III. The Catholic Churches 

 

In Syria there are six Catholic denominations that recognise the authority of the 

Pope, i.e. Melkite Greek (est. 111,800 members), Maronite (est. 28,000), Armenian 

Catholic (est. 24,600), Syriac Catholic (est. 22,400), Latin 82  (est. 11,100), and 

Chaldean Catholic (est. 6,700). The Patriarch of the Melkite Greek Catholic church, 

His Beatitude George III Laham, has his seat in Damascus. 

 

IV. The Evangelical or Protestant Churches 

 

The third recognised Christian ‘group’ are the Evangelical communities or 

Protestants, in Arabic commonly referred to as injīlī, in total estimated at 20,100 

adherents. The Evangelical churches include Baptist, Presbyterian, Alliance 

Church, Church of Nazarene, Reformed, Episcopal (i.e. Anglican)83, and Armenian 

Evangelicals. Most churches are associated with the National Evangelical Synod of 

Syria and Lebanon, which has its headquarters in Beirut. 

 

V. The Assyrian Church of the East  

 

                                                                                                                                       
80 All the figures related to Christians cited in this chapter date back to 1995 and are cited in Courbage & 

Fargues (1998). 
81 For centuries the Patriarch of Antioch resided in South-East Turkey, due to the political situation in 

the first half of the twentieth century the Patriarchal See was forced to move, first to Homs in 1933, later 

to Damascus in 1959 (Murre-Van den Berg 2007: 259). 
82 The Latins are also designated as Roman Catholics, meaning they follow the Western rite. 
83 According to the minister and judge of the Damascus Evangelical court, Boutrus Za‘our, a relatively 

new group in Syria, originally from Sudan (interview 26 March 2009, Damascus). 
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From an historically perspective, one could group the Assyrian Church of the East 

(est. 16,800) 84 and the Chaldean Catholics together into a ‘fifth’ family group of 

Eastern Christian churches (O’Mahony 2008: 12). I have no information on the legal 

situation of the Assyrian Church of the East, but I assume its members are 

governed by a separate personal status code as they are recognised as a religious 

community with legislative and judicial autonomy in the field of personal status 

(see below). The Chaldean Catholics are the Catholic counterpart of the Assyrian 

Church; because the Chaldean Catholics recognise the authority of the Bishop of 

Rome, they are considered to be part of the Catholic ‘family group’ (see above). 

 

2.3.2.1 Christian personal status laws & courts 

 

Article 36 of the Judicial Authority Law stipulates that the denominational courts 

(al-maḥākim al-rūḥiyya) remain the competent courts for the non-Muslim 

denominations, as defined in Law no. 60/L.R. enacted by the French High 

Commissioner de Martel on 13 March 1936. The 1936 Resolution lists the following 

communities: Maronite, Greek Orthodox, Greek Catholic Melkite, Armenian 

Orthodox, Armenian Catholic, Syriac Orthodox, Syriac Catholic, Assyrian 

Chaldean, Chaldean (Catholic), Latin, Protestant.85 Only these officially recognised 

religious communities are permitted to draft and apply their legislation internally, 

however, within in the national legal framework, meaning that they still require 

official government approval by law if they wish to change their legislation (Berger 

1997: 119).86 The most recent example is the promulgation of a new personal status 

law for the Catholic communities in 2006, which was authorised by Presidential 

Decree. In chapter 3 the circumstances surrounding the issuance of this new law 

will be discussed in more detail.   

 

 

 

                                                      
84 The Catholicos-Patriarch of the Assyrian Church of the East, Mar Dinkha IV, remains in exile in 

Chicago (Murre-Van den Berg 2007: 260). 
85 See Damascus Bar Association website at: 

http://www.damascusbar.org/AlMuntada/showthread.php?t=12413, last assessed 17 May 2012. 
86 Interestingly, according to Rose, it is only in the Muslim-dominated countries that Christians have 

consciously developed and codified their own community laws (1982: 160, 174). 

http://www.damascusbar.org/AlMuntada/showthread.php?t=12413
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Orthodox Laws of Personal Status & courts 

 

The three Orthodox churches each have their own recognised Orthodox law of 

personal status, which are the Greek Orthodox Personal Status Law (Law no. 23, 27 

June 2004), the Syriac Orthodox Personal Status Law (Law no. 10, 6 April 2004), 

and Armenian Orthodox Personal Status Law (number and date unknown). The 

Syriac as well as the Armenian Orthodox laws are applicable to the respective 

communities in Syria and Lebanon (see Al-Zawahira 2004). During my time in 

Syria, various sources hinted that the Orthodox churches recently attempted to 

draft new personal status laws, but as far as I know none of these drafts were ever 

submitted to Parliament.  

 

There is an Orthodox denominational (rūḥiyya) court in every diocese, which 

includes Damascus, Homs, Hama, Lattakia, and Aleppo. Cardinal writes that, 

since 2004, lay judges, in other words non-clergy, have the right to preside over 

Greek Orthodox courts. What is more, contrary to the shar‘iyya courts, women can 

serve as a judge in the Greek Orthodox courts (2010: 201). 

 

Catholic Law of Personal Status & courts 

 

On 13 June 2006, the People’s Assembly (majlis ash-sha‘b) approved a new law for 

the Catholic communities in Syria, the Catholic Law of Personal Status (hereafter 

CLPS); on 18 June 2006 it was promulgated by Presidential Decree as Law no. 31.87 

The CLPS is, for the most part, based on the Code of Canons of the Eastern 

Churches, issued by late Pope John Paul II in 1990. In addition to the CLPS, the 

Catholic courts also resort to Chapter VII ‘Marriage’ of the Code of Canons of the 

Eastern Churches in its entirety, i.e. Canons 776-866. These canons are added as a 

supplement (in Arabic) to the CLPS and have direct legal effect.  

 

                                                      
87 The Catholics in Lebanon, for example, are also governed by Eastern canon law, but in Lebanon the 

Catholic law never reached the official status of statutory law. In 1951, Christian and Jewish national 

laws were issued, but they were never ratified by the Lebanese government, they thus operate as ‘quasi 

law’ (interview with judge Fr. Antoun of the Catholic court in Damascus, 25 April 2008; Lamia 

Shehadeh 2010: 211). 
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The Catholics have a first instance court in every diocese, and, in addition, 

Damascus has a court of appeal. Besides, the Vatican ‘Rota’ court can, in special 

circumstances, hear appeals from decisions of the Catholic courts (El-Hakim 1995: 

149). 

 

Evangelical Law of Personal Status & courts 

 

The Evangelical Law of Personal Status was drafted by the National Evangelical 

Synod of Syria and Lebanon, which has its headquarters in Beirut, Lebanon, and 

dates back to 1949. The Syrian government accepted the Law in 1952, subsequently 

amended in 1962.88 In the spring of 2009, I was told that a new draft law was 

pending before the government waiting for approval. However, as far as I know, it 

was never approved. 

 

The Evangelical personal status courts can hear cases of the following four 

denominations: Baptist, Presbyterian, Alliance Church, and Church of Nazarene. In 

total there are four denominational courts, namely in Damascus, Homs, Lattakia, 

and Aleppo.89  

 

2.3.3 The Jewish community 

 

Following Syria’s longstanding state of war with Israel, the Jewish communities in 

Syria diminished. From 1947 until 1992, Jews were restricted to travel, both in and 

outside the country, until President Hafez al-Asad lifted the travel restrictions in 

1992. As a result, in the 1990s, thousands of Jews left the country and immigrated 

to the United States, Brazil, and Mexico. Today, fewer than 100 Jews remain in the 

cities of Damascus, Aleppo, and Qamishli (Klingman 2010; Tuttle 2005). 

 The Jewish community is governed by the Jewish Book of Rulings 

concerning Personal Status (kitāb al-aḥkām al-shar‘iyyat fī al-aḥwāl al-shakhṣiyyat li-l-

mūsawiyyīn). If, how and by whom the law is applied is unknow; because of the 

                                                      
88 Interview with minister and judge of the Damascus Evangelical court, Boutrus Zaʻour , 26 March 

2009, Damascus. 
89 Interview with minister and judge of the Damascus Evangelical court, Boutrus Za‘our , 26 March 

2009, Damascus. 
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sensitivity of anything to do with the Jewish community in Syria, I did not make 

any inquiries to the position of the Jewish community during my fieldwork. 

 

2.4 Other applicable laws  

 

The Law of Judicial Procedures and the Judicial Authority Law were already 

mentioned earlier. These national laws set out the organisation of the judiciary and 

the basic judicial proceedings to be followed by all courts, including the various 

personal status courts.90 Furthermore, the courts are required to follow the rules of 

evidence as prescribed by the Law of Evidence (qānūn al-bayyināt), Law no. 

359/1947. The law is inspired from Egyptian law, which, in turn, is inspired by 

French law and contains a few rules inherited from sharī‘a (El-Hakim 1990: 282). 

However, the SLPS diverts from the Law of Evidence when it comes to rules 

regarding testimonies and oaths. The SLPS differentiates between men and 

women, for example: women need to testify and pronounce an oath in unison, 

pursuant to article 12 concerning marriage witnesses.91 The Law of Evidence, on 

the other hand, does not make a distinction between a man’s and a woman’s 

testimony; their individual testimonies are equally valid in a civil or criminal court 

(Cardinal 2010: 191). All personal status courts are also bound by the procedures 

laid down in the Civil Status Law (qānūn al-aḥwāl al-madaniyya), law no. 26/2007, 

amended in 2011.92 The law stipulates that all marriages, divorces, children, and 

deaths have to be registered at the Civil Registry (El-Hakim 2007: 280). 

 

2.5 Complex realities of the intersection of jurisdictions 

 

Religion (dīn) or denomination (ṭā’ifiyya) is the determining feature in choosing 

which personal status law applies. The religion into which one is born determines 

which jurisdiction in matter of personal status applies. A person’s religious 

identity is not registered on one’s identity card93 but has to be registered in the 

                                                      
90 See also Berger’s article, in which he refers to examples of Court of Cassation rulings in this regard 

(1997: 120). 
91 This gender imparity only exists in personal status cases, in civil and criminal law a woman’s 

testimony is equal to that of a man (Taha 2010: 312 n. 47). 
92 See: http://www.syrianlaw.com/?page=news_read&threadid=593, accessed 16 July 2012. 
93 This requirement was abolished in 1949, under the rule of colonel Al-Za‘im (Botiveau 1998: 115). 

http://www.syrianlaw.com/?page=news_read&threadid=593
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Civil Registries (Maktabi 2010: 560). It is not possible to have ‘no religion’; atheists 

do not exist in Syria, at least not according to the Civil Registry. For that reason it is 

not possible, for example, to contract a civil marriage; one has to marry either 

according to the provisions of the SLPS or one of the canonical laws. But what 

happens when persons belonging to different religions or denominations want to 

get married or divorced? Which jurisdiction applies when one of the parties (or 

both) seeks to exercise his or her rights or when a legal dispute arises? 

 

To call to mind what was described earlier, in line with Berger’s study on Egyptian 

family law, one could say that there are two legal systems in the field of family 

law, i.e. one for Muslims and one for non-Muslims (cf. Berger 2005, Tadros 2009).94 

This duality or legal plurality does not, however, entail equality between the 

different religious communities, but rather an imbalanced or asymmetrical 

plurality, because the SLPS and the courts that apply the law, i.e. the shar‘iyya 

courts, clearly have the upper hand, as will be demonstrated below.  

The supremacy of the SLPS and the shar‘iyya courts is explained by the 

concept of public order (al-niẓām al-‘āmm) (Berger 1997: 122).95 The SLPS is the 

general law in matters of personal status and only exempts Druze and non-

Muslims in specified cases. As we saw earlier, this asymmetric duality is reinforced 

by various laws, such as the SLPS (Arts. 306-308), the Law of Judicial Procedures 

(Arts. 535-547), and the Judicial Authority Law (Arts. 33-36).  

 

2.5.1 Mixed marriages and conversions 

 

The supremacy of the SLPS becomes especially apparent when the jurisdictions of 

different religions intersect.96 When a non-Muslim woman marries a Muslim man, 

the SLPS will be applicable; when a Druze woman marries a Sunni Muslim man, 

the SLPS will also be applicable.97 A Christian or Jewish woman, i.e. a woman who 

belongs to the ahl al-kitāb (the recognised monotheistic religions), can marry a 

Muslim man, but it is not possible for a non-Muslim man to marry a Muslim 

                                                      
94 See chapter 1, section 1.7. 
95 Interview with lawyer Hala Barbara, Damascus, 25 March 2008.  
96 Berger uses the term ‘interreligious law’ to refer to the situation when more than one religious family 

law applies to a single case (2005: 102).  
97 In chapter 5 I will describe a case of a marriage between a Druze woman and a Sunni Muslim man. 
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woman, for article 48.2 SLPS states that a marriage between a Muslim woman and 

a non-Muslim man is considered invalid (bāṭil). If a non-Muslim man wants to 

marry a Muslim woman, he needs to convert to Islam. A Christian or Jewish 

woman who marries a Muslim man is not required to change her religion, but the 

children will be automatically Muslim and the wife cannot inherit from her 

husband, for article 264 sub b SLPS states that a non-Muslim cannot inherit from a 

Muslim. However, when a woman converts to Islam and the husband does not, the 

marriage will be considered invalid and will be dissolved due to article 48 

paragraph two. Interestingly, in Lebanon, following the equality in personal status 

laws, mixed marriages across all religions and denomination is legally possible, 

and thus the non-Muslim Lebanese man can marry a Lebanese Muslim woman 

(Weber 2008: 28).98 

 

Various studies, both historically and contemporary, on legal practices in the 

Middle East demonstrated that non-Muslims frequently took their case to a 

shar‘iyya court (cf. Al-Qattan 1999; Hasan 2003; Rose 182; Shaham 1995, 2006). 

Either because they had to, for example because it concerned a mixed religion case 

(e.g. Muslim vs. non-Muslim) or they resorted to a Muslim court, instead of 

turning to their own denominational court, in order to obtain a more favourable 

ruling (Al-Qattan 1999: 429-30; see § 1.1.1). In the present time, Christians in 

Muslim-majority countries, such as Egypt and Syria, occasionally still turn to 

shar‘iyya or family state courts because they believe their personal or financial 

interests are better served by personal status laws that apply to Muslims. The most 

common reason, however, is to obtain a divorce under the SLPS. 

For Christians it is very difficult to divorce and therefore men and women 

sometimes refer to drastic measures, such as converting to Islam in order to obtain 

a divorce. Maktabi maintains that these ‘conversions of convenience’ by Christian 

men occur with the intention to avoid the long divorce proceedings of the 

Christian courts, and because the Islamic divorce rules ‘are more lenient’ (2010: 

562). The judges of the Christian courts are aware that this can happen. As a result, 

according to one of my interviewees, Christian court rulings can sometimes 

intentionally be more favourable to the husband; for example, by awarding the 

                                                      
98 The Egyptian and Jordanian personal status laws, for example, also contain a similar provision to 

article 48.2 SLPS (Weber 2008: 28). 
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wife only a small amount of alimony after dissolution (or nullification) of the 

marriage. When a wife objects to such a ruling, the judges commonly tell her 

accept the ruling because otherwise she runs the risk that her ex-husband converts 

to Islam and takes the children from her.99 

Through my contacts with lawyers and other legal practitioners, I learned 

of some of these conversion cases. When I enquired further with some, mostly 

Christian, legal professionals, the response was generally cautious; most of them 

nervously dismissed the issue. The reactions to my enquiries made it very clear it 

was a highly sensitive subject, particularly among Christians. During my time in 

the Catholic court of Damascus, it happened a few times that a case was presented 

to the court which involved a spouse, usually the wife, who filed a petition for 

nullification of the marriage because the other spouse had converted to Islam. 

Because even if the marriage is dissolved by a shar‘iyya court, it does not mean that 

the marriage is thereby also considered dissolved by a Christian court. The 

Christian courts will not recognise the ‘Muslim’ divorce, for the marriage will 

continue to exist according to Christian doctrine. The ‘divorced’ Christian spouse 

will need to resort to his or her denomination court to ask for a separation or 

nullification of the marriage according to his/her canonical law, if he/she wants to 

remarry.100 

 

What is important here is that, in case of conversion to Islam, the SLPS 

becomes the applicable law and the shar‘iyya courts are considered the 

competent courts (Berger 1997: 124-125). In this context, an interesting 

Court of Cassation ruling of 1998 cited by Georges in his study on the 

rights of Christians in the Middle East is worth mentioning. It concerned a 

case in which two brothers of a Muslim wife who was married (out of 

court) to a Christian man, had stated in a shar‘iyya court that they 

witnessed the husband’s pronunciation of the shahāda, i.e. the Muslim 

declaration of faith. The brothers’ testimony was accepted by the court and 

the man was considered Muslim, despite the fact that the husband denied 

he converted to Islam; he claimed he never pronounced the shahāda. The 

                                                      
99 Personal communication with a senior Christian lawyer, November 2008, Damascus. 
100 In chapter 4 and 6 the status of a Christian, sacramental marriage and the indissolubility thereof will 

be discussed in more detail. 
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husband appealed to the Court of Cassation, but it denied his claim and 

confirmed the ruling of the shar‘iyya court. The man was considered 

Muslim even though he considered himself Christian (Georges 2012: 294).  

 

2.5.2 Children and interreligious marriages  

 

Conversion also affects the issue of child custody. When one of the parents 

converts to Islam, the SLPS can also be invoked by the converted parent in order to 

claim full child custody. In order to understand the complexities that arise from 

claims over child custody in an interreligious marriage or parenthood, the different 

aspects of child custody as regulated by the SLPS need to be elaborated upon and 

analysed in more detail.  

 

Child custody can be divided into legal guardianship (wilāya) and nursing (ḥaḍāna). 

The parents have shared custody over their children, but the father will always 

have sole legal guardianship (wilāya) over his children until they reach the age of 

eighteen years (Art. 162 SLPS), also when the parents divorce. Guardianship is 

divided into two categories: guardianship over the person (al-wilāya al-nafsiyya) 

and guardianship over the minor’s property (al-wilāyat ‘alā al-māl). Guardianship 

over the person implies authority over education, medical treatment, instruction, 

careers guidance, consent to marriage, and any other affairs concerning a minor’s 

interests (Art. 170.3). Both types of guardianship devolve upon the father or the 

paternal grandfather (Art. 172). In absence of a father or paternal grandfather, the 

second paragraph of the latter provision refers to article 21, which deals with 

guardianship in marriage (al-wilāyat fī al-zawāj). Guardianship over the minor’s 

person, and not guardianship over the minor’s property, can be awarded to a male 

agnate, in the order of inheritance, provided that he is in a degree of consanguinity 

precluding marriage (maḥram) (article 170.2 in conjunction with article 21). 

Furthermore, the court can appoint a female, for example the mother, as a 

custodian (waṣī) to manage the minor’s property (Art. 173). However, a mother 

cannot act as a guardian of her minor son/daughter’s person, which means that she 

cannot, for example, act as his or her guardian in marriage (Cardinal 2010: 191). 

The other component of child custody, besides legal guardianship (wilāya), 

is physical custody or nursing (ḥaḍāna). The right to nurse a child is the prerogative 
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of the mother (Art. 139). In the event of divorce, the mother may ask for the court 

to give her the right to nurse her children until the age of 15 for girls and 13 for 

boys (Art. 146). However, article 138 stipulates that a woman loses her nursing 

right when she (re)marries someone outside the child’s immediate family, i.e. to a 

non-maḥram man.  

 

It is important to bear in mind that the SLPS rules pertaining to legal guardianship 

(wilāya) are applicable to Muslims as well as non-Muslims (Art. 535 Law of Judicial 

Procedures). Physical custody (ḥaḍāna), on the other hand, is one of the matters in 

which Christian and Jewish communities are competent to apply their own laws 

(Art. 308 SLPS). This intersection of different jurisdictional aspects of child custody 

can lead to complicated and oftentimes distressing situations. 

 

2.5.3 ‘Islam is the better religion’ 

 

Some of my informants told me about cases where Christian men had converted to 

Islam and subsequently went to a shar‘iyya court to demand full custody over their 

children, i.e. physical custody in addition to legal guardianship. I heard of at least 

three court rulings, one of which I read myself, in which a shar‘iyya judge had 

awarded the father the exclusive nursing right. In this particular case the father 

had obtained the nursing right over his children, who were still in the age of 

ḥaḍāna, as he was considered more suitable because he was a Muslim. The ruling 

said in so many words that his religion, i.e. Islam, is the better religion and for that 

reason he should raise the children (dīnuhu huwa al-dīn al-aṣlaḥ li-tarbiyyat al-awlād). 

In other words, the Muslim father was given preference over the non-Muslim 

mother.101  

 In another case, a Christian married man had begotten a child by another 

woman, a Muslim woman. The woman wanted the father to recognise the child as 

his own, which he did. However, legal guardianship over his child was taken from 

him because he was a Christian and the mother insisted on raising the child as a 

Muslim. I do not know, however, who was appointed as the legal guardian of this 

child, instead of the father. According to article 170.1 SLPS, the paternal 

                                                      
101 See Tadros for a similar situation in Egypt (2009: 126 ff.); Georges observes similar legislative and 

legal practices in most Arab countries, with the exception of Lebanon (2012: 289-92). 
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grandfather would have been the first in line to be appointed as the legal guardian, 

but since he, most likely, was a Christian too, it is more likely that one of the 

mother’s male relatives was appointed legal guardian. 

 

The SLPS remains silent on the issue of custody and the upbringing of children of 

an interreligious marriage. Georges explains that the judiciary of several Arab 

countries, including Syria (in line with article 305 SLPS), therefore refer to the work 

of Qadri Pasha (2012: 289). The argumentation that the Muslim parent belongs to 

the better religion refers to article 381 of the Qadri Pasha Code. This article states 

that a non-Muslim parent, holding the nursing right, can take care of the child until 

he or she can understand religion (ḥattā ya‘qila dīnan), but this right can be taken 

from the non-Muslim parent if the court establishes that he/she has a negative 

influence on the child’s religion, i.e. Islam.102  

Another article that is of importance here is article 129 of the Qadri Pasha 

Code. This provision states that when a non-Muslim spouse converts to Islam, the 

children born (and not yet born), i.e. minors, from this marriage will follow the 

religion of the Muslim parent.103 The Court of Cassation, however, ruled on 12 

February 1970 that a child may return to the Christian faith when he/she has 

reached the age of discernment (rushd), if he/she chooses not to recognise Islam as 

his/her religion (Feller 1996: 216). Interestingly, Berger refers to another Court of 

Cassation ruling, dated 23 May 1970, which concerned a case in which this right 

was not recognised by the highest court of Syria. In the latter case, a father had 

converted to Islam when his son was still a minor. When the son attained the age 

of majority he wanted to return to his original faith, i.e. Christianity, but the Court 

of Cassation ruled that ‘it could not interfere in the freedom and competence of the 

Civil Registrar’, who had refused to register this change in religion (1997: 125). 

Georges, on the other hand, describes a case of a Christian son who, at the age of 

23, discovered that his father, before marrying his mother, converted to Islam in 

order to divorce his first wife. The ‘Muslim’ father remarried another Christian 

woman and the children born from this marriage were registered as Muslims by 

                                                      
102 The Syrian Court of Cassation ruled in 1981 that, based on article 381 Qadri Pasha, a shar‘iyya judge 

can investigate allegations of negative influence of a non-Muslim parent on the child’s religion (Georges 

2012: 289). 
103 It should be added that this provision only concerns children who reside in a Muslim country, i.e. 

outside the ‘house of Islam’ (dār al-islam). 
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the Civil Registry, because, after all, children follow the religion of the father, in 

this case, Islam. For the sake of completeness, it should be mentioned that a 

converted adult cannot return to his or her original faith (Georges 2011: 118). The 

now adult son was raised a Christian by his parents and for that reason the court 

accepted the son’s request to be registered as a Christian in the Civil Registry. 

Nevertheless, the difference in religion between this father and his children 

exclude the latter from inheritance of their father, who was considered Muslim 

(2011: 118-19). 

 

Finally, some people contract an interfaith marriage, even though it is legally 

invalid. What happens to these types of marriages and, more importantly, what 

about the status of the children born of these marriages? An invalid interfaith 

marriage can lead to sad legal realities for all family members, both spouses and 

children, as the following example demonstrates. In his study on the rights of 

Christian minorities in the Middle East Le droit des minorities, Georges cites a case in 

which, although legally impossible following article 48.2, a Muslim woman had 

married a Christian man.104 When they wanted to register their two children at the 

Civil Registry, they were told they could not because the children were born of an 

invalid marriage. Georges maintains: 

 

‘Sur le conseil d’un juge, la femme a porté plainte devant le tribunal << 

charié >> en prétendant que l’époux lui avait menti sur sa vraie religion. Le 

tribunal avait declare leur marriage corrompu et il a reconnu les deux 

enfants comme appartenant à leur père. Le tribunal a ordonné en outre la 

separation immediate entre le couple et l’inscription des enfants en tant 

que musulmans car c’est la logique de suivre << la religion la plus honnête 

des parents >>’. (2012: 294) 

 

Hence, the couple was forced to divorce because the SLPS did not recognise their 

union. Furthermore, they were forced to disguise the truth in order to obtain proof 

                                                      
104 Georges does not give any further information on where or how the marriage was contracted, I 

suspect it was a so-called ‘urfī marriage (see chapter 5 § 5.6, for a detailed discussion of these types of 

marriages). 
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of paternity. Here too, the children followed the Muslim parent, in this case the 

mother, because Islam was considered the righteous religion. 

 

The examples described above demonstrate how the Muslim faith is given 

preference over other faiths. When a non-Muslim father or mother converts to 

Islam, the religious identity of the converted parent automatically devolves upon 

the children. Here we see that, using Tadros’ words, ‘the application of the content 

of the Muslim Personal Status Law is not gender specific, rather religion-specific.’ 

(2009: 130) The supremacy of the Islam is particularly evident when a non-Muslim 

woman converts to Islam. Because  whereas the provisions of the SLPS, similar to 

Egypt’s personal status law, normally privilege men over women, in the event of 

conversion of the wife or mother, the husband or father loses out to his Muslim 

(former) spouse. Thus, as an exception to the rule, when a non-Muslim woman 

converts to Islam, the woman is privileged over the man. Here we see how the 

‘laws of patriarchy’ are superseded by ‘the laws of religious affiliation’ (Tadros 

2009: 132), in this case to the advantage of Islam and the SLPS. 

 

2.6 Conclusion 

 

This chapter presented the mosaic of personal status laws and courts that are 

found in Syria today. The most important law of personal status, the SLPS, enjoys 

the status of being the general, overriding law, which applies to all Syrians, 

regardless of their religion or denomination. That being said, the Druze, Jewish, 

and various Christian communities are exempted from certain provisions of the 

SLPS and are allowed to apply their own laws within the framework of the 

national legal system. Still, the SLPS and the courts applying the SLPS, i.e. the 

shar‘iyya courts, clearly hold a privileged position in the field of personal status. 

This creates an asymmetrical duality in Syria’s family law, where the SLPS and the 

shar‘iyya courts enjoy the upper hand over the other laws and courts. 

 

Consequently, because the SLPS is primarily based on Islamic jurisprudence, non-

Muslims sometimes find themselves in a position where Islamic law is applicable 

to them too. The supremacy of the SLPS thus also has significant implications on 

non-Muslims, especially when different jurisdictions intersect, for example, in 
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cases of interdenominational or interreligious relations or when one of the spouses 

converts to another religion. The asymmetrical duality in Syria’s family law 

becomes especially apparent in interreligious relations, which can have detrimental 

effects on spousal as well as parent-child relationships, as a converted Muslim 

spouse or parent is generally privileged over the non-Muslim spouse or parent. 

The privileged position of Muslim affiliation over non-Muslim can lead to, for 

example, a forced dissolution of the marriage, due to the provisions of the SLPS, or 

child custody being taken from the non-Muslim parent in favour of the Muslim 

parent. 

  



 

 

3      Debating and changing family law 

 

 

 

‘[L]e moment le plus dangereux pour un mauvais gouvernement 

est d'ordinaire celui où il commence à se réformer.’ 

 

A. de Tocqueville, L'Ancien Régime et la Révolution105 

 

 

Introduction 

 

The previous two chapters described the historical and contemporary development 

of Syria’s family law and its current plural legal landscape, in which we find an 

array of personal status laws and courts. Syria’s legal plurality in family law has its 

foundation in the Ottoman millet-system, which gave religious minority (non-

Muslim) groups the right to apply their own religious laws in matters of personal 

status. History also showed that changes or reforms in the domain of family law in 

the Middle East were often controversial and, as will be explained in this chapter, 

remain a sensitive issue today. 

During the last decade, several efforts were made by the Syrian 

government and civil society groups to introduce changes to the personal status 

laws, most importantly the SLPS; some of these recent developments will be 

discussed in this chapter. It will become clear that (proposed) changes in the field 

of family law of late were often accompanied by political and social turbulence. 

While the government always retained final decision-making authority, it was 

nevertheless susceptible to demands of various – sometimes opposing – groups, 

including secular, civil society, and religious groups.  

 

Buskens contents in his article on family law reform in Morocco that the content of 

the Moroccan family law ‘is a social construction, shaped by political 

considerations’ (2003: 71; cf. Tadros on Egypt (2009: 119). Similarly, the content of 

the SLPS is a product of its time, influenced and shaped by socio-political 

developments. Its contents may, for the most part, be nearly sixty years old, 

                                                      
105 De Tocqueville (1887: 259). 
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today’s SLPS can still be regarded as a compromise or result of a delicate balancing 

act between patriarchal family values, religious claims, and progressive demands. 

The recent developments concerning personal status reforms in Syria, as I will 

argue in this chapter, confirmed this observation. 

 

In chapter 1, I discussed Pinto’s ‘use of Islam as a cultural idiom’ by different 

actors, including the state, as a political instrument (2011: 191-92). In his article, 

Buskens points to the important symbolic role of Islam in society, in relation to 

Moroccan family law. He maintains that ‘[f]amily law has become a symbol of the 

place of Islam in society and of the right to participate in politics.’ (Buskens 2003: 

122) He explains that ‘family law and gender serve as powerful political symbols in 

the modern Muslim world’ (2003: 71; Hélie-Lucas 1994). In this chapter, I will 

contend that the role that family law plays in Morocco is similar to that in Syria. In 

Syria too, family law and gender policies are of great symbolic value, and 

indicative for the role religion and the various religious communities (are allowed 

to) play in Syrian society. Of course, like any comparison, the comparison of the 

role of family law in Morocco and Syria, does not hold true completely, as the 

countries come from different historical, political and religious backgrounds. For 

example, the current Moroccan King Muhammad VI played a decisive role in 

reforming and proclaiming the new family law in 2004; President Bashar al-Asad’s 

role regarding law reform, on the other hand, was not as decisive. Rather, Al-

Asad’s stance bears more resemblance to the strategy employed by the late 

Moroccan King Hassan II in 1993, who took firm control over the reforms and 

accepted only extremely modest reforms, so as to avoid social upheaval in the 

country (Buskens 2003: 79-83). Similarly, the government of Al-Asad has attempted 

to avoid social and religious unrest and instead sought to preserve the status quo. 

 

This chapter embarks on an examination of the government’s secular ideology in 

relation to its contested relationship with Islam. In line with this ideology, the 

Syrian government advocated state feminism and equality between the sexes. 

Gender equality and religious diversity are important ideologies for the regime to 

support, yet difficult to uphold due to its contested political legitimacy, as will be 

explained in the course of this chapter.  
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The year 2003 was a year that marked the start of various social initiatives in the 

field of family law, including proposals to reform the SLPS and other proposals to 

amend existing laws. The second and largest part of this chapter will describe 

several of such proposals and activities, in addition to a number of civil society 

organisations and individuals who were active in this domain. Furthermore, some 

noteworthy changes in the field of family law will be discussed, including the new 

Catholic personal status law of 2006, two controversial drafts for a new SLSP in 

2009, and finally, a minor but significant amendment to the SLPS that was made in 

2010. This chapter will be concluded with an analysis as to why reform in family 

law remained a politically sensitive issue in the recent past. 

 

The sources that are used for this chapter are, most importantly: interviews with 

some of the most important participants of the recent debates, such as initiators of 

the 2003 petition, members of civil society groups, members of Parliament, 

lawyers, scholars, and religious figures. In addition, I will refer to some of the draft 

law projects that were published and which are in my possession. 

 

3.1 The challenge of secularism 

 

The Baʻth Party has always, in line with the ideology of Arab nationalism, 

espoused a secular ideology. The Party envisioned ‘a society in which all Arabs 

would be equal, irrespective of their religion.’ (Van Dam 2011: 17); a vision which 

would minimise the role of religion in society and guarantee equality for all 

citizens, including religious minorities. However, the secular nationalist ideals did 

not touch a chord with all Syrians.  

From its coming to power in 1963, Syria’s Baʻth Party has had a 

troublesome relationship with Islam, in particular with some segments of the 

Sunni population. The Party’s secular ideology proved difficult to uphold, also 

with regard to family law. As explained in the first chapter, history showed that 

both the Sunni majority and the various Christian minorities were often ill-

disposed towards far-reaching government interference in the domain of family 

affairs. An initiative by the early Baʻth government to introduce a secular family 

law was staunchly rejected (Rabo 1996: 170), and no attempt to introduce a civil 

family law has been undertaken since. Christian leaders feared they would lose 



Debating and changing family law 

 

 

86 

  

their privileges, whereas many Sunnis perceived any secular-oriented reform in 

family law by the secular, non-Sunni government as interference in religious 

affairs. A matter in which, according to many Sunnis, the ‘Alawi-dominated 

government has no legitimate say, because of its lack of, or at least shaky, religious 

legitimacy.106 Due to this sensitivity, the government remained reluctant to push 

for reforms in family law (Rabo 2005c: 726).  

 

In response to challenges to its political and religious legitimacy, the regime felt 

‘compelled to allow some room for controlled religious activity and discourse.’ 

(Sparre 2008: 11) It did so by allowing the ‘Islamic character of public space’ to 

increase over the last few decades (Rabo 2012a: 131). According to Rabo, this 

increased public display of Islam is a source of great concern to many Christians, 

who fear that it may infringe upon the ‘secular, minority’ character of the regime, 

which is considered a safeguard against increased Islamic public dominance 

(2012a: 131). Rabo’s observation corresponds with my own experiences in 

Damascus; during my fieldwork I met several Christians who longingly recalled 

the times when women were able to wear miniskirts and interact more freely with 

the opposite sex. Besides allowing public display of Islam, the regime also tried to 

reaffirm and expand its control of religious activities and Islamic discourse (Pinto 

2011: 192). In his article about the relationship of the Baʻth regime with Islam, 

Paulo Pinto cites President Bashar al-Asad from an interview (Al-Asad had) with 

an American journalist in May 2010, in which he stated ‘that the biggest challenge 

he faced was ‘[h]ow can we keep our society as secular as it is today.’’ (2011: 192) 

 

3.1.1 State feminism 

 

The Baʻth Party in Syria, similar to other secular-oriented governments in the 

region, e.g. Turkey and Tunisia, used and mobilised women as symbols of 

development and modernisation of the nation. At the same time, the government 

fostered the ideal of a sound and stable family as the mainstay of society (Rabo 

                                                      
106 To reiterate: the Constitution stipulates that the President has to be Muslim, and whether or not 

ʻAlawis are truly Muslims is questioned by many Sunni Muslims (see chapter 1). 



Chapter 3 

 

 

87 

1996, 2011: 32; Sparre 2008).107 Baʻthist socialist ideology stressed the importance of 

women’s participation in public life and encouraged women to contribute to the 

progress of Syrian society. According to official Party rhetoric, women had to be 

liberated from ‘feudal and backward’ family and kin-group bonds in order for 

them to contribute to building a new and better nation (Rabo 1996: 162; Sparre 

2008: 7). To this end, gender equality and equal access to education and 

employment for both men and women were important ideologies to the Baʻthi 

government.  

Since the 1970s, the Syrian government invested heavily in education and 

employment, which led to a significantly lower illiteracy rate, a dramatically 

increased number of people working in the public sector, as well as a considerably 

higher number of male and female students enrolled in basic and higher education 

(George 2003: 142-43).108 The state’s investments and development of a large state 

apparatus and welfare programme were crucial in gaining control over political 

and economic resources and, at the same time, generating support from the nation. 

The increased employment opportunities were also open to women; that is why 

the number of women working outside the house increased noticeably, with the 

public sector as the main employer of women (Rabo 1996: 167).109 The Labour Law 

also made it easier for women to work outside the house, as its provisions stipulate 

that women employees are entitled to at least 75 days (depending on whether it is 

a first, second or third child) paid maternity leave, and additionally, the state 

provides for state-funded day care centres (1996: 162).  

  

Since the late 1980s, due to high unemployment rates, increased inflation, and 

enormous population growth, the need for educated women in the public 

workforce withered away and, consequently, the number of women workers 

decreased dramatically (Khatib 2011: 99). For that reason the state encouraged 

women to take on the role of wives and mothers at home. Sparre argues that there 

is another explanation for the state’s changed policy towards women’s 

participation in society, which she attributes to ‘the increased role of Islam in both 

                                                      
107 On the position of women in relation to nation-state building projects in the Middle East, see Charrad 

2001, Kandiyoti 1991. 
108 In Syria, education is compulsory for both boys and girls until the age of twelve (Shaʻaban 2003: 56). 
109 Therefore, according to Khatib, ‘the uncontrolled private sector mirrored better the prevailing gender 

bias in Syrian society’ (2011: 99). 



Debating and changing family law 

 

 

88 

  

the public and private sectors’ (2008: 9). She writes that ‘in Islamic discourses 

women most often are presented as mothers and housewives’ (2008: 9) and for that 

reason ‘the idea of women as the nurturers and educators of the nation’s future 

citizens’ became common place in Syria of late (Sparre 2008: 13).  

In this context it is interesting to point out to the recently released 

documentary The Light in Her Eyes (2011), directed by Julia Meltzer and Laura Nix, 

which portrays a conservative Muslim preacher, Huda al-Habash. She founded an 

(non-state) all girls’ Qur’ān school in Damascus where she teaches girls and women 

about the Qur’ān and Islam; she propagates exactly this message, i.e. women have 

a duty to be(come) nurturers and educators of the nation. 

 

3.1.2 Equality for all citizens? 

 

Syria often portrayed itself as one of the leading Arab countries in promoting 

gender equality and women’s full participation in Syrian society. Similar to the 

previous Constitution of 1973, the current Constitution also guarantees equal 

citizens’ rights. Article 33 paragraph 3 of the 2012 Constitution reads that ‘citizens 

shall be equal in rights and duties without discrimination among them on grounds 

of sex, origin, language, religion or creed.’110 In addition, article 23 reads ‘[t]he state 

shall provide women with all opportunities enabling them to effectively and fully 

contribute to the political, economic, social and cultural life, and the state shall 

work on removing the restrictions that prevent their development and 

participation in building society.’ However, whether the Syrian government takes 

its own constitutional guarantees of equality for all seriously is debatable.  

 

The Syrian government officially promotes state feminism and equality for all, but 

legal realities are sometimes very different, in particular in family relations. The 

contents of the different personal status laws, the Nationality Law, and the Penal 

Code clearly prevent the equal enjoyment of rights by men and women. These 

laws contain numerous provisions that conflict with principles of gender equality 

and non-discrimination, as not only laid down in the Constitution but also in 

                                                      
110  Translation taken from the Syrian Arab News Agency (SANA) website: 

http://www.sana.sy/eng/361/2012/02/27/401178.htm, accessed 14 March 2012. 

http://www.sana.sy/eng/361/2012/02/27/401178.htm
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international conventions, such as the Women’s Convention (CEDAW), to which 

Syria is a party. 

When we look at personal status law, it is evident that the SLPS does not 

assert equal rights and responsibilities to both men and women in marital and 

family life. The inequality in marriage, divorce, child custody, inheritance (and so 

on) between men and women is manifestly present in the provisions of the general 

Syrian family law. A woman’s status is determined by the relationship to her male 

family members, i.e. until she marries she is connected to her paternal family, and 

after marriage, her status is connected to that of her husband. Nor is she regarded 

as a full Syrian citizen. For example, she cannot pass on her nationality to her 

children as a mother under the Nationality Law, because that law only allows a 

man to confer the Syrian nationality upon his children. 

 

In fact, an influential female Baʻth Party member, Bouthaina Shaʻaban111, admitted 

that, despite the constitutional gender equality before the law:  

 

‘[i]n practice, however, none of the leaders of the Baath party seem to be 

great supporters of women’s rights. Although they are members of a 

secular party, Baath Party members support traditional morality (Christian 

or Muslim) when it comes to women’s issues. Any demands for 

establishing more equal laws for women are often met with the argument 

that we are a religious society and we cannot anger the fundamentalists of 

both religions.’ (2003: 60-61)  

 

Shaʻaban’s observation hit the nail on the head. It reflects the government’s 

quandary in trying to balance its official secular discourse and policies, on the one 

hand, and accommodate the demands of a significant segment of its conservative 

Muslim and Christian citizens (cf. Khatib 2011: 98 ff.). Recent examples of how the 

government tried to manage this difficult balancing act in the field of family law 

will be discussed in more detail in the course of this chapter. 

 

                                                      
111 Bouthaina Shaʻaban was the Minister of Expatriates from 2003-2008, since 2008 she is the political 

and media advisor to President Bashar al-Asad. Before she became a state official, she was a Professor in 

Literature at Damascus University.  
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Syria is, obviously, not unique in its gendered laws of personal status and 

nationality; laws of other Arab countries bear, although in varying degrees, a 

resemblance to Syria. Mayer points out in her article on personal status reforms in 

North Africa that: 

 

‘[b]oth in their movement toward accepting women's equality and their 

resistance to this same norm, societies on the northern and southern shores 

of the Mediterranean are involved in a common dynamic. In this clash of 

systems, patriarchal norms sanctified by religion and tradition contend 

with the impact of profound social and economic transformations and the 

influence of prevailing international norms of equality between the sexes. 

Although religion and tradition may seem to be potent forces militating 

against change, countervailing forces have been set in motion that should 

undermine discriminatory laws in the Maghrib, just as they have done 

already in Europe.’ (1995: 446) 

 

As mentioned in chapter 1, the ascension to the Presidency of Bashar al-Asad in 

2000 ushered in an era of hope, hope for reform and social and political change in 

the country, but within a few years, this hope faded away. The cautious emerging 

civil society in the early years of Bashar’s Presidency was nipped in the bud by the 

regime. Initially it seemed that the government was willing to consider (modest) 

legal reforms in family and gender relations. Although some social reforms were 

accepted, most notably in 2003, the door to reform was securely closed in 2007. 

From that time onwards it became clear that the Syrian government would not 

accept changes that would upset the conservative segments of society; in fact, the 

conservative forces gained the upper hand in the struggle for change of the family 

law. 

 

In the following sections, several recent proposals for reform of the family law, in 

particular the SLPS, will be discussed, including draft laws that were put forward 

by the state and non-state actors.  
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3.2 Mending family law: who wants change?  

 

The SLPS was promulgated as legislative decree no. 59 on 17 September 1953; it 

was subsequently amended in 1975, 2003, and 2010. As explained in chapter 2, the 

SLPS was, at the time, considered to be one of the most comprehensive and 

progressive family law code in the Middle East (Anderson 1955: 34), but today it 

has largely lost its significance in this respect. The last major amendments to the 

1953 Personal Status Code were made in 1975 (by Law no. 34), with the aim to 

improve the position of women. The annotation to the 1975 amendment law states 

that the state has a constitutional obligation to ‘lift the bonds that restrain the 

development of women’ and ‘their participation in the development of society’ 

(‘Atari 2006: 13). To that end, the amendments aimed to restrict the practice of 

polygamous marriages and traditional divorce rights of men. 112  In addition to 

polygamy and divorce, the amendments also changed SLPS provisions related to 

the dower, maintenance, nursing, legal guardianship and custodianship (‘Atari 

2006: 13-19). After 1975, it took another 28 years before any further changes to the 

SLPS were made in 2003, and this time it concerned merely a minor amendment 

(see below). It is important to note that the amendments to the SLPS never 

profoundly affected or changed the substantive contents of the law, but that they 

were mostly procedural. For example, polygamy and a man’s unilateral right to 

divorce (ṭalāq) were not proscribed, but merely restricted by imposing procedural 

limitations to them. This type of legislative reform policy is, incidentally, common 

in many Arab Muslim countries.113  

 

Those seeking change of the existing personal status law(s) in Syria come in all 

shapes and sizes, viz., women rights’ activists, members of Parliament, religious 

figures, lawyers, union members, and so on. When we focus on the last decade, we 

can distinguish various individuals, several organisations, either state-funded, 

                                                      
112 One of the amendments concerned article 17, the provision pertaining to polygamous marriages. As 

of 1975, the article stipulates that a judge may refuse permission for a second marriage, unless the 

husband can prove that 1) he is capable of supporting two (or more) wives, and 2) he has a lawful 

justification (musawwigh shar‘ī) to marry a second wife. The latter condition was added in 1975.  
113 Cf. Welchman 2007 on codifications and reform policies in various Arab states, and for individual 

country studies see, for example: Sonneveld 2012a (Egypt), Buskens 1999 (Morocco), Voorhoeve 2011 

(Tunisia). 
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affiliated or semi-independent from the state, who were actively involved in efforts 

to reform the laws. It will be beyond the scope of this thesis to discuss all the 

different actors, I will therefore only mention those whom I interviewed 

personally. I interviewed a number of people, either acting in their individual 

capacity or as (former) representatives of organisations, who were active in the 

field of family law and/or gender-based law reforms.  

 

3.2.1 2003: Syria’s accession to CEDAW – a catalyst for social and legal action 

 

On 28 March 2003, Syria acceded to the international human rights agreement, the 

Convention of Elimination of all forms of Discrimination Against Women 

(CEDAW), with reservations referring to sharī‘a. The reservations made by Syria 

exclude the application of certain CEDAW provisions, most notably those that 

guarantee equal rights of men and women pertaining to marriage and family life.114 

The accession to the Women’s Convention worked as a catalyst for civil society 

groups to discuss and develop plans for legal reforms. Women organisations 

organised seminars and established working groups to discuss the need to lift the 

reservations the Syrian government made to the Convention, as well as the 

possibilities to change the personal status law and other laws that discriminate on 

the basis of gender. 

 

A government body that played an instrumental role in the campaign to review the 

options to lift the reservations to CEDAW, was the Syrian Commission for Family 

Affairs (SCFA). The SCFA was established by Law no. 42/2003, following Syria’s 

ratification of the CEDAW Convention; it was officially assigned to review 

discriminatory legislation and to propose new legislation and amendments to 

existing laws. In addition, the SCFA was responsible for raising awareness on 

family issues, advice the government in policies and national plans related to 

family affairs, as well as coordination of the reporting process to international 

human rights bodies (Euromed 2006: 27).  

 

                                                      
114 Syria made reservations to Arts. 2; 9 par. 2; 15 par. 4; 16 par. 1 sub c, d, f, g; 16 par. 2; and 29 par. 1 

CEDAW (source: www.bayefsky.com). 
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In the years following Syria’s accession to CEDAW, the SCFA coordinated various 

projects. Under its auspices, several laws in relation to personal status issues were 

drafted, including a so-called Children’s Rights Law, 115  and various drafts to 

reform the SLPS and the Nationality Law. In 2004 and 2005, the SCFA organised 

workshops and seminars in which a wide range of individuals debated about the 

possibilities to lift the CEDAW reservations the Syrian government had made 

(Maktabi 2010: 566). The SCFA had asked Dr. Muhammad al-Habash, member of 

Parliament and an expert in Qur’ānic studies and Islamic jurisprudence (fiqh),116 to 

examine the (in)compatibility of the provisions of CEDAW with sharī‘a. In his 

study he concluded that all reservations could be lifted; all but one, namely the 

reservation to article 16 paragraph 1 pertaining to marriage and family law (cf. Al-

Habash 2005, 2006). According to Al-Habash, men and women cannot have equal 

right in divorce and marriage, because of what is ordained by sharī‘a. In the same 

line of argument, he argued that the concept of adoption is not acceptable under 

Islamic law and, thus, for those reasons the reservation to article 16 paragraph 1 

was justified.117  

Al-Habash’s study was discussed in Parliament, in mosques, and in the 

media, but no avail. In May 2007, the Syrian government met with the CEDAW 

Committee in New York to discuss Syria’s initial periodic report. Following this 

meeting, several civil society groups drew up a draft law proposing to abolish the 

reservations to the Convention; the draft law was submitted to Parliament. Earlier 

the government had promised to lift the reservations, or at least partially, but the 

draft was nevertheless rejected by Parliament in November 2008.118 Several of my 

interviewees believed that the reason for this inaction on part of the government 

was the preservation of the delicate power balance between the government and 

conservative Muslim clerics who generally oppose any ‘progressive’ changes to the 

                                                      
115 This draft law (2006) included provisions dealing with nursing (ḥaḍāna), child care, and the right to 

see family members following a divorce (interview with the director of the Syrian Commission of 

Family Affairs, Dr. Farouk Al-Basha, Damascus, 16 April 2009). 
116 Dr. Muhammad al-Habash is also the founding director of the Centre of Islamic Studies in Damascus, 

established in the 1980s, which advocates religious renewal and religious dialogue. 
117  Interview with Dr. Muhammad al-Habash, Damascus, 22 April 2008. Furthermore, it may be 

interesting to note that the Grand Mufti of Syria, Ahmad Hassoun, made the same conclusions as Al-

Habash with regard to the reservations to CEDAW (Maktabi 2010: 567). 
118 Interview Sawsan Zakzak, Syrian Women League and independent researcher, Damascus, 13 April 

2008; interview with Daad Musa, women’s rights activist and lawyer, Damascus, 17 November 2008. 
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family law. This argument of maintaining the status quo or preserving the balance 

of power is a recurring argument, as will become clear below.  

 

Syria’s accession to the Women’s Convention also sparked off debates about 

reform of the family law and other laws that discriminate on the basis of gender. 

The government and civil society groups studied and drafted proposals for 

amendments to the family law, which were fervently discussed in Parliament and 

wider society (Maktabi 2007: 13-15). Women’s organisations, together with 

influential individuals, such as women’s rights activist and former Member of 

Parliament, Hanaan Najmeh, had worked on proposals to change the SLPS since 

the 1980s.119 In 2003, the time was finally ripe for a public debate on reform of the 

family law.  

In the early 2000s, several proposals were drafted. According to Sabah Hallaq, 

a women’s rights activist, there were two drafts for a new SLPS that were put 

forward to the government. One draft prepared by a group that was more closely 

affiliated with the government, which included Mrs. Najmeh, and a more 

‘independent’ group of women activists and NGOs, who submitted a second, 

slightly different, draft.120 The family laws of Tunisia and Morocco, in particular, 

served as examples of inspiration to the different groups working on family law 

reform. The two drafts included the following proposals, with regard to marriage:  

- the marriageable age for girls should be raised from 17 to 18 years;  

- girls should be allowed to marry without the consent of their legal 

guardian; 

- polygamy should be limited further (government draft);  

- polygamy should be forbidden (NGO draft).  

 

The changes concerning divorce included the following: 

- the standard marriage contract should provide the option to include a 

stipulation that, in the event of divorce, the marital community of property 

will be divided equally between the two spouses; 

                                                      
119 Interview with Hanaan Najmeh, Damascus, 2 April 2008. 
120 Interview with Sabah Hallaq, Syrian Women League and independent consultant, Damascus, 25 

April 2008. For the sake of readability, I will refer to the different drafts as ‘the government draft’ and 

‘the NGO draft’, respectively.  
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- when such a stipulation is not recorded in the marriage contract, the wife 

should receive compensation;121 

- men and women should receive equal divorce rights; for example, 

following the example of Egypt, a revised SLPS should include the option 

for a woman to initiate divorce without her husband’s consent122 (NGO 

draft); 

- a state-regulated maintenance (nafaqa) fund should be established, which 

would supervise and ensure that divorced mothers and children receive 

their maintenance fees.  

 

With regard to custody of children, the guiding principle should be ‘the best 

interest of the child’, and with that in mind, the following proposals were made: 

- a divorced mother has a right to nurse (ḥaḍāna) her children until a certain 

age, the age for both sons and daughters should be raised to 15 years;123 

- when the children turn 15, they should be able to choose whether they 

want to stay with their father or mother;  

- when the parents divorce and the children stay with their mother, she 

should be able to stay in the marital home with the children.  

 

Finally, also following Egypt’s example, general family courts should be 

established, instead of different denominational courts.124  

 

3.2.2 Petitioning for change: the 2003 SLPS amendment 

 

In 2003, in line with the above-mentioned proposals, the women’s organisations 

staged a petition calling for amendments to the family law. The petition asked for 

four changes to the SLPS:  

                                                      
121 This divorce compensation should be awarded in addition to the post-divorce maintenance (nafaqat 

al-‘idda), which generally covers the period of three menstrual cycles after the divorce, and any unpaid 

dower amount (see chapter 4). 
122 Egypt’s Personal Status Law (revised in 2000) makes it possible for a woman to initiate a khul‘ 

divorce without her husband’s consent (cf. Sonneveld 2012a). 
123 Before 2003, a divorced mother could nurse her son until the age of 11 and her daughter until the age 

of 13, these age limits were raised, as will be explained later. 
124 Interviews with Hanaan Najmeh, Sabah Hallaq. The family court system was introduced in Egypt in 

2004 (Sonneveld 2012a: 108-09). 
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1) the year for nursing (ḥaḍāna) should be the same for boys and girls;  

2) a divorced mother with the nursing right should be provided with a house;  

3) when a divorced mother with the nursing right remarries, she should not 

lose her ḥaḍāna-rights;  

4) the amount of maintenance (nafaqa) should be raised.125 

 

The petitioners collected 15,000 signatures, enough to induce the Parliament to 

study the proposed amendments. The proposed reforms were vehemently debated 

in the Parliament and wider society. Some religious conservatives accused 

women’s rights activists of seeking to tarnish the Qur’ān and religious laws by 

calling for equality between men and women, which they considered an imitation 

of the West. The women activists claimed that the current law was a male law, not 

necessarily Islamic; they questioned the patriarchal interpretation of the existing 

laws (Maktabi 2007: 18-19).  

In the end, only one amendment, in adjusted form, made it into the SLPS. 

Article 146 was modified and now gives a divorced mother the right to nurse her 

children until the age of 15 for girls and 13 for boys, an increase of two years 

respectively. The original proposal intended to abolish the age distinction between 

boys and girls, and leave them both in the ḥaḍāna care of their mother until the age 

of 15.126 Interestingly, the amendment was not issued by Parliament, the People’s 

Assembly, but promulgated by Presidential Decree as Law no. 18/2003. According 

to Rabo, the President intervened by personally reforming the family law, in order 

to settle the debate between the conservative clerics and the civil society groups 

(2005b: 85-86). 

 

Baudouin Dupret made an ethnomethodological analysis of the debate in the 

Syrian Parliament on raising the age for ḥaḍāna, which took place on 19 October 

2003. Dupret’s analysis focuses on the form or context of the debates (i.e. 

performance of the participants, form of speech, procedural rules, etc.) and not so 

much the contents of the arguments employed by the members of Parliament. 

Nevertheless, it is interesting to note that, when looking at the quoted excerpts of 

                                                      
125 Interview with Sawsan Reslan, (dissolved) Association for the Social Initiative, Damascus, 24 April 

2008. 
126 Interview with Hanaan Najmeh, 2 April 2008. 
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the debates in Dupret’s article, the independent Member of Parliament, Dr. 

Muhammad al-Habash, played an instrumental role in the realisation of the rise in 

age for ḥaḍāna-care. In the debate he based his argumentation on article 3 of the 

Constitution, which states that Islamic jurisprudence (fiqh) is a main source of law. 

According to Al-Habash, this article opens the door to a wide range of legal 

interpretations on the subject (Belhadj and Dupret 2009: 33-34). 

Let me devote a few words to the person of Dr. Muhammad al-Habash. In 

an interview I had with Al-Habash, he introduced himself as an advocate for a 

liberal Islam. According to Al-Habash, about 80 per cent of the Muslims are 

conservative and the remaining 20 per cent belongs to the renewal direction.127 He 

explained that, with regard to Islam and the reform of family law, the 

conservatives believe that Muslims today do not have the right to change the rules; 

instead ‘we’ (i.e. Muslims) have to go back to the time of the Prophet. In addition, 

the same conservative Muslims believe that there is only one way to God, i.e. one 

truth, one interpretation. Reformers like Al-Habash, on the other hand, believe that 

Muslims can adjust the rules, within limits, to the needs of the present time. He 

therefore supported plurality and rejected a static, monolithic interpretation of 

Islam.128  

Al-Habash believed that the SLPS needed to be adjusted to the present 

time, but, at the same time, it must be in conformity with sharī‘a. He said that one 

of his goals, as a Member of Parliament, was to change ‘old’ laws, especially those 

that negatively affected women. For that reason he supported several activities 

undertaken by civil society groups, such as the projects against honour crimes, and 

the establishment of a maintenance fund to support divorced mothers and 

children.129  

 

The Association for the Social Initiative (ASI) was one of the main driving forces 

behind the 2003 petition calling for changes to the SLPS.130 The ASI was a non-

governmental group created in 2001. In 2003, the ASI was officially recognised by 

                                                      
127  Furthermore, there are some radical Muslims, but, according to Al-Habash, their number is 

negligible (interview with Dr. Muhammad al-Habash, 22 April 2008).  
128 For an elaborate discussion on Muhammad al-Habash as a leading figure in the religious renewal 

movement in Syria see the article written by Paul Heck (2004). 
129 Interview with Dr. Muhammad al-Habash, 22 April 2008. 
130 Interview with Sawsan Reslan, 24 April 2008. 
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the government to work as a civil society organisation. After the successful, though 

minor, change to the law in 2003, the ASI continued its activities asking for 

additional changes to the SLPS. In 2005, for example, it conducted a nation-wide 

survey called ‘Survey on the need to change laws prejudicial to women’.131 The 

questionnaire was filled out by 2,855 Syrians (male and female) from seven of the 

fourteen country’s governorates (Abu Halawa 2006: 5). The survey included 

questions such as ‘Do you support an adult woman’s right to conclude her own 

marriage?’, ‘Does polygamy have a negative impact on the family?’, ‘Do you 

support equality in inheritance for men and women?’, and ‘Do you support 

making an honor crime a criminal, punishable offence?’ (Abu Halawa 2006: 44-47). 

According to Maktabi, the publication of the survey in 2006 caused quite a stir in 

Syria, with conservative clerics accusing the ASI and other women activists of 

seeking the abrogation of sharī‘a based law and creating tumult by imitating 

Western countries in their demand for changes to the family law (2010: 563-64). 

Soon after, in January 2007, the license of the ASI was withdrawn by the Ministry 

of Labour and Social Affairs under the pretext of public interest, 132  and the 

collaborating researchers from Damascus University were banned from proceeding 

with the analyses of the survey results (Maktabi 2010: 563-64). 

 

3.3 Other law reform projects concerning family and gender 

 

During the last decade, considerable attention was given to the problem of 

Violence Against women (VAW), in particular domestic violence and honour 

crimes. Several activities were employed; for example, the largest women’s 

organisation in Syria, the General Union of Syrian Women,133 conducted a study on 

violence and discrimination against women in cooperation with United Nations 

Development Fund for Women (UNIFEM). 134  In the subsequent years, other 

governmental organisations, in cooperation with the Ministry of Justice and the 

                                                      
131 In Arabic: istiṭlā‘ ra’y ḥawla ḍarūrāt taghyīr al-qawānīn al-mujḥifat bi-ḥaqq al-mar’a, see Abu Halawa 

(2006). 
132 Interview with Sawsan Reslan, 24 April 2008. 
133 The GUSW is a semi-governmental organisation, established in 1976, dominated by Baʻth Party 

members. For an analysis of the organisation see El-Rahabi’s study (2006: 14 ff.). 
134  The results of this field study were published in 2006 and are available online, see: 

http://www.unifem.org/attachments/stories/currents_200606_SyriaVAWstudyKeyFindings.pdf, 

accessed 9 April 2012. 

http://www.unifem.org/attachments/stories/currents_200606_SyriaVAWstudyKeyFindings.pdf
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Ministry of Religious Endowments, recommended to abrogate and amend some 

highly disputed articles of the Penal Code135 pertaining to honour crimes.136 Such 

as, for example, article 548 which stipulates that a man can be exempted from 

punishment or receive a reduced punishment when he kills or hurts a female 

relative because he saw her committing adultery or engaged in an illegitimate 

sexual relation. In the end, in 2009 and 2011, this article was amended and a man 

found guilty of an honour now faces 5 to 7 years imprisonment.137 

 

Another important law that was subject to criticism was the Nationality Law of 

1969. The Syrian Women League (est. 1948), in origin a communist organisation, 

was instrumental in proposing amendments to change the Nationality Law, so as 

to make it possible for Syrian mothers to pass her nationality to her children 

(Euromed 2006: 34). 138  In March 2004, a proposal to change article 3 of the 

Nationality Law, which stipulates that only a Syrian Arab father can pass on the 

Syrian nationality to a child, was submitted to Parliament. The proposal, which 

would also make it possible for a Syrian mother to pass on her nationality to her 

children, was discussed in Parliament and a number of Parliament members put 

forward some proposals requesting a change of the law to the Cabinet of Ministers, 

but it came to nothing. A number of interviewees mentioned that the official 

explanation for the unwillingness to change the Nationality Law was that it could 

not be changed because of the ‘Palestinian issue’.139 The reasoning was as follows: 

Palestinians have a right to return to Palestine and if ‘we’, i.e. Syrian government, 

would give them the Syrian nationality, they will not return to Palestine when they 

are able to return. Several persons told me that they questioned whether this was 

                                                      
135 Penal Law (qānūn al-‘uqūbāt), Law No. 148/1949, with amendments. 
136 See: http://www.thara-sy.com/TharaEnglish/modules/news/article.php?storyid=62, accessed 9 April 

2012. 
137 There are still several disputed articles that remained unchanged, Arts. 192 and 240-242 allow a judge 

to reduce punishment if the crime was committed in rage or due to extenuating circumstances. In 

addition, articles 473-475 stipulate different punishments to male and female adulterers, i.e. women are 

subject to double the penalty compared to men. For example, a man can be acquitted from punishment 

for rape if he marries his victim (Art. 475). Finally, article 489 permits marital rape (Euromed 2006: 22-

23). 
138 The Syrian Women League also coordinated and published the NGO’s CEDAW shadow report 

(2007), in addition to the NGO’s report on Beijing +10 Declaration and Platform for Action. 
139 Most notably: interview with lawyer and independent consultant, Hala Barbara, Damascus, 25 March 

2008; interview with Sawsan Zakzak, Syrian Women League and independent researcher, Damascus,13 

April 2008. 

http://www.thara-sy.com/TharaEnglish/modules/news/article.php?storyid=62
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the real reason for the rejection; most likely the ‘Kurdish issue’ also played a role. 

At the time (spring 2008), there were an estimated 300,000 stateless Kurds living in 

Syria, due to a special census held in the Hassakeh province in 1962.140 In response 

to the Syrian Revolution, which started in March 2011, the government granted 

stateless Kurds citizenship in April 2011. 141  However, the Nationality Law 

remained unchanged, Syrian mothers are still unable to pass on their citizenship to 

their children.142 

 

3.4 The 2006 Catholic Law of Personal Status  

 

Against the background of these proposed law reforms, a new law in the field of 

personal status was issued. In 2006, the Catholic Churches in Syria managed to 

obtain a new, and some say revolutionary, law, i.e. the Catholic Law of Personal 

Status (CLPS).  

 

In October 2004, the drafting process started under leadership of Archimandrite,143 

Antoun Mousleh, assisted by two experienced lawyers working in the Catholic 

denominational courts. The main source of legislation for the draft was the Code of 

Canons of the Eastern Churches (the CCEO; in Arabic: majmū‘at qawānīn al-kanā’is 

al-sharqiyya). 144  In addition to the CCEO, other sources were used; most 

importantly, international conventions pertaining to women’s and children’s 

rights, such as CEDAW and CRC, and provisions from the previous Catholic 

personal status law.145 A few months later the draft was presented to the Council of 

the heads of the Catholic Churches in Syria, who, after approval, submitted it to 

                                                      
140 Anyone who could not prove he/she was a Syrian citizen or who was not at home at the time of the 

census had his/her Syrian citizenship removed, and was listed as a ‘foreigner’ (interview Sawsan 

Zakzak). 
141 BBC News website (7 April 2011), ‘Syria's Assad grants nationality to Hasaka Kurds’, available at: 

http://www.bbc.co.uk/news/world-middle-east-12995174, accessed 28 March 2012. 
142 Conversely, other Arab states have changed their nationality laws, enabling women to pass their 

nationality to their children, such as: Morocco in 2006 (Sadiqi 2008: 461), Egypt in 2004 (Sonneveld 

2012a: 51), Tunisia in 1993 (Voorhoeve 2011: 35). 
143 The title archimandrite is an honorary title used in the Melkite Church; the title is equivalent to the 

title of Monsignor used in the Latin Church (Faulk 2007: 52). 
144 The Arabic translation (of the original Latin text) was conducted by a committee established by the 

late Coptic Catholic Patriarch of Alexandria (Egypt), Stephanos II Ghattas (d. 2005), in 1995. 
145 Interview with Fr. Antoun, judge in the first instance and appeal of the Catholic court in Damascus, 

Damascus, 25 April 2008; Moslih 2008: 138. 

http://www.bbc.co.uk/news/world-middle-east-12995174


Chapter 3 

 

 

101 

the Council of Ministers. After some additional revisions it was eventually send to 

the People’s Assembly, who approved it on 13 June 2006 and five days later, on 18 

June 2006, it was promulgated by Presidential Decree as Law no. 31 (Moslih 2008: 

138).146  

Novelties in the CLPS, compared to the old Catholic Law and other Syrian 

personal status laws, were, most importantly: Catholics were allowed to adopt a 

child,147 men and women were guaranteed equal inheritance rights, and fathers 

and mothers were given equal custody rights over their children in the event of 

separation. The major legal consequence of the law, however, was that, with the 

coming into force of the law, all Catholics of Syria were solely governed by the 

provisions of the CLPS, and thus excluded from application of the SLPS (Moslih 

n.d.: 7). Moreover, the Catholic courts had full jurisdiction over all personal status 

matters pertaining Catholics. I deliberately use the past tense because this situation 

only lasted four years; in 2010 the position of the Catholics in the field of family 

law changed significantly, as will be explained below. 

 

The promulgation of the Catholic law happened quickly and quietly, and came as a 

great surprise to many, including the Catholic communities themselves. The 

exceptional position of the Catholics vis-à-vis the other Christian groups following 

the issuance of the CLPS was subject to criticism (Rabo 2009: 7; 2012b: 86). 

Particularly non-Catholic Christians were discontented that they were put in a 

false position in relation to the Catholic Churches with regard to the SLPS and the 

shar‘iyya courts. Instead of working towards harmonisation or unification of a 

Christian family law, the Catholics ‘underlined Christian sectarian divisions thus 

weakening the minority as a whole, some argued.’ (Rabo 2009: 7) Others, striving 

for a secular or civil family law devoid of any religious references, feared that Law 

no. 31/2006 would open the door wide to demands for religiously inspired family 

law reforms from other religious groups (Rabo 2009: 7). Rabo remarks that ‘some 

Christian lawyers and lay people [repeatedly, according to Rabo] claimed that the 

law was so easily changed in order to pave the way for Muslims to demand a more 

                                                      
146 Law no. 31/2006 was published in the Official Gazette Issue 26, on 5 July 2006. 
147 Adoption (tabannī) is prohibited in Islam, and therefore not recognised by Syrian law (chapter 5, § 

5.7). 
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patriarchal and ‘religious’ personal status law’ (2012b: 92 n. 20). Interestingly 

enough, this is in fact what happened in 2009, as we will see below.  

 

Rabo writes that the Church only started to educate its clergy and lay members 

about the new law after its promulgation, i.e. June 2006. She attended such 

educational seminars in Aleppo and observed that the reactions to the new law 

varied greatly. Women were generally happy with the new law as it improved 

their legal position as wives and mothers; some men, on the other hand, were less 

pleased with the content of the law or complained about its immediate 

enforcement (Rabo 2012b: 86).148 Most of the Catholics I met during my fieldwork 

told me that they were very pleased with their new law, while several Orthodox 

Christians admitted being slightly jealous, or disgruntled, of their Catholic 

counterparts and they expressed the wish to have a similar law. The reason why 

the Catholics managed to be granted this special position vis-à-vis the other 

Christian groups is unclear and remains a subject for further study.  

 

As mentioned above, the situation only lasted for four years (see below); in the 

meantime new attempts to change the SLPS came to light in 2009. 

 

3.5 The 2009 SLPS drafts 

 

In May 2009, various lawyers, judges, representatives of churches and of civil-

society organisations and others were taken by surprise when they received a copy 

of a draft for a new personal status law, i.e. a new SLPS. They were given one week 

to study and comment on the draft, which was significantly more elaborate than 

the current SLPS, i.e. 665 articles compared to 308 articles, respectively. From June 

2007, a committee of five anonymous Islamic legal scholars appointed by the 

Council of Ministers had worked on the draft in secret (Cardinal 2010: 208). The 

draft was heavily criticised by members of Parliament, religious figures, lawyers 

and intellectuals, in national newspapers and on the internet, the latter including 

                                                      
148 Furthermore, Rabo observed that some lawyers complained about the wording of the law and 

‘claimed it had not passed the critical assessment of legal experts.’ (2012b: 86) 
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media forums such as Facebook, at the time still officially banned in Syria. 149 

Opponents accused the committee of imposing extremist Islamic views ‘similar to 

those of the Taliban’ (Furguson and Muhanna 2009).150 In their view, the proposal 

was regressive instead of progressive; it swept aside all attempts of the last 

decades at reforming the family law and improving the position of women and 

children.  

The draft contained a number of strongly controversial issues. One highly 

contested issue concerned the proposal to create a body called the shar‘iyya public 

prosecutor (al-niyāba al-‘āmma), which would be authorised to raise and investigate 

certain personal status claims related to public policy (al-niẓām al-‘āmm), such as 

claims regarding impediments to marriage, annulment of marriage, claims related 

to descent, endowments and bequests.151 The public prosecutor would have the 

authority to initiate actions against unlawful marriages, for example if one of the 

spouses is deemed to be an apostate (murtadd; someone who had renounced 

his/her faith, i.e. Islam).152 The draft retained the inequality of rights between men 

and women already laid down in the current SLPS, such as the duty of the 

husband to pay maintenance of the wife in return for the wife’s obedience, unequal 

divorce rights, a divorced mother’s limited custody rights over her children, and so 

on. More than that, it reintroduced classical Islamic legal divorce grounds that 

were generally considered outdated, i.e. ‘denial of paternity’ (li‘ān) and two types 

of oaths of sexual abstention (īlā and ẓihār), 153  and it used religious-sensitive 

language, such as the term dhimmī (see chapter 1) to designate non-Muslims.154 

Early July, following a successful nationwide campaign against the draft, 

the draft law was withdrawn by the President. A few months later, a revised draft 

was published. The second draft omitted most of the contested provisions of its 

                                                      
149 For example, a campaign against the draft was launched through the website of the organisation 

Syrian Women Observatory (Nesasy), www.nesasy.org. 
150 Buskens’ states that similar reactions were expressed on government plans to reform the family law 

in Morocco in the early 2000 (2003: 100-03). 
151 This proposal brings to mind the Egyptian ḥisba-procedure, which allows a Muslim to file a ḥisba-

petition against a fellow Muslim at a civil court invoking the defence of Islamic public order (Bernard-

Maugiron 2004: 333-39). The case of Nasr Abu Zayd is probably the most famous case in which such a 

petition was accepted (cf. Berger 2005: 89-101). 
152 Ferguson and Muhanna 2009; Cardinal 2010: 209 n. 65.  
153 The oaths of sexual abstention (īlā and ẓihār) are believed to date back to pre-Islamic times. 
154 See also Rabo 2012b: 79. 

http://www.nesasy.org/
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predecessor,155 but the reform-minded critics also disregarded this second draft 

since its content closely mirrored that of the current SLPS. It appears that this 

second draft also never made it out of the ministries’ offices, and ended where 

most draft legislation of late ended up, on a shelf collecting dust. Due to the strong 

opposition against the two drafts, it seemed the government abandoned, at least 

for the time being, the idea of introducing a new comprehensive family law. 

Instead it introduced a minor but significant modification of article 308 of the SLPS, 

which intended to grant all Christian communities autonomy in testate and 

intestate inheritance, as will be explained below. 

 

It has been argued that the Ministry of Justice and the Ministry of Religious 

Endowments (awqāf) played a significant role in the recent attempts to change the 

personal status laws (Al-Aws 2010). Apparently, both played an instrumental role 

in the drafting process of the two government-issued (2009) draft laws and in 

blocking recent ‘more progressive’ proposals put forward by civil society groups, 

together with the Syrian Commission for Family Affairs (SCFA).156 That being said, 

the role of the SCFA and the Ministry of Labour and Social Affairs, for their part, 

was also questionable. 157  According to several of my interviewees, both the 

Ministry and the SCFA had failed in their duty to promote family and women’s 

interests. The Ministry has the mandate to actively seek to modify or abolish any 

laws that are discriminatory against women and children; yet, the Minister did not 

appear to be in favour of any of the activities or proposals put forward by the 

SCFA or other organisations. In fact, the Minister only seemed to frustrate any 

progress or development. Some people were of the opinion that the Minister’s 

attitude was the reason why, since 2007, legislative progress had come to a 

standstill.158 Interestingly, instead of the draft proposals being put into law, the 

year 2007, as we saw above, witnessed the establishment of the above-mentioned 

                                                      
155 Besides, it was not as elaborate as the previous draft, for it consisted of only 288 articles. 
156 Apparently, the Ministry of Religious Endowments has also been instrumental in dismissing the calls 

from civil society groups to lift the reservations to the CEDAW Convention. 
157 The SCFA operates under the umbrella of the Ministry of Labour and Social Affairs.  
158 The Minister of Labour and Social Affairs is, amongst other things, responsible for the emancipation 

of women. One interviewee commented to me that the suitability of the then (i.e. 2008-2009) Minister, 

Mrs. Diala Al Hajj Aref, was questionable, particularly knowing that she (allegedly) married as a second 

wife to her husband. 
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secret committee, composed of religious scholars, which was responsible for the 

two controversial SLPS drafts.  

 

3.6 SLPS amendment no. 76/2010 

 

The Catholics’ status aparte in family law was changed in September 2010, when an 

amendment was made to article 308 SLPS. Presidential Decree No. 76, issued on 29 

September 2010, amended article 308 to such an extent that the special jurisdiction 

of the Christian and Jewish communities over personal status matters now also 

extends to inheritance and bequests. Before the 2010 amendment, these matters 

belonged to the competence of the shar‘iyya courts.  

It should be noted that, according to Rabo, ‘[s]ome Christians claim that 

their clergy were given the option of adopting Christian inheritance rules at the 

time when the law [i.e. the SLPS] was made in the early 1950s, but that they were 

happy to follow the misogynist state law.’ Others, however, stressed that being 

governed by the inheritance rules of the SLPS was an improvement for many 

Christian women, who, especially those from rural areas, often did not inherit 

anything (Rabo 2012: 84). 

 

Whereas the first article of the amendment expanded the jurisdiction of all 

Christian communities, the second article limited their jurisdiction. This article was 

of particular interest to the Catholics of Syria, but at their expense. The article 

states that provisions of the Syriac Orthodox Personal Status Law, the Greek 

Orthodox Personal Status Law, and the Catholic Personal Status Law, pertaining to 

matters of personal status other than those listed in the revised article 308, are 

abrogated by the amendment. Seeing that from June 2006 until September 2010, the 

Catholics of Syria were solely governed by the provisions of the 2006 Law (i.e. the 

CLPS), which allowed them to apply provisions which were previously (before 

2006) not implementable by the Catholic personal status courts. The 2010 

amendment of article 308 SLPS, however, ended this exceptional legal position for 

the Catholics, for it stipulated that matters of personal status other than those listed 

in the revised article 308 were abrogated by the amendment. As a result, the 

amendment rendered a substantial part of the CLPS inoperative, and thus its 

regulations regarding, for example, adoption, legal guardianship, paternity (or 
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descent), were no longer applicable. Due to this amendment, the Catholics again 

fell under the scope of article 308, and thus back within the competence of the 

shar‘iyya courts. 159  Where this change will lead to, especially for the Catholic 

communities, remains unclear.160 

 

3.7 Balancing for legitimacy 

 

The relationship between patriarchy, religion and the state is a complex one, in 

Syria and elsewhere in the Arab world. The dynamics of gender relations, 

patriarchy and religion have influenced – and continue to influence – Syria’s 

pluralistic family law system. The state delegated its legislative power in the area 

of family law to conservative clerics and with that the state ‘throws family matters 

into the domain of non-negotiable sacred religion and into the hands of patriarchal 

religious clerics’. Moreover, the clerics generally support patriarchal kinship 

structures (Joseph 1997: 81).161 Although Suad Joseph refers here to the Lebanese 

state, I argue that the same accounts for Syria. The Syrian government keeps the 

legal plurality in family law in place by granting (relative) autonomy to the 

religious establishments. The religious establishments, for their part, support this 

legal plurality because it allows them (within the boundaries of the state) to 

administer their own affairs in their respective communities.  

 

Though the Syrian government grants the religious communities partial legislative 

and judicial authority in matters of personal status, it nevertheless resists any 

profound legal changes which might endanger the status quo. According to 

Muñoz, authoritarian Arab states fear that allowing ‘progressive’ reform in the 

domain of family law and thereby ‘extending freedoms and developing individual 

autonomy within the family – and so weakening patriarchal authority – could lead 

to a questioning in the public arena of the ideological basis of state power.’ Arab 

governments often invoke religious norms and make references to ‘tradition and 

                                                      
159 See also Bisan al-Bunni, ‘sūriyya: ta‘dīl li-l-aḥwāl al-shakhṣiyyat yataṭāwalu al-irth wa-l-waṣiyya wa-l-

ikhtiṣāṣāt al-ṭawā’if’ in: Al-Hayat newspaper, 21 October 2010 (available online: 

http://international.daralhayat.com/internationalarticle/194022, accessed 17 June 2011). 
160 Due to the revolution in Syria, which started in March 2011, I have not been able to return to 

Damascus and have therefore not been able to follow up on this issue. 
161  In this article Suad Joseph argues that ‘patriarchal connectivity’ is linked to the Lebanese 

nation/state-building enterprise. 

http://international.daralhayat.com/internationalarticle/194022
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custom’ so as to ‘legitimize the continuation of patriarchal rule’ (Muñoz  2012). 

That is why projects or ideologies such as state feminism and participation of 

women in the political arena are often merely symbolic (Manea 2011: 178-79); it is 

‘more a demonstration of rhetoric or political symbolism, concerned primarily with 

projecting a progressive image internationally, than it is a real motor for change’ 

(Muñoz 2012). Hence, if change threatens to disrupt established patriarchal 

structures, a government will consider it more opportune to keep these structures 

in place. 

Furthermore, it is the nature of the state itself, which can be defined as 

‘neopatriarchal’ that reinforces patriarchal structures and social control in a 

modernising context (cf. Sharabi 1988).162 In a neopatriarchal state, according to 

Moghadam, ‘religion is bound to power and state authority; moreover, the family, 

rather than the individual, constitutes the universal building block of the 

community. The neopatriarchal state and the patriarchal family reflect and 

reinforce each other.’ (2003a: 11) In Syria too, the complex, reciprocal relation 

between state authority, religion and family patriarchy fosters a woman’s 

subordinate status as a citizen and in society. In this regard, personal status law, 

because of its religious imprint and its plural composition, is a convenient tool for 

the state to use for its own political objectives, in particular to maintain or 

strengthen its political legitimacy (Moghadam 2003a: 129-30).  

 

Manea argues in her book The Arab State and Women’s Rights that ‘lack of 

legitimacy’ has shaped the gender policies of the Arab authoritarian states of Syria, 

Yemen, and Kuwait (2011: 28). The preservation of patriarchal structures benefits 

these states in their ‘politics of survival’. In Syria, according to Manea, the regime’s 

reluctance to change the family law system can be explained by its politics of 

survival, ‘[b]ecause of its sectarian character it has been afraid of antagonizing the 

Sunni majority, which resents Alawite control.’ (2011: 169) Secondly, according to 

Manea, the religious foundation of the family law system was never changed, 

because family law was never considered a relevant issue for the Baʻth Party (2011: 

168-69).163 The third explanation that Manea provides is that the family law system 

                                                      
162 See Wedeen for an analysis of the use of the familial metaphor and the Asad cult in Syrian state 

rhetoric (1999: 49-65).  
163 The Nasser regime adopted the same strategy in Egypt (Moghadam 2003b: 71). 
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suited the Asad regime’s divide and rule tactic: ‘It must keep the sectarian and 

religious division intact in order to continue this survival policy, and the Syrian 

family law system, based on legal pluralism, is the instrument that preserves this 

division.’ (2011: 171)  

Warrick follows the same line of argument and maintains in her book 

about gender and politics in Jordan that the duality of many Arab legal systems, 

i.e. secular and Islamic law, is the outcome of a purposive political choice by the 

state, in particular to serve the need for legitimacy. According to Warrick, ‘[d]ual 

legal systems provide a flexible framework for social regulation, the exercise of 

state power and the maintenance of popular legitimacy in various sectors of 

society.’ (2009: 42-43) This observation corresponds with what was described in 

chapter 1 (§ 1.7), where I argued that the Syrian government maintained a plurality 

of family laws and jurisdictions as a result of a partnership between the state and 

the various religious communities. 

 

To counter-balance this challenge of legitimacy, the government employed various 

strategies. First of all, it continues to play the secular card; the Syrian government, 

being a ‘secular’ minority regime, presents itself as the best (or only) possible 

safeguard for the various religious minorities against Sunni dominance. Connected 

to this is the preservation of the plural family law system, which allows the Druze 

and Christian communities the authority to regulate their own affairs in personal 

status matters (see chapter 1, § 1.7). This led to the remarkable decision of the 

Syrian government to promulgate a new Catholic law of personal status, the CLPS, 

in 2006. The CLPS was remarkable in many ways; first of all because it granted the 

Catholic communities full jurisdiction in all matters of personal status, and with 

that allowed the Catholics to break away from the supremacy of the SLPS and the 

shar‘iyya courts. How and why it happened as it happened remains unclear, but 

what is clear that was not favourably received by other Christian groups and some 

conservative Muslim groups.  

Another significant event that marked a fundamental shift in government’s policy 

on family law reform happened in 2007. In June 2007 (one month after the CEDAW 

meeting in New York), the government installed a secret committee of Islamic legal 

scholars, responsible for two conservative and controversial SLPS drafts. A 

plausible explanation for the establishment of this committee is that the 
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government took it a step too far with the promulgation of the CLPS and, in 

response to protests of, most importantly, conservative Muslims, it allowed for the 

formation of this committee.164 It is remarkable that conservative Muslim scholars 

were given ample opportunity to put forward family law proposals based on strict 

interpretations of Islamic law. Al-Aws explains this leeway for conservative Sunni 

scholars as an attempt by the government to channel religious opinions through 

state organs, and with that to circumvent public debates about family law and 

prevent strong religious opposition against law reforms (Al-Aws 2010; cf. Maktabi 

2007: 27-28). The year 2007 appears to be a watershed year for Syrian family law, 

from that time onwards, the government redrew the boundaries of its religious 

plural legal system. It provided a platform for conservative Muslim scholars to 

voice their opinions on personal status law. In addition, the government reinforced 

the old system by the 2010 amendment to the SLPS, by retracting the privileges 

extended to the Catholic communities in 2006 and, at the same time, expanding the 

jurisdiction over inheritance matters to all Christian communities.  

 

As explained in chapter 1, here we see an example of ‘the use of Islam [or religion] 

as a cultural idiom‘ (cf. Pinto). When we understand personal status law as ‘a 

symbol of the place of Islam in society’ (Buskens 2003: 122), we can see how the 

SLPS and the other personal status laws were used as a political instrument by the 

Syrian government and other stakeholders to serve several political purposes. The 

amendment of 2003, for example, was a good example of a compromise of a 

delicate balancing act between patriarchal family values, religious claims, and 

progressive demands. The recent developments should be understood in the light 

of the government’s ‘politics of survival’, as an attempt to preserve the balance 

between social change and maintaining the status quo. 

 

3.8 Conclusion 

 

This chapter has demonstrated that (proposed) changes or reforms of the last 

decade in the domain of family law in Syria were controversial, mostly because of 

the regime’s difficult relationship with religion, in particular Islam. The political 

                                                      
164 In addition, in 2007, the Ministry of Labour and Social Affairs revoked the license of the Association 

for the Social Initiative. 
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and religious legitimacy of the ʻAlawi-dominated minority regime has been 

challenged from the very beginning and forced the regime to continuously try to 

find a balance between religion and politics. Recent modifications to the SLPS and 

controversial family (draft) laws caused quite a stir in the heterogeneous Syrian 

society and reverberated on the already tensed relations between the Sunni 

majority population and the religious minority groups, and within these 

communities themselves. Maintaining religious differentiation and patriarchal 

family structures played an important role in the balancing act of the government. 

It is a delicate balancing act of, on the one hand, upholding its official secular 

discourse and the wish to improve the position of women and minorities, and on 

the other hand, maintaining the status quo and appeasing, most importantly, a 

significant segment of its conservative Sunni Muslim citizens. 

 

In the introduction of this chapter I referred to recent reforms in Morocco’s family 

law. The current King Muhammad VI played a decisive role in the promulgation of 

the new family law of 2004. Conversely, as has become evident in this chapter, the 

Syrian President, Bashar al-Asad, did not play such a decisive role in 

implementing personal status law reforms. Only through personal intervention of 

the President, minor legal amendments were enacted to existing legislation 

concerning personal status and gender equality. This strategy bears more 

resemblance to the government style of the former Moroccan King, Hassan II, who 

only accepted extremely modest reforms, so as to avoid social upheaval in the 

country (Buskens 2003: 79-83). 

For many years now, the government appeared to be unwilling to 

undertake any serious large-scale reforms, not just regarding personal status laws, 

but any law in general. Instead, the government employed a ‘patchwork 

approach’, which consists of minor modifications to various laws without really 

improving the existing situation.165 The reason for this reluctance is, most likely, as 

was suggested to me by several people during my time in Syria, that the 

government fears that any serious family law reform, or law reform in general, 

may incite calls for other legal and political reforms (cf. Muñoz 2012). Tocqueville 

                                                      
165 See also Al-Thara online article ‘Mending the Personal Status Law’(translated by Anna Jozwik, 6 

November 2011), available at: http://www.thara-

sy.com/TharaEnglish/modules/news/article.php?storyid=298, accessed 20 March 2012. 

http://www.thara-sy.com/TharaEnglish/modules/news/article.php?storyid=298
http://www.thara-sy.com/TharaEnglish/modules/news/article.php?storyid=298
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wrote in 1856 that the most critical moment for a bad government is when it 

witnesses its first steps toward reform, for then they run the risk of being 

destroyed by a revolution. That said, it appears that for the Al-Asad regime that 

critical moment has already past, as the current Syrian revolution seriously 

threatens its survival. 
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4      Patriarchy, religion, and legal rules  

 

 

Introduction 

 

Laws do not operate in a vacuum and have to be understood in context, not only 

its historical and socio-political context (see previous chapters) but also its cultural 

context. In this chapter I will focus on the intersection of law and culture. More 

precisely, I will describe the cultural context in which Syrian family law operates. 

The chapter consists of two parts: the first part analyses some key concepts in 

relation to family relations in the Middle East (including Syria), namely (in order of 

analysis): patriarchal family, morality and propriety, family honour and women’s 

sexuality, and marriage ideals. It is important to introduce these cultural concepts 

in order to understand how they relate to and interact with the contents of and 

discourse around the various personal status laws.  

 

The second part of this chapter will focus on legal regulation of marriage and 

divorce. I will discuss the provisions related to marriage and divorce in the SLPS 

and Christian laws of personal status. Because the SLPS is the dominant and 

default law in the field of family law, I will, in the first section of this second part, 

provide an extensive analysis of the substantial contents of this law. Moreover, 

since studies on the contents of the SLPS are scant, I consider a detailed discussion 

of this law appropriate. Secondly, I will make some general observations about 

legal regulation of Christian marriage and the dissolution of a Christian marriage, 

with reference to the various Christian laws of personal status. This latter section, 

however, will not be as elaborate as the first. After all, as described in chapter 1 (§ 

1.7), the SLPS is considered the general law; the Druze, Jewish, and various 

Christian personal status laws, on the other hand, are considered special laws.  

 

Besides, the chapter will function as a conceptual framework for chapters 5 and 6, 

which deal with legal practices within a shar‘iyya court and a Catholic court, 

respectively. In these chapters I will demonstrate that shared norms and views on 

social propriety, marriage and gender relations are emphasised and reinforced by 

all the participants in the family law arena.  
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During my time in the shar‘iyya, Catholic, and Greek-Orthodox courts, I noticed 

that the same themes were constantly addressed: the ideal of marriage, the proper 

role of women, wives in particular, the husband as the provider and head of the 

household, and so on. Regardless of their legal and religious differences, the 

personal status courts were united in their shared cultural understandings of 

gender, family relations, social norms and behaviour. I contend that in the Syrian 

family context, the patriarchal family model is preserved and reinforced by the 

various personal status laws and by the various actors which operate in the field of 

family law. It is this family model which determines the gender roles in society; it 

is more powerful than legal or religious norms, specific to the different ethnic and 

religious communities.  

 

Finally, the main sources of this chapter are: material collected during my 

fieldwork in Damascus, including: court observations in various personal status 

courts in Damascus, interviews, recurrent informal interactions with (legal) 

experts, particularly lawyers, interactions with ‘informants’, as well as Syrian 

friends and ‘family members’. In addition, primary and secondary literature was 

reviewed, most importantly law codes and commentaries on the law, in particular 

the commentary of the legal scholar and lawyer, Muhammad Fihr Shaqfa (1934-

2010). I will combine the different sources to explore which (legal, social, and 

religious) norms about family, gender roles, marriage and divorce prevail in Syrian 

society, and in particular how these norms are embedded in the various personal 

status laws.  

 

4.1 Patriarchal family: family as the nucleus of society 

 

Syria’s Constitution of 2012, similar to most Middle Eastern constitutions (Joseph 

1996: 16), defines ‘the family’ as ‘the nucleus of society’ and guarantees that ‘the 

law protects its existence and strengthens its ties’ (Art. 20).166 The fact that ‘the 

family’ and not the individual is considered the mainstay of society is not 

surprising; researchers from different disciplines regard family as the basic unit in 

                                                      
166 The wording of article 44 of the 1973 Constitution was nearly the same, it read: ‘The family is the 

fundamental nucleus of society and is protected by the state.’ 
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Middle Eastern societies.167 The concept of ‘family’ in the Middle East has been an 

object of study for many researchers from different disciplines, including 

anthropology, gender studies, history, law, religion, and economics. Studies on 

family in the Middle East focused on its many different aspects and manifestations, 

including kinship and marriage, family law, patriarchy, nuclear families, rural or 

urban family relations, family as an ideological project of the state or as an 

economic unit.168  

 

In Syria, as elsewhere in the Middle East, families169 are commonly patriarchal, 

meaning that (senior) men are the head of the family and with women and 

younger family members in a more subordinate role (Wedeen 1999: 51). In a 

common Arab nuclear family, the father traditionally has the authority and is the 

breadwinner or provider, the mother on the other hand usually takes up the role of 

housewife and takes care of the children (Barakat 1993: 101). This male dominance 

within the family manifests itself on several levels. In this regard, I would like to 

refer to the definition of the term ‘patriarchal family model’ given by Léon 

Buskens, who describes it as follows: 

 

‘[a] model for family life in which senior men are entitled to a dominant 

position over subordinate women and children. This male dominance, 

grounded in their position as husbands and fathers, is expressed in norms 

about gender, descent, obedience, sexuality, the use of space and freedom 

of movement, as well as the economy of the household.’ (2003: 75 n. 5) 

 

Kinship or descent through the father’s lineage is a key feature of patriarchal Arab 

families; in Syria too, ‘kinship remains a central organizing institution.’ (Wedeen 

1999: 51) One’s patrilineal descent group is decisive for one’s economic security, 

religious affiliation, citizenship, social life, and identity (Joseph 1996: 15-16). 

Kinship determines one’s religion and with that also one’s status in family law. In 

                                                      
167 For example, Barakat 1985, 1983; Doumani et al. 2003; Joseph 1999; Fernea et al. 1985. 
168 For example, Cuno et al. 2009; Doumani 2003; Eickelman 1998; Joseph 2000; Moors 1995; Tucker 2008; 

Welchman 2007, and many more. I will not discuss the various analyses and discussions about the 

concept of ‘family’ as it would be beyond the scope of these introductory paragraphs to discuss the 

ample literature available.  
169 In Syria different words are used to refer to ‘family’, i.e., most importantly, ‘ā'ila, ahl or usra, 

depending on the context. 



Patriarchy, religion, and legal rules 

 

 

118 

  

other words, a son or daughter does not only inherit his or her father’s religion, but 

it also determines his or her future family relations. Hence, when a man or woman 

wants to marry and start a family, it is not Syrian citizenship that is the 

determining factor but one’s religious denomination and gender.170  

 

Syria’s personal status laws, as many other Arab family laws, in varying degrees, 

reflect the patriarchal family model (Moghadam 2003b: 69). The laws privilege 

men, in particular men from the patrilineal line, in numerous ways, i.e. in child 

custody, inheritance, divorce, choice of marriage partner, passing on religious 

identity to children (and with that, citizenship), household division of labour, and 

authority and obedience in marriage. It should be noted, however, that as of late, 

several of these ‘patriarchal’ notions, such as the maintenance-obedience equation, 

have been succesfully challenged by women activists in several Arab states, such 

as Morocco and Algeria (see below). In Syria, however, the patriarchal family 

model is, by and large, enshrined in all laws of personal status, Muslim and 

Christian. Certain matters are typically associated with Muslim family law or, on 

the contrary, Christian family law, but the underlying structures are generally the 

same. All laws oblige the husband to provide for his wife and children, the wife, in 

return, is obliged to take care of the household and the children and obey her 

husband. Hence, in Syria, the ‘patriarchal gender contract’ (Moghadam 1998) or 

‘patriarchal bargain’ (Kandiyoti 1988) is realised within the family and laid down 

in the laws of personal status (Moghadam 2004: 145; Tucker 2008: 73-74; Welchman 

2011: 10-11, 2007: 93-99).171 

 

Family patriarchy can also not be separated from ‘religious patriarchy’172 in the 

field of family law (cf. Joseph 1996). As we saw in chapter 2, the various personal 

status laws are written and are applied by men, often religious men. Regardless 

whether they are ‘official’ religious men (i.e. appointed by a religious or state 

authority) or not, the drafters of the laws and the ones who apply them (i.e. judges) 

                                                      
170 In chapter 2 (§ 2.5.3), we saw that when a non-Muslim woman converts to Islam, the ‘laws of 

patriarchy’ are superseded by ‘the laws of religious affiliation’ (Tadros 2009: 130-32). 
171 For detailed discussions on the historical and state ideological analyses of the patriarchal nature of 

the Arab family laws, see Charrad 2001, Kandiyoti 1991, Sharabi 1992.   
172  Joseph distinguishes ‘patriarchy’ into various kinds, including ‘social patriarchy’, ‘economic 

patriarchy’, ‘political patriarchy’, and ‘religious patriarchy’ (1996: 14-18). 



Chapter 4 

 

 

119 

are selected on their religious merits and knowledge of the religious sources. 

Besides, Syria’s personal status laws not only embrace and solidify the patriarchal 

family model, but they also bear a religious imprint: the SLPS carries an Islamic 

legal imprint; the various Christian family laws carry, obviously, a Christian 

imprint. The religious imprint, i.e. its symbolic (most importantly Islamic) value, of 

personal status law also holds great political weight in the government’s delicate 

relationship with the various religious communities, as demonstrated in the 

previous chapter. 

 

Before analysing the different aspects of the patriarchal family model, as laid down 

in the various family laws, I will first discuss some key issues that are important to 

Syrian gender relations in general. As explained earlier, the Syrian laws of personal 

laws cannot be analysed solely from a formalistic legal angle, they need to be 

understood in their cultural context. The normative order developed and imposed 

by the state, i.e. through state laws and courts, aims to organise and regulate 

family relations, but it is only able to do so to a certain degree, as there are other, 

i.e. not necessarily legal, norms at work. The interaction between various social, 

legal, and religious norms (codified and uncodified) in the field of family law 

cannot be underestimated, as was also demonstrated by other studies on Middle 

Eastern family law (see for example, Buskens 1999; Carlisle 2008, 2007a, b, c; Rosen 

1989; Shehada 2009a, b, c; Sonneveld 2012a). It is therefore important to understand 

against which cultural and moral setting these norms are expressed, endorsed and 

enforced.  

 

In this light I will analyse the following concepts: ‘morality and propriety’ (in 

particular gender behaviour), ‘family honour and women’s sexuality’ and 

‘marriage ideals’, for they shape and influence legal discourses and practices. Ideas 

about proper gender comportment, family and marriage are continuously 

expressed by individuals in the court rooms and play a role in, most importantly, 

the assessment of spousal or parental behaviour of the parties involved. The 

narratives presented to the court by the litigants, their lawyers and witnesses 

influence the outcome of a case, as judges take social (and not necessarily legal) 

norms and values into account (cf. Carlisle 2007c). 
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4.2 Morality and propriety 

 

Dahlgren maintains in her book Contesting Realities, which discusses the versatile 

and changing gender and family relations in contemporary Adeni society 

(Southern Yemen), that cultural understandings of family and family relations are 

continuously communicated in the field of personal status law (2010: 88-89). Men 

and women ‘as gendered subjects’, i.e. as husbands, wives, fathers, mothers, sons, 

and daughters are confronted with and subjected to ‘dominant familial ideologies’; 

Dahlgren defines ‘familial ideology’ as ‘a set of norms, values, and assumptions 

about the way in which the family life is expected to be organised in a normative 

way.’ (2010: 89)  In the context of a marriage we should think of the rights and 

obligations of the husband and the wife. A wife ought to obey her husband and 

fulfil her marital duties, a husband, for his part, is expected to provide for his 

family. Dahlgren states that a wife’s ‘moral value is constructed in her fulfilling her 

marital duties, and thus it is only as a dutiful wife that she safeguards her moral 

dignity and legal rights.’ (2010: 127) This latter aspect of the ‘familial ideology’ (the 

dutiful wife) made its way into the different personal status laws, as we shall see 

below and in the following chapters. 

Dahlgren describes in her study how morality and propriety or proper 

comportment (adab) affect gender and family relations in Adeni society. She 

emphasises that propriety in every day life ‘is not a fixed entity but instead has a 

variety of manifestations.’ (2010: 10) With that in mind, I use the term ‘morality’ in 

a broad sense.173 I will not link ‘morality’ directly to Islam or Christianity, i.e. 

denoting norms as ‘typically’ Muslim or Christian, unless people themselves 

denoted it as such (see for example the personal anecdote below). My argument 

aims to demonstrate that many familial norms and values were shared amongst 

the diverse (in this case primarily Muslim and Christian) Syrian communities.  

 

Morality and propriety are also gendered concepts, with different expectations for 

men and women (Dahlgren 2010: 13). The proper comportment for wives and 

husbands differs, each is expected to take on a different role. In the event of a 

                                                      
173 I am aware that my use of the general concept ‘morality’ does not do justice to the broad range of 

literature available on the topic, see for example Dahlgren 2010 for a discussion of some of the principal 

anthropological studies of Islam in relation to ‘morality’.  
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family dispute, and particularly those disputes that make it to court, these 

expectations are clearly articulated and publicly assessed by, first of all, the 

spouses themselves and others involved in the dispute, most importantly judges, 

lawyers, witnesses. During divorce proceedings, participants in the process express 

whether or not a spouse (or both) lived up or fell short of expectations as a wife or 

husband. A negative assessment can be made based on seemingly simple acts as 

serving coffee for guests, cooking or idling about at home (see in particular chapter 

6).  

 

Similar to Dahlgren, I observed that when people talked about others, be it in court 

or elsewhere, they often made moral comments on the behaviour and character of 

others. A person of high moral character (akhlāq) is generally highly appreciated by 

people from all walks of life, across the various Syrian communities. The 

assessment of a person’s character and/or behaviour is usually based on daily 

interactions. Syrian families commonly live in tightly knit communities, many of 

which may have lived in the same village, town or quarter for generations. People 

usually keep a close eye on each other’s lives, families and social relations. Living 

close together and being a part of each other’s life also means that people talk, 

either good or bad. Gossip, positive or negative, is a way to communicate and 

reinforce dominant social norms and/or denounce behaviour that contravenes 

familial or gender ideals.   

 

The reputation of an individual or a family can be damaged, improved or 

reinforced through gossip of neighbours, family or other community members (cf. 

Meneley 1996). Gossip about, in particular, women’s behaviour, marital or other 

family disputes, can make or break a marriage and affect a family’s reputation. 

Through gossip, social codes or norms are communicated, upheld, and used to 

exert social control on, particularly, the female and younger members of the 

community. Rumours about improper behaviour of a girl can ruin her chances for 

a good marriage, for example. Or worse, it may put her at risk to become a victim 
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of an honour killing, a practice which does occur in Syria, in Muslim, Christian, 

and Druze communities alike.174  

 

Women are in a more vulnerable position than men when it comes to harmful 

gossip, that is why ‘most women maintain consciousness about how any dress, 

behavior, interaction or location can result in people talking and lead to serious 

harm to their social position and well-being.’ (Hegland 2005: 211). To give an 

example, non-related men and women are not expected to interact unsupervised in 

public. For that reason, family members often control and restrict, especially 

unmarried, women’s behaviour and mobility. Gender segregation is oftentimes 

regarded as something typical for Muslim communities, but my informants told 

me, and I also observed it myself, that the same conventions apply to Christian 

youth (see below). Fear of gossip can be a powerful tool to ensure that men and 

women adhere to their expected gender roles. Under the watchful eye of family 

and community, individuals are expected to keep in line with social decorum, 

‘both men and women should behave with constraint and modesty.’ (Rabo 2005a: 

82) 

 

4.2.1 Preserving the honour of the family – control of women’s sexuality 

 

Upholding the family’s reputation or good name is of great importance in the 

various Syrian communities, similar to most Arab societies. The honour of a family 

is usually centred around the sexuality of the female family members (Rabo 1986: 

81). The reputation of a wife, daughter, or other female family member, 

particularly a girl’s virginity, is important and should be protected. Compromising 

her reputation or sexual honour would not only reflect upon and endanger her 

reputation but also that of her family as a whole (Barakat 1993: 98; Sato 2001: 120). 

The male family members have the responsibility to control and protect the family 

honour, by monitoring a woman’s behaviour and, possibly, disciplining the 

transgressors.175 In this light, I would like to share a personal anecdote. 

                                                      
174 In 2009, it was estimated that almost 200 people, mainly women, are killed every year by a family 

member because the family honour was considered to be tarnished 

(http://www.hrw.org/news/2009/07/28/syria-no-exceptions-honor-killings, accessed 22 February 2012). 
175  Joseph (1994) emphasises that the brother/sister relationship takes up a central role in the 

reproduction of Arab patriarchy, in particular in relation to the honour/shame complex. 

http://www.hrw.org/news/2009/07/28/syria-no-exceptions-honor-killings
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During my fieldwork (2008-2009) a (Christian) Syrian family had 

generously taken me into their care and helped me in countless ways, 

including assisting me in finding an apartment. I lived with this Syrian 

family for some time and visited them regularly; once I had moved into 

my own place, the daughters of the family stayed in my house on a regular 

basis. When I was looking for a place to live, the father of the house was 

visiting relatives abroad and therefore one of his daughters did the 

honours. She negotiated the rent, arranged all the necessary paper work 

with the real estate agent, the authorities, and, at the insistence of the 

mother, made sure the lock of the front door was replaced. The family had 

a family friend, George, who was a locksmith. But as George did not have 

time to replace the lock himself, he sent a colleague to my house to change 

the lock. The man came to my house (I was alone), he replaced the lock 

and asked me to try to see if it worked, which I did. Whilst testing the key 

he rubbed my knee and told me how beautiful he thought I was. It was all 

rather harmless, nevertheless I was shocked and insulted; I started yelling 

at him and told him to leave my house. He was surprised by my reaction 

and started pleading with me not to tell anyone. In the evening I went to 

the famil‎y’s house and told the daughter what had happened. She was 

shocked and called George immediately. George rushed over and 

apologised numerous times for what had happened; interestingly enough 

he also exclaimed ‘but he is a Christian!’, as if it was unthinkable that a 

Christian could do something like that. George conferred with the 

daughter and one of her brothers what would be proper course of action. 

George suggested he, with help of others, would teach the man a lesson, 

i.e. deliver a few blows. I was invited to come and watch, if I wanted. I told 

George that I thought beating the man up was not really necessary and 

that I preferred if he would refrain from doing so. A week later I was told 

some blows were delivered, but since the man cried and pleaded not to be 

touched, George had dropped the matter. I asked the daughter why 

George had taken up the matter so seriously. She explained that because 

her father was not at home to take care of things, George had felt 

responsible to defend her father’s name. The father, however, when 
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hearing what had happened, disapproved with George’s chosen course of 

action because he denounced all forms of violence. As the family had taken 

me into their care, I was also considered part of the (extended) family, and 

therefore my encounter with the transgressor had to be avenged. 

 

Whether it was truly about the family’s honour or possibly George’s own honour 

(or a combination of both), I do not know. What ever the case may be, I want to 

pay some attention to George his comment ‘but he is a Christian!’. His comment is 

an illustrative example of the (mis)conceptions Christians often have of Muslims 

and vice versa, especially with regard to gender relations and sexuality.176 It is 

often claimed by Christians that Christian women have more freedom than 

Muslim women, and that they can interact more freely with the opposite sex, 

because Christians are not as obsessed with sexuality as Muslims are (see also 

Rabo 2012b: 89-90). Christian or Muslim, a woman’s sexual virtue is closely 

connected to a man’s masculinity, but there is a difference. Rabo sums it up as 

follows:  

 

‘To generalize, the ideal for Christian men is to be able to protect their 

womenfolk and enable them to mix and mingle in public space. The ideal 

for Muslim men is to be able to protect their womenfolk from mixing and 

mingling in public space. The ability to both protect and control one’s own 

womenfolk is a crucial aspect of Syrian masculinity.’ (2012b: 90).  

 

Even though Christian men generally allow and enable ‘their women’ to mix and 

mingle in public, some Christian female friends informed me that, in all honesty, 

they could not really mingle freely with unrelated men, even if they were 

Christian, for the eyes of the community were always watching (i.e. they feared it 

may lead to gossip).  

 

As stated earlier, a woman’s sexual conduct is connected to her reputation and 

honour, and that of her family, this accounts for most Syrians, regardless of their 

                                                      
176 See also chapter 1, which described the socio-political background of the religious majority-minority 

relations, and chapter 2, which includes a description of the effect this relationship has on the legal 

system, in particular family law.  
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ethnicity or religion. For example, it is important for a woman to enter her 

marriage as a virgin. Sato, who conducted fieldwork among Syriac Orthodox 

Christians in Aleppo and the Al-Jazira region (northeast Syria) in the late 1990s, 

writes that in the past a Christian bride was expected ‘to show the sign of her 

purity’, i.e. virginal blood on a cloth, to her mother-in-law and other female in-laws 

on the morning after the wedding night. The blood-stained cloth was a public 

proof for the wife’s purity and ‘also demonstrated the groom’s masculinity’; it 

proved the bride’s modesty, good character, obedience to her parents, and also 

corroborated her family’s successful upbringing and preservation of the family 

honour (Sato 2001: 118-119). My Christian friends told me, just as Sato observed, 

that this practice of public display of the bride’s virginity was no longer common 

amongst Christians, as it was generally believed that a couple’s sexual intimacy 

was a private matter (2001: 118-120). 

 

That being said, the importance that is attached to a wife's sexual virtue and a 

husband's masculinity has not changed (Sato 2001: 119), especially when a 

husband’s masculinity is challenged. On one occasion I witnessed a divorce case 

where this subject was raised. 

 

A young couple seeking divorce appeared in the Greek Orthodox court in 

Damascus for a cross-examination session. Before the court started the 

interrogation, the judge spoke to the couple in a serious tone, reminding 

them of the importance of a good marriage and telling them to continue to 

strive for reconciliation.  

 The wife (the plaintiff) told the judge that they got married when 

she was seventeen years old and they had now been married for two years, 

whilst living with the husband’s family. She claimed that her husband and 

his family beat her and that her husband did not support her in any way. 

She also claimed that the marriage had not been consummated. The claims 

made by the wife made the husband very nervous and he denied all 

allegations. The wife was a strong-willed woman, making the husband 

taste defeat on several accounts during the interrogation by the court. 

 The judge concluded the session by announcing that in a next 

session the claims would be discussed in the presence of their lawyers. Yet, 
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the wife remained agitated and kept on repeating that she was still a virgin 

because her husband was not ‘manly’ enough. She claimed that she and 

her lawyer went to see a doctor who confirmed that she had not yet lost 

her virginity. The husband was clearly annoyed and embarrassed. Before 

leaving the court, he turned to the judge and his clerk to assure them that 

the marriage was consummated; he said that he could prove it. He 

presented a little plastic bag which he said contained the proof that she 

had lost her virginity, i.e. the blood-stained cloth of the wedding night.177 

 

4.3 Marriage ideals: marriage as a ‘safety-valve’ 

 

To control and prevent any improper behaviour of, in particular, young 

individuals, it is generally believed that it is better when people get married, 

preferably young. For that same reason, long-engagements are not preferable (Sato 

2001: 120); Sato’s observation corresponds with what I observed in the different 

personal status courts, namely that couples generally married quickly, after an 

engagement period of a few months. Rabo mentions that her informants talked of 

early marriages ‘as a ‘safety-valve’ for young people’s sexuality’ (2005a: 88). It 

should be noted though that the average age of marriage, reportedly, has gone up 

the last decades. One of the reasons for this is that the costs for a wedding feast and 

furnishing a house or apartment have increased considerably, making it difficult 

for, particularly, men to marry young (2005a: 86-87). 

 

Tucker asserts that in 17th-18th Ottoman Syria ‘marriage was central to social 

relations’; it reinforced social ties within the community and promoted harmony 

and stability (1998: 42). I would argue that marriage in Syria today is still central to 

social and familial life, as it is in most Middle Eastern societies. Marriage is not just 

a union between a man and a woman but it is considered a family affair. More than 

that, a good marriage is favourable, not only to the parties and families involved 

but to the community as whole (Barakat 1993: 107; Bennet 1999: 159; Rabo 2005a: 89 

ff.). But what makes a good marriage?  

 

                                                      
177 Case A, Damascus Greek Orthodox court, 9 April 2009. 
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This will depend on the families’ background and position in their community. 

Factors that are considered important in the choice of a potential marriage 

candidate are: religion, denomination or sect, wealth, moral character, level of 

education, age difference, ‘the family name’ (cf. Drieskens 2008; Rabo 2005a). These 

qualifications are not only valued when assessing the candidate as an individual, 

but they also apply to the candidate’s family members. As Rabo writes: ‘The more 

that is known about the family of the groom or the bride, the more one is able to 

vouch for the character of the individual’ (2005a: 90).  

 

Troublesome unions, on the other hand, may become a source for social conflicts 

and should therefore be avoided. For this reason, the role of the marriage guardian, 

as protector of the bride’s and the family’s interest, is crucial. In most cases, the 

bride’s legal guardian, usually her father or grandfather, will be consulted before a 

marriage contract is signed (see § 4.5.1). For who is better to serve and preserve the 

interests of the family and the wider community than the senior male family 

members? Besides, a marriage union without the approval of the families of both 

sides will be extremely difficult to sustain, especially for women, because where 

will she go if the marriage fails. Since there is no national social security system 

available in Syria, most individuals rely completely on their family’s support for 

socio-economic security and protection. Hence, if an ‘objectionable’ marriage fails, 

who will support the divorcée? In her article ‘Mother Love’, Carlisle describes a 

striking example of couple that was forced to divorce under the pressure of the 

wife’s family. The mother of the wife, who insisted she would agree to a divorce, 

stressed exactly this point, i.e. that if the marriage failed, she (the bride) would 

have no-one to fall back on, because her family assured to ostracise her if she did 

not listen to them (2007b). 

 

4.3.1 Unsuitable marriages 

 

Another complicating factor is when one falls in love with someone who belongs 

to a different religious community. According to my sources, interreligious 

marriages were rare in Syria, for various reasons.178 Since civil marriage does not 

exist in Syria, a wife has to follow her husband’s religion in marriage. A Muslim 

                                                      
178 Weber maintains that interreligious marriages are also rare in Lebanon (2008: 15). 
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man can marry a Christian or Jewish woman, but a non-Muslim man cannot marry 

a Muslim woman, unless he converts to Islam. In chapter 2 (§ 2.5), we saw that 

mixed marriages and conversions can lead to complicated and sad legal realities, 

due to conflicting jurisdictions of the different personal status laws and courts. 

Even so, interfaith unions do exist, but they are usually contracted in secret or are 

not officially registered179 because of social condemnation. During my fieldwork I 

heard of examples of engagements and marriages between Sunni-‘Alawi, Druze-

Sunni,180 and Shi‘i-Sunni. Christian interdenominational marriages, however, were 

usually not considered problematic. In fact, according to the minister (qassīs) and 

judge of the Protestant court of Damascus, Boutrus Za‘our, such marriages were 

concluded on a regular basis.181 

 

Under the SLPS, a Christian woman can marry a Muslim man, but whether these 

unions are socially acceptable is another matter. I was told that such unions are 

strongly condemned within the Christian communities. Christians in Syria are a 

minority and that fact alone can be enough reason to encourage endogamy, i.e. to 

marry within one’s own group.182 One of my Christian informants told me that 

when a Christian woman marries a Muslim man she will be considered a 

prostitute, for she brings shame on the entire town/village/community, not just her 

own family.  

 

During my fieldwork period in Damascus, I got to know a couple who 

wanted to get married, but her family strongly opposed the match. It 

concerned a Christian woman who wanted to marry a ‘Alawi man; they 

had been together for years and considered a civil marriage abroad. The 

family was against the marriage, irrespective of where it would be 

contracted, i.e. in Syria or abroad. The family was not against the marriage 

because of religious reasons, as her family was not religious in any way, 

but because it was socially unacceptable in their [Christian] community. 

                                                      
179 See chapter 5 and 6 on customary and/or unregistered marriage practices. 
180 A case study of a Druze woman married to a Sunni man is described in the next chapter. 
181 Interview 26 March 2009, Damascus. 
182 Especially since the number of Christians declined significantly in the 1920s-1930s and again in the 

late 1960s, due to immigration following land reform and nationalisation projects (Moussalli 1998: 287; 

Rabo 2012b: 88). 
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The father of the girl was a respected man in the town, where the family 

had lived for many generations. The fact that the family had close 

connections with the family of the husband-to-be, due to a shared political 

past, did not make a difference. The girl’s father was known for his secular, 

liberal-egalitarian convictions, yet, he vehemently opposed the intended 

marriage, as did the rest of her family. The girl repeatedly expressed her 

disappointment about her father’s attitude to me; she could not 

understand how her father (whom she adored and admired) could act 

against his own convictions, the same convictions he raised her with. The 

father’s explanation for his objection was that he did not want to bring 

shame on the family. If she would marry this man, their whole family 

would be looked down upon and it would make life difficult for them. 

 

This case illustrates the importance of the social implications that come with 

marriage. It chimes with Tucker’s finding that marriage functions to reinforce 

social ties within the community (see above). With that in mind, the consequences 

of a good or, on the contrary, socially unacceptable marriage for the family of both 

spouses will be thoroughly considered before an intended engagement of marriage 

can be materialised. In the case described above, the marriage between the 

Christian woman and the ‘Alawi man would have such a negative impact on her 

family, that all her nuclear family members vehemently opposed it (also those who 

lived abroad). The girl pleaded with her family, she promised that they would live 

in a neighbourhood in Damascus where their interfaith background would not 

stand out.183 But it made no difference to their kin, they put the interest of the 

family first.184 

 

This brings us to the end of the first part of this chapter. Now that I have sketched 

the contours of the cultural context in which Syrian family laws operate, I will 

move on to the contents of the various laws. First of all, Syria’s most important 

personal status law, the SLPS, will be discussed; I will particularly analyse the 

                                                      
183 In their case, most importantly a neighbourhood that was not predominantly Christian. 
184  See Weber’s article on Muslim-Christian couples in Lebanon who concludes that objections of 

families to a mixed union are usually socially motivated instead of religiously motivated (2008: 27). 
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(Muslim) notions of marriage and divorce as set out in the SLPS.185 Secondly, as 

explained in chapter 2, the SLPS stipulates that the Druze, Christian and Jewish 

communities are exempted from several of its provisions and, instead, entitles 

these communities to apply their own religious laws in these specified areas of law, 

most notably marriage and divorce. In the latter sections of this chapter I will 

briefly discuss some key aspects of Christian marriage and divorce, as set out in 

the most important Christian laws of personal status.  

 

4.4 Muslim marriage: A contractual relationship 

 

The purpose of marriage in Muslim societies is commonly designated as being 

legalisation of sexual relations and preservation of paternal lineage.186 According to 

Tucker, Islamic jurists of the past agreed that the first and foremost purpose of the 

marriage contract is ‘the establishment of licit sexual relations between a man and 

a woman’ (2008: 42). The confinement of sexual relations within the realm of a 

marriage also served the larger society, for with the institution of marriage, the 

primary cause of social discord, i.e. illicit sexual behaviour (zinā), could be 

eradicated (Hallaq 2009: 271-272). That is why the vast majority of classical jurists 

deemed it commendable (mandūb, mustaḥabb) for a Muslim to marry (Linant de 

Bellefonds 1965: 26-28). In this regard a famous ḥadīth narrated by Malik ibn Anas 

is often quoted, the prophet Muhammad reportedly said that ‘when a man marries 

he has fulfilled half of the religion; so let him fear God regarding the remaining 

half.’ 

 

A Muslim marriage is generally depicted along the lines of the maintenance-

obedience divide:187 a husband has to obligation to support (maintain) his wife and 

children and in exchange she will be obliged to co-habit and obey him. Earlier we 

saw that this divide has been described as the ‘patriarchal gender contract’ 

(Moghadam 1998) and the ‘patriarchal bargain’ (Kandiyoti 1988), and that this 

                                                      
185 For a detailed analysis of the central legal elements pertaining to marriage and divorce, as defined 

and regulated by the SLPS, please refer to the Appendix. 
186 See, for example, Hallaq 2009: 129; Linant de Bellefonds 1965: 23; Mir-Hosseini 2009: 28; Tucker 2008: 

41. 
187 See, for example, Buskens 1999: 185-90; Mir-Hosseini 2009: 31; Shehada 2009a: 28 ff.; Sonneveld 

2012a: 17 ff.; Tucker 2008: 50-56; Welchman 2011, 2007: 93-99. 
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maintenance-obedience divide continued to exist in the contemporary family law 

codes, despite attempts by many Arab states to reform family law (from the early 

twentieth century onwards). Abu-Odeh maintains that with the reforms the Arab 

states tried to ‘chip away at the most cruel aspects of gendered reciprocity by first, 

limiting the scope of the wife’s obedience; second, expanding the scope of the 

husband’s financial duties’ (2005: 460). It should be noted that indeed some states, 

as of late, have left out the wife’s duty of obedience to her husband, including 

Algeria (2005), Libya (1984), Morocco (2004), Tunisia (1993), and (South) Yemen 

(1974); but, at the same time, maintained the husband’s obligation to provide 

maintenance for the wife (Welchman 2007: 94-97; 2011: 3). 188  Syria, however, 

always retained the maintenance-obedience divide; in the following paragraphs I 

will describe how it is translated into the provisions of the SLPS. 

 

As mentioned earlier, the SLPS is predominately based on Islamic legal sources, 

particularly on the Hanafi fiqh. For that reason, the provisions of the SLPS 

pertaining to marriage and divorce, discussed in the following paragraphs, 

strongly relate to classical Hanafi fiqh rules and interpretations. On some (generally 

minor) points, however, the authors of the SLPS diverted from the classical Hanafi 

fiqh and incorporated interpretations from other schools of law or minority 

opinions (cf. Anderson 1955). Besides, the ‘residual’ article 305, stating ‘[i]n every 

matter in regard to which there is no relevant provision in this Law reference shall 

be made to the most authoritative doctrine in Ḥanafī school’,189 opens the door 

wide to the rich collection of jurisprudence of the Hanafi school of law. This is a 

welcome option for legal practitioners as the substantive text of the SLPS is rather 

brief in many areas. For the practical application of article 305 judges and lawyers 

today still consult and refer to the personal status code compiled by the Egyptian 

jurist Qadri Pasha in 1875 (see chapter 2), which is much more detailed than the 

SLPS. For that reason I will occasionally refer to the ‘Qadri Pasha Code’ in my 

analysis of the provisions of the SLPS, especially where the text of the SLPS is 

ambiguous or insufficiently detailed.  

 

                                                      
188 The People’s Democratic Republic of Yemen was the first Arab state to drop the wife’s duty of 

obedience from its statutory law in 1974 (Welchman 2011: 11-12). 
189 Translation taken from Anderson (1955: 49). 
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4.5 Marriage according to the Syrian Law of Personal Status 

 

The SLPS starts with the definition of marriage. Article 1 reads as follows: 

 

‘Marriage is a contract between a man and a woman, who is lawfully 

permitted to him, with the aim to establish a bond for a joint life and 

procreation.’190 

 

The marriage contract is an essential element in a Muslim marriage, for only a 

valid (ṣaḥīḥ) marriage can generate legal effects, most importantly rights and duties 

for the two contracting parties.191 For a marriage to produce legal effects, it has to 

meet certain requirements. These requirements include, amongst others, legal 

capacity, a marriage contract, a dower, and social parity between the spouses.  

 

A detailed analysis of these central legal elements pertaining to marriage (and 

divorce), as defined and regulated by the SLPS, is given in the Appendix. In the 

following sections I will focus on those aspects that are relevant to the subjects 

under study in this chapter and the next, i.e. the marriage guardian, dower, marital 

rights and duties, dissolution of the marriage, and its consequences. 

 

4.5.1 The role of the marriage guardian  

 

In the first section of this chapter I described that a marriage is a family affair, the 

approval of the family for a union is therefore imperative. As marriages are 

socially considered to be the mainstay of society and communal harmony, 

contracting a ‘good’ marriage is of vital importance for the bride and groom and 

their respective families. In a patriarchal society like Syria, who is better to serve 

and preserve the interests of the family than the senior male family members, as it 

                                                      
190 The Jordanian (1951) and Iraqi (1959) personal status law give a definition of marriage that is 

practically the same as the Syrian one (Nasir 2002: 44). 
191 In chapter 2 (§ 2.5.3), we saw that invalid (bāṭil) marriages cannot produce legal effects, such as the 

establishment of paternity. 
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is often argued. That is why, in most marriages, the father or the grandfather will 

act as the legal guardian of the bride (walī).192  

 

Various legal professionals told me that the commonly held view in contemporary 

Syria is that when it is a woman’s first marriage (i.e. she is considered to be a virgin 

(bikr)), her legal guardian needs to give his consent to the marriage, regardless of 

her age. The presence of a guardian may thus not be conditional for the validity of 

the contract (under the law), seeing that he is not a contracting party,193 but his 

presence and approval will generally (socially) be preferred to ensure that the 

interests of the girl and family are protected, especially her financial rights (i.e. the 

dower). That is why the legal guardian, generally the bride’s father, will be present 

during the negotiations regarding the marriage contract and at the time the 

contract is officially concluded in the presence of a marriage official or judge.194 

 

This social preference or practice tallies with what I discussed in the first section of 

this chapter, namely the (senior) male family members take a prominent position 

in the protection of the bride’s and the family’s interests. The marriage guardian as 

the representative and protector of the interests of the family is a fine example of 

the hegemonic patriarchal family model. 

 

The provisions of the SLPS pertaining to the marriage guardian, however, do not 

give a decisive answer as to whether a mature (i.e. older than 17) bride always 

needs a legal guardian to marry, as the wording of these provisions comes across 

as rather ambiguous.195 Articles 20-25 seem to imply that the guardian’s consent is 

needed, regardless of the bride’s age.  

 

                                                      
192 It is important to note that the SLPS distinguishes between different types of guardianship (wilāya), 

namely guardianship in marriage (wilāyat al-zawāj); guardianship of property (wilāyat ‘alā al-māl); 

guardianship over a person, such as minors and insane persons (wilāyat ‘alā al-nafs). In chapter 2 (§ 

2.5.2), guardianship over minors was already explained; we saw that guardianship over the person 

includes guardianship in marriage, just as it includes authority over education and medical treatment. 
193 Court of Cassation, shar‘iyya chamber, decision dated 19 November 1956 (‘Atari 2006: 120-121). 
194 Email correspondence with lawyer Yusuf, 10 February 2012. 
195 The same goes for the 1976 Jordanian personal status law, see the elaborate analysis of Welchman on 

the subject in her study Beyond the Code (2000: 121-133). 
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Article 16 SLPS stipulates that the age of capacity for marriage is 18 years for a man 

and 17 years for a woman. If the betrothed parties are younger than the required 

age, they need to apply to the judge for permission to marry, and, in addition, if 

the legal guardian is the father or grandfather, his consent to the marriage is also 

needed (Art. 18). Accordingly, when a woman is younger than 17, she needs the 

consent of her legal guardian. But what if she is older?  

 

If the bride is 17 or older, the guardian’s consent is not an absolute prerequisite 

under the law. Article 20 stipulates that a mature woman (i.e. older than 17) can 

contract her own marriage but the judge will still ask her guardian for his opinion.  

If the guardian does not object to the marriage or if his objections are ill-

considered, the judge shall give permission for the couple to get married, provided 

the betrothed parties are of equal social status (kafā’a). 196  A court is thus 

empowered to marry a woman (over 17) against her guardian’s will. Still, a woman 

(over 17) does not have the legal authority to act independently because some form 

of consent to marry is needed, either from her legal guardian or the judge. 

 

If, however, a mature woman has given herself in marriage, i.e. without her 

guardian’s approval, to a husband who appears to be beneath her social standing, 

her legal guardian may ask the court to nullify the marriage (Art. 27). The SLPS 

does not, however, define what ‘equality of status’ (kafā’a) entails, whether it refers 

to the groom’s financial situation, his occupation or religious piety, for example.197 

The only direction the law gives is ‘the custom of the country’ (‘urf al-balad) (Art. 

28), which is an exceptionally ‘open norm’. In 1956, the Court of Cassation already 

decided to leave the exact interpretation of the concept kafā’a to the discretion of 

the judge.198 Upon inquiry with some lawyers, I was told that the key elements of 

kafā’a in marriage today are parity in faith (īmān) and financial means or wealth 

                                                      
196 The role of the marriage guardian needs to be understood in conjunction with the doctrine on 

concept of equal social status (kafā’a), which was particularly developed by the Hanafi school of law 

(Linant de Bellefonds 1965: 171 ff.) According to Linant de Bellefonds, Hanafi scholars attributed great 

importance to kafā’a because this school allows an adult woman to conclude her own marriage (without 

her guardian), it is for that reason that kafā’a serves to secure the interests of the bride and her family 

(1978: 404). 
197 Unlike the 1976 Jordanian Law of Personal Status, which limited it to ‘the groom’s ability to pay the 

prompt dower and the wife’s maintenance.’ (Welchman 2000: 99) 
198 Court of Cassation, shar‘iyya chamber, decision number 325, 19 November 1956. 
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(yasār or infāq) between the two prospective parties. A groom’s descent (nasab), his 

occupation or difference in social class is no longer relevant to the court. When, for 

example, a groom is religious, honourable, pious, and has sufficient financial 

means, the court cannot reject him as a potential husband.199 

 

The requirement that the groom ought to have sufficient financial means is 

important in consideration of his ability to pay the mandatory dower and spousal 

maintenance. A husband’s financial obligations are essential for the validity and 

success of a marriage, as will become evident below. 

 

4.5.2 Dower 

 

A marriage contract (‘aqd al-zawāj) has to include certain specifications, such as the 

personal particulars and signatures of the betrothed parties and the witnesses, and 

the mention of a dower (mahr). The dower is a wife’s prerogative and a husband’s 

obligation (Arts. 53 and 60).  

 

A dower is generally divided into two parts, namely a prompt (mahr mu‘ajjal or 

mahr muqaddam) and a deferred dower (mahr mu’ajjal or mahr mu’akhkhar). The 

prompt dower has to be paid upon conclusion of the marriage contract, whereas 

the deferred part has to be paid when the marriage is terminated due to an 

irrevocable divorce or death (Arts. 55 and 56). Divorce disputes often revolve 

around the question exactly which dower amount (either prompt or deferred) was 

stipulated, whether or not it was actually paid, or whether the wife is entitled to 

half or the full dower, and so on. In the next chapter the subject of the dower will 

be discussed in more detail. 

 

4.6 The effects of marriage: marital rights and duties 

 

As explained earlier, many studies on Muslim personal status law emphasise the 

reciprocal nature of the marital bond, in that the husband’s main legal obligation is 

his liability to pay maintenance to his wife and that her main legal obligation, on 

the other hand, is to be sexually available to her husband. Marriage is a 

                                                      
199 Email correspondence with lawyer Yusuf, 10 February 2012. 



Patriarchy, religion, and legal rules 

 

 

136 

  

relationship based on exchange of rights and duties: the husband will take care of 

the wife, in exchange for her cohabitation and obedience.  

 

4.6.1 Financial obligations of the husband 

 

As explained in the previous section, the husband is obliged to pay his wife a 

(prompt) dower. Once the wife received the prompt dower, she is obliged to live 

together with her husband (Art. 66). She may, however, refuse to move in with him 

if he has not yet paid the prompt dower or if he did not prepare a suitable house 

for her, meaning that he has not provided a house that meets the legal 

requirements (a maskan shar‘ī) (Art. 72.2). Providing adequate housing for the wife 

is one of the obligations falling upon the husband; the SLPS determines the basic 

rules pertaining to housing in articles 65-70 (see Appendix).  

 

Providing a marital home to the wife is only one form of maintenance (nafaqa) that 

needs to be supplied by the husband, there are more. The husband’s maintenance 

obligations include, moreover, the following: clothing, food, medical care, and 

domestic help; the latter only if this is appropriate to her social standing (Art. 71.1). 

The level of maintenance to be provided by the husband depends on his financial 

situation, although a minimal level (ḥadd al-kifāya) has to be met (Art. 76) (see 

chapter 5).  

 

If a husband fails to provide maintenance to his wife, she can go to court and file a 

nafaqa-claim against him, forcing him to fulfil his obligations (Art. 71.2). When the 

claim is brought before the court and the husband denies the allegations, the 

burden of proof rests upon the wife. If the court decides in her favour and the 

husband, thereupon, fails to comply with a court-ordered maintenance payment, 

he can be sentenced to a fine or imprisonment (article 488 Penal Code). Another 

option for the wife is to file a judicial divorce claim on the ground of failure to 

provide maintenance (Art. 110) (see below). 

 

A husband, for his part, is entitled to cease maintenance payments if his wife fails 

to live up to her end of the bargain, namely obedience to her husband or, to be 
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precise, co-habitation. The financial obligations of the husband are inextricably 

bound up with her legal obligation to co-habit and obey him. 

 

4.6.2 Obedience of the wife 

 

The issue of co-habitation is closely connected to the concept of disobedience 

(nushūz), for co-habitation implies sexual availability of the wife to her husband, 

which is an obligation upon her side (Arts. 66 SLPS, 212 Qadri Pasha). 

Consummation (dukhūl) of the marriage plays an essential part in establishing the 

validity or nullity of a marriage, and in the dissolution thereof (see Appendix and 

chapter 5 § 5.5), for only after sexual intercourse the judicial and financial 

consequences of the marriage become effective.  

Whether or not sexual relations did in fact occur is occasionally disputed 

by spouses in the court. In that event the judge will try to establish whether the 

couple has had the opportunity to consummate the marriage, i.e. ‘valid 

seclusion’200 (al-khalwa al-ṣaḥīḥa) took place. When the court establishes that the 

couple spent a reasonable amount of time alone together, it is assumed that they 

had sexual relations. I will elaborate more on this subject in the next chapter, when 

I discuss legal practices in a shar‘iyya court.   

 

A wife may forfeit her right to maintenance if she works outside the house without 

her husband’s consent (Art. 73) or if she is considered disobedient (nāshiza) to her 

husband. A wife can be considered disobedient if she leaves the conjugal home 

without a lawful reason or if she prevents her husband from entering the house 

(Art. 75). Accordingly, if it is established that a wife is disobedient, she loses her 

right to maintenance, for as long as she is disobedient (Art. 74).  

 

If the husband, however, did not live up to his part of the ‘patriarchal bargain’ 

because he did not yet pay the prompt dower or if he did not prepare a suitable 

marital home for her, she may refuse to co-habit with him (Art. 72.2). In such an 

event she is not considered disobedient and she will not lose her right to 

maintenance. In short, a wife can be qualified as being disobedient if the following 

                                                      
200 Translation taken from Welchman (2007: 184). 
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conditions are fulfilled: (a) there is a suitable house provided by the husband, and 

(b) the husband has given his wife the full prompt dower. If these conditions are 

met and the wife has left the ‘suitable house’ without justification, on her own 

accord and through no fault of the husband, she will be considered disobedient 

(Shaqfa 1998: 314-15).   

 

A husband can go to court and claim his wife is disobedient when she refuses to 

return to the conjugal home. In other words, he can file a so-called mutāba‘a claim, 

which (in this context) I translate with the phrase ‘marital obedience’.201 The court 

may recognise a claim for marital obedience, i.e. his claim to be discharged from 

performance to pay, when the wife persistently refuses to ‘follow’ her husband and 

return to the marital home (Shaqfa 1998: 314-15).  

 

It is important to note here that the issue of mutāba‘a is mentioned in article 308 

SLPS as one of the specified matters falling under the jurisdiction of the Christian 

and Jewish judges. In the following chapters on legal practices in the shar‘iyya  and 

Catholic courts, I will elaborate more on the issue of marital obedience. 

 

4.7 Dissolution of marriage 

 

The SLPS recognises three types of divorce: (1) unilateral divorce or repudiation by 

the husband (ṭalāq), (2) mukhāla‘a divorce, and (3) judicial divorce (tafrīq).202 

 

4.7.1 Repudiation (ṭalāq) by the husband 

 

Ṭalāq is a unilateral repudiation of the wife by the husband and is the standard 

form of divorce. A husband can simply pronounce the formula ‘I divorce you’ 

either verbally or in writing (Art. 87.1), this does not mean that the marriage is 

immediately dissolved. During a period of (more or less) three months, the so-

called waiting period (‘idda), the husband can revoke the divorce and take his wife 

back. This revocation right is, however, not unlimited. A husband can only 

                                                      
201 Although more literally it would come closer to the meaning of ‘to follow’, meaning that a wife has to 

‘follow’ her husband. 
202 For a more detailed analysis, see the Appendix. 
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repudiate his wife three times (Art. 91); the third ṭalāq is irrevocable and thus final 

(bā’in) (Art. 94).  

 

There is another distinction that needs to be made, namely a ṭalāq pronounced by 

or in front of a judge and out-of-court ṭalāq, i.e. divorce pronounced outside the 

court, which is then registered afterwards at the court. This type of divorce, 

commonly referred to as ‘administrative’ ṭalāq (ṭalāq idārī) is quite popular among 

men, however it often leaves many wives in a state of limbo. In the next chapter I 

will describe a few case studies that deal with these so-called out-of-court ṭalāqs.  

 

4.7.2 Divorce by mutual consent (mukhāla‘a)  

 

Mukhāla‘a divorce is often referred to as a wife-initiated divorce, because it is 

generally initiated by the wife. Like most Muslim family laws, the SLPS stipulates 

that, nevertheless, the consent of both spouses is required, in contrast to 

repudiation (ṭalāq), which is the sole prerogative of the husband. Contrary to Egypt 

and Pakistan, for example, where a woman has the right to initiate a mukhāla‘a 

divorce without her husband’s consent (Sonneveld 2012a; Kruiniger 2012, 

respectively).  

 

In a mukhāla‘a divorce, the spouses sign a contract in which the husband agrees to 

divorce his wife, in exchange for which the wife agrees to renounce some or all of 

her financial rights. The wife renounces, at least, her right to any (unpaid) prompt 

and/or outstanding deferred dower amount, and her right to maintenance (nafaqa). 

In addition, she may agree to return her trousseau (jihāz), her gold or household 

goods, which usually means that some financial compensation would have to be 

paid (see chapter 5). 

 

A mukhāla‘a contract can either be drawn up in court or outside the court and then 

registered ex post facto. However, in all events the wife has to be present in court to 

declare that she is willing to give up her financial rights before the contract can be 

registered and the divorce can take effect. For the registration of out-of-court 

mukhāla‘a contracts, it is important that it is evident from the contract that offer and 
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acceptance took place in one session. In addition, it has to be clear that both parties 

verbally agreed to the agreement, a written agreement or a signature will not be 

sufficient for the validity of the contract.203 In the next chapter I will examine 

several aspects of the mukhāla‘a divorce in further detail. 

 

4.7.3 Judicial divorce (tafrīq) 

 

The SLPS recognises various grounds for judicial divorce (tafrīq), divided into four 

types: 

 

I. tafrīq on the grounds of disease or defect (‘ilal), which include insanity 

and impotence of the husband (Arts. 105-108); 

II. tafrīq on the grounds of absence or disappearance (ghayba), for example 

due to imprisonment (Art. 109); 

III. tafrīq on the grounds of non-payment of maintenance (‘adam al-infāq) 

(Arts. 110-111); 

IV. tafrīq on the grounds of discord between the spouses (shiqāq bayna al-

zawjayn) (Arts. 112) 

 

While a woman can seek a divorce on the first three divorce grounds, both spouses 

can bring a judicial divorce petition to court on the grounds of discord. Either one 

or both can claim that the other is causing so much harm (ḍarar) that it impossible 

to continue their marriage.  

 

4.7.4 Reconciliation and divorce 

 

All the different types of divorce have to go through a reconciliation process. The 

SLPS stipulates that when a ṭalāq or a mukhāla‘a action is taken to court, the judge 

will have to defer acting upon the case for a month in the hope of reconciliation, in 

accordance with article 88. If, after that month, the husband persists in his action 

for divorce (ṭalāq) or the couple persists in their mukhāla‘a request, they will be 

summoned to court. The judge shall try and resolve their differences with help of 

                                                      
203 Court of Cassation, shar‘iyya chamber, decision number 388/385, 21 April 1976 (‘Atari 2006: 123). 
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their family members or other individuals who might be of assistance. If, despite 

these attempts, reconciliation cannot be brought about, the judge can register the 

ṭalāq or the mukhāla‘a contract (Art. 88). Whether these prescribed reconciliation 

procedures are actually followed by the court, is different issue. The issue of 

reconciliation will be discussed in more detail in the next chapter. 

 

When one of the spouses or both file for a judicial divorce (tafrīq) on the grounds of 

discord, the judge should also attempt to reconcile the spouses. If reconciliation 

cannot be achieved and the plaintiff persists in his/her claim, the judge will appoint 

two arbiters from the family of the spouses or persons who the judge considers 

capable of bringing about reconciliation (Art. 112.3). If the arbiters fail to reach 

reconciliation, they will determine the reason for the disagreement and advise the 

court how to dissolve the marriage. They will establish the level of culpability 

ascribed to either the husband or the wife or both, in order to determine if and how 

much of the remaining dower and (possibly) post-divorce maintenance has to be 

paid (Arts. 114-115). In the next chapter I will pursue the issue of divorce on the 

ground of discord, including the court-ordered arbitration procedures, in greater 

dept. 

 

4.8 Legal consequences of divorce: waiting period, unpaid dower, and post-

divorce maintenance 

 

In the section on ṭalāq, we saw that a revocable divorce does not necessarily mean 

an immediate end to the marriage. A husband may take his wife back during the 

waiting period (‘idda) following such a divorce, but when the waiting period 

expires and the husband does not take his wife back, the divorce becomes final 

(Art. 118).  

 

The waiting period is generally three menstrual cycles after the pronunciation of 

the divorce (Art. 121.1). During the ‘idda period following divorce, annulment of 

the marriage or death, a woman is not allowed to remarry. For the duration of the 

waiting period the wife is entitled to post-divorce maintenance (nafaqat al-‘idda) 

(Arts. 83-84, 125). In addition to the post-divorce maintenance, the wife is also 

entitled to all of her unpaid dower. The deferred dower becomes payable once the 
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divorce becomes final or after death of the spouse (Art. 56). Any unpaid part of the 

dower is usually registered as a debt owed by the husband on the marriage 

contract (Art. 54.3 and 5; Carlisle 2007c: 194).  

 

4.8.1 Child custody after divorce 

 

In chapter 2 (§ 2.5.2), the various aspects of child custody were already explained. 

We saw that, in line with classical fiqh works, the SPLS makes a distinction between 

legal guardianship (wilāya) and nursing (ḥaḍāna). Legal guardianship is an 

exclusively male prerogative and therefore commonly belongs to the father (Arts. 

170-175), the mother, on the other hand, has the obligation and right to nurse her 

children (ḥaḍāna) (Arts. 137-151). If the mother cannot exercise this nursing right, it 

can be claimed by the child's maternal grandmother or (subsequently) the paternal 

grandmother, the maternal aunt, and so on (Art. 139). 

 

In the event of separation of the parents, the mother may ask the court to give her 

the right to nurse (ḥaḍāna) her children until the age of 15 for girls and 13 for boys 

(Art. 146). 204  When the (divorced) mother obtains the ḥaḍāna-right over her 

children, the father remains responsible for the cost of nursing (Art. 142); after all 

he is the legal guardian and therefore remains responsible for the maintenance of 

this children.  

Whether child maintenance is actually paid by the father is something else. 

It is therefore important for a mother, who seeks divorce, to know that she can fall 

back on her family members for financial support, if she intends to take care of the 

children (Carlisle 2007b: 96). Regardless of who physically takes care of the 

children, the father (as the legal guardian) will always have the final say in the 

upbringing of his children, in all matters related to their education, property, 

etcetera (Art. 170 ff.). When the ḥaḍāna period ends, the father can demand that the 

children are ‘returned’ to his care.  

 

During this nursing period, the father has the right to see his children (irā’a). The 

SLPS (or any other law) does not regulate the actual implementation of the 

                                                      
204 This article was amended in 2003, see chapter 3 for a more detailed discussion on the amendment. 
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visitation rights. The precise visitation arrangements are worked out based on 

custom (taqlīd), according to senior lawyer ‘Ali.205 

 

Finally, a divorcée can also lose her nursing rights. Article 138 stipulates that a 

Muslim woman loses her right of nursing of her children when she remarries to 

someone outside the child’s immediate family (i.e. a non-maḥram man).  

 

This brings us to the final sections of this chapter, namely legal regulation of 

Christian marriage and the dissolution of marriage. Again, the sections on this 

subject will be brief, especially in comparison with the analysis of the provisions of 

the SLPS. After all, the SLPS is the default personal status law in Syria and was 

therefore discussed more extensively. 

 

4.9 Christian marriage and divorce: some general observations 

 

In chapter 2 we saw that about ten per cent of the population belongs to one of the 

Christian denominations. The various Christian communities of Syria can be 

divided into three groups, namely the Orthodox Christians, the Catholic churches, 

and the Protestants or Evangelicals. Nearly every denomination or group has its 

own family law, which include the following: the Greek Orthodox Personal Status 

Law (2004), the Syriac Orthodox Personal Status Law (2004), the Armenian 

Orthodox Personal Status Law (n.d.), the Protestant Law of Personal Status 

(1949206), and the Catholic Law of Personal Status (2006).207 The latter law will be 

discussed in more detail in chapter 6, both its contents and its practical application 

in the Catholic courts of Damascus. 

 

Article 308 of the SLPS allows for the Christian communities to administer their 

own religious regulations in certain specified matters of personal status, most 

importantly betrothal, marriage, marital obedience, wife’s and children’s 

maintenance, annulment and dissolution of marriage, nursing, and inheritance. 

                                                      
205 Personal communication with lawyer ‘Ali Mulhim, 26 January 2009. 
206 Promulgated by law in Syria in 1952 and amended in 1962. 
207  I understand that the Assyrian Church of the East also has its own personal status law, but 

unfortunately I have not yet been able to obtain a copy of this law or information on the date of 

promulgation (if ever officially promulgated), its exact title, and so on. 
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Similar to the analysis of the SLPS provided above, I will confine myself to a 

discussion of the Christian notions of marriage and divorce, as laid down in the 

Christian laws of personal status. However, I will only briefly touch upon the main 

characteristics of Eastern Christian family law, as an analysis of all the different 

Christian laws would be beyond the scope of this thesis, let alone this chapter. 

 

4.9.1 Christian marriage: marriage as a sacrament 

 

Marriage in the Eastern Churches has a different status than it has in Islamic law. 

The Eastern churches consider marriage a sacrament or a mystery208 (in Arabic: sirr 

al-zawāj).209 Tertullian of Carthage, a theologian from the second century, wrote 

that marriage ‘is arranged by the church, confirmed by the oblation (the Eucharist), 

sealed by the blessing, and inscribed in heaven by the angels’.210 The Christian 

Churches consider marriage an institution established by God, for ‘[man] is the 

image of God, God is love, and man, husband and wife, are recreating love in this 

life in a concrete expression.’ (Posposhil 1991:123).  

 

Furthermore, a marriage can only be considered a sacrament when it constitutes a 

union between a baptised man and a baptised woman, who voluntarily consent to 

marry before God. If both or just one spouse is not baptised, the marriage is 

considered a natural marriage. The Church will recognise it as a valid and sacred 

marriage, also protected by God, but it will not be considered a sacrament 

(Pospishil 1968: 602). 

 

The theological and canonical position of the Protestant churches on various 

matters of the faith, including marriage, is different from the traditional Eastern 

churches, because the former come from a different (i.e. Western) tradition. The 

                                                      
208 Apostle Paul described marriage as ‘a great mystery in Christ and in the Church’ (Ephesians 5: 32). In 

Greek the word ‘sacrament’ and ‘mystery’ are the same (Meyendorff 1984: 19). 
209 Art. 11 Greek Orthodox PS Law; Art. 40 Armenian Orthodox PS Law; Can. 776 CCEO (pertaining to 

Catholics; see chapter 6, §6.2.1). The Syriac Orthodox PS Law does not define marriage as a sacrament 

but as a contract, that being said, article 18 stipulates that there can be no valid marriage contract unless 

it is concluded by a priest of the Syrian Orthodox Church. 
210  Quotation taken from Meyendorff (1984: 21). He states that an Orthodox marriage has to be 

understood in the context of the Eucharist, for ‘it is the Eucharist which gives to marriage its specifically 

Christian meaning.’ (1984: 21) 
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Protestant churches were only established from the nineteenth century onwards, 

following the arrival of Protestant missionaries from Europe and the United States. 

Article 21 of the Protestant Personal Status Law describes marriage as a contract 

between a man and woman and not as a sacrament; the Protestant churches, 

nevertheless, consider marriage an institution ordained by God and therefore 

holds great religious significance. 

 

A difference between the Latin (i.e. Western) Churches and Eastern (Catholic and 

non-Catholic) Churches with regard to marriage is that the latter require the 

blessing of a priest. The grace of the sacrament can only come down upon the 

spouses through the blessing of the priest ‘and without this blessing there can be 

no sacrament.’ (Gallagher 2006: 10) Whereas the Eastern Churches regard the priest 

as ‘the minister of the sacrament of matrimony’, the Latin Churches, influenced by 

Roman law, do not require his intercession because they regard marriage as a 

‘contract’ which is concluded by the husband and the wife themselves (and the 

priest is only a witness) (Meyendorff 1984: 23). While the Latin Church refers to 

marriage as a ‘matrimonial contract’, the Eastern Churches avoid using the term 

‘contract’, instead they speak of ‘matrimonial covenant’ and ‘celebration of  

marriage’ (Faris 2000: 38). Another difference with the Latin Church is that the 

Eastern Churches do not consider procreation as the primary aim of marriage, but 

the central consideration is conjugal love (Gallagher 1990: 85).  

 

This is precisely the argument Christians in Syria invoke, according to Rabo, when 

they compare themselves to Muslims with regard to marriage. Christians often 

claim that because Muslim men can divorce their wives or take another wife 

without any difficulty, their wives are forced into obedience. Rabo quotes a 

comment she heard from many Syrian clergy who said: ‘Muslim men marry not for 

the companionship between men and women, but only for their own pleasure. 

Their marriage is not sacred but simply a sexual union’ (2012b: 89). Furthermore, 

‘ordinary’ Christians also stress the difference in perception of marriage, for Rabo 

quotes a typical Christian comment from Christian men: ‘We look for 

companionship with our wives. A Christian husband and wife spend more time 

together and the relationship cannot only be based on sex’ (2012b: 89). 
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Since marriage is considered an expression of faith, it is concluded or (to use the 

proper terminology) celebrated in church, commonly in the church of the husband. 

In Syria, a marriage is usually celebrated on a Sunday and will be conducted by the 

local priest in a Eucharistic celebration, i.e. mass. A marriage concluded in a church 

is recognised by the state as a valid marriage, no additional procedure has to be 

undertaken by the church’s court for example. After the marriage ceremony the 

church sends the ‘marriage papers’ (mu’āmalāt al-zawāj) to the Civil Registry 

Office.211  

 

4.9.2 Christian marital rights and duties 

 

The patriarchal family model is also visible in the various Christian personal status 

law; for example, the Armenian Orthodox law and the Protestant law state that the 

husband is the head of the family (Article 46 and 33, respectively). Similar to the 

rights and duties pertaining marriage laid down in the SLPS, the Christian 

personal status laws also require the husband to provide maintenance for his wife 

and children.212 In return, a Christian wife has to be obedient to her husband, 

which generally means that she is required to live with him and follow him 

wherever he chooses to live.213 When, however, the wife is financially well-off (and 

the husband is not), the duty is on her to support her husband and their children.214 

In a Christian marriage, incidentally, it is common for the family of the bride to 

pay a dowry (dūṭṭa or bā'ina) to the husband and/or to equip the couple with a 

trousseau (jihāz). 215  The husband does not pay his wife a dower, but he will 

commonly give his bride gifts, such as gold and other jewellery. 

 

Similar to the SLPS, most Christian laws of personal status stipulate that a 

Christian husband can be excused from paying maintenance to his wife when the 

                                                      
211 Interview with judge of the first instance and appeal Catholic court Fr. Antoun, 26 March 2009, 

Damascus.  
212 Arts. 33-35 Greek Orthodox PS Law; Art. 34 Syriac Orthodox PS Law; Art. 121 Catholic PS Law; Art. 

31 Protestant PS Law. 
213 Art. 22 Greek Orthodox PS Law; Arts. 47-48 Armenian Orthodox PS Law; Art. 33 Syriac Orthodox PS 

Law; Art. 125 Catholic PS Law; Art. 32 Protestant PS Law. 
214 Art. 32 Greek Orthodox PS Law; Art. 35 Syriac Orthodox PS Law; Art. 123 Catholic PS Law. 
215 Arts. 42 ff. Greek Orthodox PS Law; Arts. 79, 90, 92-93 Armenian Orthodox PS Law; Arts. 42 ff. Syriac 

Orthodox PS Law; Art. 40 Catholic PS Law. 
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court considers her disobedient.216 A wife will be considered disobedient if she 

leaves the marital home without his consent or without informing him and she 

refuses to return. It is therefore important for the court to determine if the wife left 

the house voluntarily or if she was kicked out by her husband. Based on (witness) 

statements of the litigants, family members, and neighbours, the court will try to 

establish a credible narrative so as to determine whether the wife left of her own or 

her husband’s accord, as will be demonstrated in the chapter on Catholic court 

practices.  

 

4.10 Divorce, separation or annulment of marriage? 

 

A Christian marriage bond is deemed exclusive and permanent, after all Christ 

himself has reportedly said: ‘So then, they are no longer two but one flesh. 

Therefore what God has joined together, let not man separate.’ (Matthew 19:6; New 

King James Version, 1982) 

 

In principle, all (Eastern) Churches condemn divorce. Because marriage is 

regarded as a union before God, dissolving such a union is considered 

problematic. In addition, the problem of divorce is related to the issue of re-

marriage, since a marriage is an eternal union in Christ which is not broken by 

death and continues in the afterlife (Meyendorff 1984: 54). Broadly speaking, the 

Orthodox Churches take a more lenient stand on divorce and remarriage when 

compared to the Catholic Church. The Catholic Church does not recognise divorce; 

it even renounces the very word ‘divorce’ (ṭalāq). A Catholic marriage can, 

however, be terminated, but only through nullification of a marriage (buṭlān al-

zawāj), i.e. meaning that the spouses have to prove that the marriage was never 

valid in the first place, which will only be accepted in exceptional cases (see 

chapter 6).  

 

Generally, the various Christian sufficient laws differentiate between legal 

separation (hajr), annulment (buṭlān), and dissolution (faskh). The grounds for 

                                                      
216 Art. 37 Greek Orthodox PS Law; Arts. 49-51 Syriac Orthodox PS Law; Art. 127 Catholic PS Law. 
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divorce or separation for each denomination vary. A spouse can, for example, ask 

for judicial dissolution or annulment of marriage in case: 

- the other spouse converted to another religion (Art. 67 sub a Greek 

Orthodox Law; Art. 62 sub d Armenian Orthodox Law; Art. 40 sub c 

Protestant Law); 

- the other spouse committed adultery (zinā) (Art. 68 Greek Orthodox Law; 

Art. 50.3 Syriac Orthodox Law; Art. 62 sub a Armenian Orthodox Law; 

Can. 863 CCEO);  

- impotence or sexual dysfunction has been established (Art. 69 sub e, 70 sub 

d Greek Orthodox Law; Art. 51 Armenian Orthodox Law); 

- lack of sufficient use reason or the inability to understand the essential 

obligations of marriage (Cann. 1095, 1096 CCEO). 

 

A husband can file an annulment or divorce petition to the court when he 

discovers that his wife was not a virgin when he married her (Art. 69 sub a Greek 

Orthodox Law; Art. 54.1 Syriac Orthodox Law) or when the wife has left the 

marital home and refuses to return (Art. 69 sub c and d Greek Orthodox Law; Art. 

50.5 Syriac Orthodox Law). The wife can seek divorce or annulment when her 

husband forces her to unnatural sexual acts or adultery (Art. 70 sub a Greek 

Orthodox Law; art. 50.6 Syriac Orthodox Law). 

 

As stated earlier, the Catholic Church takes a strict stand on divorce and only 

accepts annulment of marriages in exceptional cases. I was told that the other 

churches generally have a more liberal approach towards divorce. In my 

observation, the Greek Orthodox court, when compared to the Catholic court, 

indeed proceeded more pragmatically in its treatment of divorce cases. The 

Catholic court took on a much more weighty and formal stand in its handling of 

annulment petitions. It is my hypothesis that the Catholic judges’ were also more 

conservative due to their canonical training in Rome. In chapter 6, I will expound 

on this hypothesis in relation to my discussion of the annulment proceedings in a 

Catholic court of Damascus. 
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4.11 Conclusion 

 

In the first part of this chapter I have described the cultural context in which Syrian 

law operates. Cultural understandings of family relations and gender roles in the 

context of personal status law have formed the point of departure. This included 

an analysis of some key cultural concepts, namely patriarchal family, morality and 

propriety, family honour and women’s sexuality and marriage ideals. These 

concepts lie at the foundation of Syrian family life and are at the core of the 

different laws of personal status. 

 

An analysis of the legal rules pertaining to marriage and divorce, as set down in 

the various personal status laws, demonstrated that the patriarchal supremacy of 

men over women is securely embodied in these laws. The SLPS and the most 

important Eastern Christian personal status laws have espoused the patriarchal 

family model and with that contribute to the preservation and confirmation of that 

model in the Syrian legal context. The gendered personal status laws prescribe 

different roles, rights and obligations for men and women, as becomes apparent 

from the provisions of the different laws.  

 

A man in his gendered role as husband and father is obliged and expected to 

provide for his wife, children and other family members. A woman in her 

gendered role as wife and mother is obliged and expected to be obedient to her 

husband and satisfy the wishes of her husband, their children and her family-in-

law. In addition, as a daughter and sibling, she is expected to uphold her family’s 

reputation and honour by living up to the expectations of a dutiful wife and 

mother. The success or failure of a woman’s marriage also reflects on the name and 

reputation of her own family. Hence, women in particular are faced with legal and 

social expectations to adhere to the patriarchal family model. 

 

My main argument of the second part of this thesis is that shared norms and views 

on proper or improper gender comportment, marriage and marital roles are 

emphasised and reinforced time and again in the different personal status courts, 

both Muslim and Christian. Not just by the judges, litigants, lawyers but by all the 

participants in the legal arena, thus including witnesses and other ‘visitors’ to the 
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court. During my time in several personal status courts of Damascus, I observed 

that despite their legal and religious differences, the courts were united in their 

shared cultural understandings of gender, family relations, and social norms and 

behaviour, as will become evident in the next two chapters. Hence, the courts can 

be regarded as sites where norms and expectations are expressed, emphasised and 

reinforced, not just by the judges but by all those who work on or visit these sites. 

 



 

 

5      The Versatility of Personal Status Law: Legal Practices in a Shar‘iyya Court 

 

 

Introduction 

 

This chapter analyses the practical implementation of the SLPS, focusing on 

different aspects of the judicial process. I will describe the legal procedures and 

practices associated with shar‘iyya courts in Damascus, including case studies 

involving marriage, dissolution of marriage, and matters related to children. As 

mentioned earlier, the connecting thread that runs through the second part of this 

thesis is my argument that the diverse personal status courts are united in their 

shared communal, cultural understandings of marriage, gender and family 

relations. Throughout this chapter I will continue to address the contention that 

(legal and non-legal) shared norms and views on morality, propriety, marital life 

and gender relations are abundantly present in the various personal status courts 

of Damascus, including the shar‘iyya courts. 

 

In this chapter I will contextualise the legal rules regarding marriage and marriage 

dissolution (see previous chapter) within the legal procedures and practices in the 

shar‘iyya courts. It is important to pay attention to the context in which the law, i.e. 

the SLPS, operates in order to understand its meaning and the affect it has on the 

lives of individuals. If one would only focus on the legal provisions of the SLPS, 

one would miss out on the versatility of Syrian personal status law. It is exactly this 

versatility or flexibility I aim to emphasise in this chapter. 

 

The content of the SLPS is nearly sixty years old: it dates back to 1953 and was only 

amended in 1975 and 2003. The SLPS does not always provide clear guidance as to 

how to resolve a particular issue. Syrian society has changed profoundly over the 

last decades and the question is if the laws have kept up with the changed realities. 

Given the government’s rigidity in its stand on change and reform of the SLPS (see 

chapter 3), the question arises how legal professionals, i.e. shar‘iyya judges and 

lawyers, work with(in) the SLPS and its (legal) context? And how do they solve 

cases when the legal system does not provide an answer to a problem at hand?  
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As explained earlier, the SLPS itself offers a solution, as its provisions are not 

narrowly defined and leave ample room for interpretation. The substantive 

provisions of the SLPS are rather brief in many subjects and the ‘residual’ article 

305 opens the door wide to the rich collection of jurisprudence of the Hanafi school 

of law, to which judges and lawyers willingly resort. In addition to SLPS’ ‘open 

norms’, the SLPS also allows for retroactive registration of customary marriage, 

out-of-court divorce, and proof of paternity. The SLPS and the legal system in 

which this law operates are thus a rather open, flexible system. This versatility or 

flexibility of the SLPS and the legal system is, however, not limited to Syria, in 

legal systems of other contemporary Arab countries, such as Gaza/Palestine, Egypt 

and Tunisia, we find a similar situation (cf. Shehada 2009b and c; Sonneveld 2012a; 

Voorhoeve 2012).  

 

My data on legal practices includes court observations in a Damascus shar‘iyya 

court, interviews and recurrent informal interactions with (legal) experts, 

particularly lawyers. The case studies I use in this chapter are summaries of what I 

observed or of what I was told.217 The presented cases serve to illustrate different 

aspects of the judicial process in this particular Damascus shar‘iyya court.  

As explained in the Introduction, Syria’s political climate posed challenges 

in gaining access to the courts, court records, and other relevant material. The 

possibility of conducting frequent court observations in the shar‘iyya courts of 

Damascus was limited due to various reasons, most importantly because I did not 

have the required clearance from the authorities. Fortunately, through my lawyers-

network, I managed to get permission from one shar‘iyya judge (hereafter ‘judge 

Ibrahim’), presiding over one of the six shar‘iyya courts of Damascus proper, to sit 

in on his court sessions. I was allowed to observe the court proceedings in his 

court, but I could not copy files or other documents, not until I would get the 

required clearance, which I never obtained in the end. I sat in judge Ibrahim’s 

courtroom approximately twenty times (i.e. days) and talked to him personally a 

few times.  

Obviously, I cannot generalise on judge Ibrahim’s way of working in 

general, let alone on other Syrian shar‘iyya judges. However, my time in judge 

Ibrahim’s court provided me with an opportunity to compare my observations to 

                                                      
217 Again, as mentioned in the Introduction, all the names used in these case studies are fictitious.  
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similar research on court practices, most importantly Carlisle’s work on Syria and, 

in a broader context, research undertaken in other Middle Eastern countries (cf. 

Buskens (Morocco), Shehada (Gaza), Sonneveld (Egypt), Voorhoeve (Tunisia), 

Welchman (West Bank).  

 

Furthermore, my frequent interactions with a number of lawyers provided an 

interesting perspective on legal practice, as it gave me the opportunity to take a 

closer look behind the scenes of the shar‘iyya courts. Whereas I found that judges 

took on a more formal attitude in their interactions with me, lawyers were often 

more straightforward. They pointed out that ‘theory’ often did not correspond 

with what happened in actual practice. Many lawyers were (generally) not 

hampered by formalities and therefore less inclined to give (legally) desirable 

answers but ‘honest’ answers.218  

 

5.1 In a Damascus shar‘iyya court: some general observations 

 

The six shar‘iyya courts of Damascus proper were housed in Damascus’ main 

courthouse (al-qaṣr al-‘adlī). The courthouse was a three-story high building, 

located right in the city centre at a busy traffic junction, just off the corner of Al-

Nāṣr street and the entrance of the main shopping street of Damascus (al-sūq al-

ḥamīdiyya). During the courts’ working hours (9 a.m. till 3 p.m.), the entrance of the 

courthouse and the street outside were bustling with people and activity, inside 

even more so. Once inside, through the door fitted up with a picture of the former 

President Hafez Al-Assad overlooking the street, one found oneself in a spacious 

entrance hall, the hot spot of the court building. The six shar‘iyya courts were 

located on the ground floor, behind the entrance hall. Next to the shar‘iyya courts, 

the qaṣr al-‘adlī housed numerous other courts, such as criminal and civil courts, 

both first instance (maḥākim al-bidāya) and appeal (maḥākim al-isti’nāf), and 

magistrates’ courts (maḥākim al-ṣulḥ).219 

 

                                                      
218 Cf. Dupret (2006: 150-57) and Sonneveld (2010: 106-08) with regard to Egyptian judges. 
219 Magistrates’ courts are first-instance courts which have limited jurisdiction over certain types of 

criminal and civil cases. 
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During my visits to Damascus’ main courthouse, the courtrooms, the halls and 

corridors were usually packed with court personnel, lawyers, litigants, witnesses, 

family members, including infants. Judges would go back and forth between the 

courtrooms and their offices; litigants, witnesses and family members patiently 

waiting their turn, sometimes for hours. Most shar‘iyya courtrooms opened out to a 

central hall, where court personnel occupied small offices selling stamps, 

registering court petitions in their court registry books (daftars), and so on. 

 

Each shar‘iyya court consisted of a single judge (qāḍī) who was assisted by a clerk 

(kātib). In the spring of 2009, I attended, for the most part, court sessions with one 

particular shar‘iyya judge, i.e. judge Ibrahim. Judge Ibrahim and his clerk were both 

in their mid to late forties. There was nothing in the judge’s appearance to indicate 

he was in fact a judge (he was always in suit and tie) except for his nameplate 

saying ‘Judge (al-qāḍī) Ibrahim’. Together with his clerk he occupied a relatively 

small courtroom (about 15 m²). A raised dais running across the width of the room 

occupied the bigger part of the courtroom. The judge and his clerk would sit on the 

dais, behind piles of files and record books. On one wall there were two closed 

cupboards stacked with court files. On the other two sides of the courtroom there 

were simple wooden benches where lawyers, litigants, witnesses, and family 

members would sit and wait. Most lawyers, litigants and witnesses would wait 

outside in the hall until the judge returned to the courtroom or until they were 

called in. Apart from the above-mentioned furniture there was not much else in the 

room, apart from a copy of the Qur’ān wrapped in a cotton bag used to administer 

an oath, official stamps, files, registry books, and a calendar next to the judge’s 

seat, used to set new court dates. 

 

The court would start around nine o’clock in the morning and would go on until 

approximately two o’clock in the afternoon. As a rule, judge Ibrahim was not 

present in his courtroom on Thursdays, because on Thursday mornings arbitration 

(taḥkīm) sessions took place in his office. Two appointed arbiters would come to his 

office and conduct taḥkīm sessions together with the judge (see below). But also on 

‘regular’ court days, judge Ibrahim did not reside in his courtroom the entire day. 

He would often go back and forward between the courtroom and his office, two 

doors further down; an office he shared with his colleague next door. The 
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courtroom of the neighbouring judge had a backdoor leading to this shared, small 

(approximately 10 m²) office.   

 

During the court’s office hours, judge Ibrahim’s courtroom was usually full of 

activity, with different legal proceedings taking place, often simultaneously. It was 

not uncommon for judge Ibrahim to examine a witness, while being interrupted 

regularly by (mostly) lawyers who came in to ask a question about another case, 

make an appointment or simply to greet the judge. In my view, judge Ibrahim was 

a master in multi-tasking. After an interruption, he would just continue from 

where he had left off, even if it was in the middle of a witness testimony. 

Testimonies of litigants, witnesses, and/or experts, and all other verbal exchanges 

were heard in colloquial Arabic. However, court hearings and proceedings were 

not transcribed verbatim. The presiding judge summarised and dictated what had 

to be written in the case file in Modern Standard Arabic to his clerk. This is not 

atypical, for it happens in all court sessions in Syria (Cardinal 2008: 138 n. 43; 

Ghazzal 2007b). I observed the same procedure in the Catholic and Greek-

Orthodox personal status courts of Damascus. Similar procedures are followed in 

other Middle Eastern countries, such as the Egyptian family courts and Lebanese 

courts of personal status. Clarke provides an apt example in his study on kinship 

and Islamic law in Lebanon: ‘The messiness of real life and personal testimony gets 

converted into crisp legalese. ‘He’s a monster, a tyrant! He beats me, abuses me, 

my life is unbearable…’ enters the record as ‘ it emerged that the plaintiff stated 

that there was strife between her and the defendant, her husband’.’ (2009: 60) It 

was during witness examinations in particular where patriarchal norms and views 

on marital life came to the fore. 

 

When the plaintiff (al-mudda‘ī) and the defendant (al-mudda‘ī ‘alayhi) were heard by 

the court, they were required to identify themselves by presenting their 

goverment-issued identity cards. The clerk copied the personal data of the ID cards 

into the file, after which the questioning could commence. Witnesses also had to 

identify themselves by producing their ID cards to the clerk. Before witnesses were 

questioned by the judge they were also required to swear an oath (yamīn) on the 



The Versatility of Personal Status Law 

 

 

156 

  

Qur’ān.220 They had to repeat the following oath after the judge: ‘I swear by God, 

the Almighty, that I will tell the whole truth without adding or omitting anything’ 

(uqsim bi-llāh al-‘aẓīm an aqūl al-ḥaqq kullahu dūn ziyāda aw nuqṣān). When there were 

multiple witnesses (maximum five), they were instructed to appear, after they 

were identified by the judge and the clerk, in the courtroom one by one, in 

accordance with article 77 paragraphs 1 and 3 of the Law of Evidence. The 

witnesses had to await their turn in the central hall until the judge finished 

questioning the preceding witness. Sometimes the ‘waiting’ witnesses stood to 

close the door, then they were told by the judge or clerk to stand back, so that they 

could not overhear what the other witness was saying. In accordance with article 

12 SLPS, women could only testify in unison in a shar‘iyya court: a clear example of 

the gendered nature of this law, as it assigns a different status to men and women. 

I only saw this happen once, two sisters of a female plaintiff, who had filed a 

judicial divorce petition, were called in to testify. Not just the testimony was heard 

simultaneously, but also the oath was administered in unison. 

 

At times, it seemed that lawyers, litigants, and witnesses in the shar‘iyya courts 

were fighting to get the judge’s attention, whereas in the Catholic and Greek-

Orthodox courts this was not the case. As we shall see in the next chapter, the 

Catholic court in particular observes a strict court agenda, with cases processed 

one at the time. The most obvious explanation for this difference in method of 

working is the workload of the shar‘iyya judges. Most shar‘iyya judges are faced 

with an immense workload and a heavy backlog of cases, due to ‘cumbersome 

court procedures, weak administrative capacity and lack of adequate 

infrastructure’ (UNDP 2006: 9; Haidar 2009).221 As a result, litigation is often a slow 

and tedious process. What is more, the shar‘iyya judges have to process more cases 

simply because the majority of Syrians are Muslim (roughly 85 per cent), but also 

because they are the general competent courts to hear cases involving non-

Muslims. The  shar‘iyya courts are exclusively competent to judge cases concerning 

                                                      
220  Apparently, there were also copies of the Old and New Testament present in the shar‘iyya 

courtrooms, i.e. for Jews and Christians witnesses respectively. During my presence, however, I have 

never seen a Jewish or Christian witness in the court. 
221 Personal communication with lawyers Ahmed, Nawal, and others. 
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certain specified matters, most importantly legal guardianship (wilāya) and 

paternity (nasab) (see chapter 2, § 2.2).  

 

According to some of the lawyers I worked with, judge Ibrahim was quite an 

exceptional judge. He was considered exceptional because of his humanity and 

moral standing, and being a true mediator. I was told that judge Ibrahim was one 

of the few judges who visited litigants at home to try and resolve disputes between 

the parties by finding a solution acceptable to all  (see section on ‘judicial divorce – 

tafrīq’ below).222 That was the reason why some lawyers, when they had a case that 

deserved special attention, tried to get judge Ibrahim on the case. Also, I met a few 

women in judge Ibrahim’s court room who had come to see him specifically 

because others had recommended him because of his characteristics described 

above.  

 

In the previous chapter I have discussed the provisions related to marriage and 

divorce in the SLPS, in this chapter I describe several aspects of the practical 

implementation of these provisions and other dimensions of the judicial process in 

the shar‘iyya courts. It will become evident below that, in addition to the legal rules, 

other (non-legal) norms and extra-judicial practices related to marriage, divorce 

and other family relations find their way into the courtroom and, in fact, play an 

important role in the judicial process.  

 

5.2 Marriage 

 

There is no official or reliable data available (at least, not to my knowledge) on the 

average age for marriage in Syria. According to an article of the national news 

agency SANA, the Syrian Commission for Family Affairs (SCFA) stated in its 

second national report on the Syrian Population Status 2010 that the average age 

for marriage ‘rose from 25,9 to 29 years for males and from 20,6 to 25,1 years for 

females between 1981 and 2000’. 223  Unfortunately, no information is provided 

about differences between urban and rural areas, the educational and professional 

                                                      
222 Personal communication with lawyer Ahmed, 26 February 2009. 
223 Unfortunately, I could not find the primary source, i.e. the report of the Syrian Commission for 

Family Affairs (SCFA), to verify the information provided in the article.    
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background of the contracting parties or the age difference between the spouses. 

Through my interaction with several legal professionals I learned that custom (‘urf 

or ‘āda) continued to play a dominant role in family relations, despite state efforts 

to regulate them. The prevalence of customary practices provides an explanation as 

to why the phenomenon of early or child marriages still prevailed in Syria, 

particularly in rural areas, notwithstanding the statutory required minimum age 

for marriage, i.e. eighteen for men and seventeen for women (Art. 16). 

 

‘The age for marriage was set not by law but by practice’; this comment was made 

by Ms. Mouna Ghanem, one of the Syrian delegation members who met with the 

Committee on the Elimination of Discrimination against Women (CEDAW) in New 

York to discuss Syria’s initial periodic report in May 2007 (CEDAW 2007, par. 54). 

Her comment confirms the commonly held view that customary practices continue 

to be applied and often override statutory law provisions. In its initial report, Syria 

reported that approximately 85 per cent of women from rural areas got married 

under the age of twenty (CEDAW 2005: 69-70). How many women of this 85 per 

cent were younger than seventeen years (the legal age), remains unclear.224 As the 

SLPS allows for girls to marry from the age of thirteen and for boys from the age of 

fifteen, provided the marriage guardian gives his consent (Art. 18.1), one could 

claim that the SLPS itself facilitates early (or child) marriages by providing this 

opportunity. 

 

According to my sources, marriages are generally concluded by a marriage official 

(al-ma’dhūn al-shar‘ī). 225  By virtue of article 43 SLPS, marriage officials are (as 

assistants to the shar‘iyya court) authorised to conclude a marriage contract, either 

in court or at the home of one of the spouses, usually the bride. Marriage contracts 

are generally written up by marriage officials at people’s home after the court’s 

                                                      
224 I could not find any (‘reliable’) data on how many men, or boys, marry between the age of 15 and 18 

or how many women, or girls, marry between the age of 13 and 17. Rabo writes in her study on the 

province of Raqqa (conducted in the late 1970s-early 1980s) that villagers in Raqqa’s countryside 

married their children before the legal age. Also, they did not register marriages, births, and deaths with 

the authorities. According to Rabo, the villagers played fast and loose with the state promulgated laws 

and procedures (1986: 88). 
225 The marriage officials are generally ‘regular’ employees of the Ministry of Justice. However, one can 

only be a marriage official if one has applied and obtained for special permission from the Ministry to 

draw up marriage contracts. Damascus’ main courthouse has at least 25 marriage officials at its disposal 

(personal communication with lawyer Ahmed, 15 January 2012). 
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office hours, usually in the evening, in return for a small fee.226 Before a marriage 

can be concluded, the marriage official or judge ought to review that the marriage 

application includes all the required documents (Art. 40.1). In addition, a so-called 

marriage dossier (muṣannaf zawāj) needs to be submitted. This marriage dossier is a 

six-page pre-printed folder issued by the Ministry of Justice that can be purchased 

at the court (for 35 SP), it lists the information that is required for the issuance of a 

marriage contract. All the relevant information can be filled out on dotted lines and 

checked off in the pre-printed boxes, including the name of the marriage official, 

the date, hour and place on which the marriage contract was concluded. It also 

includes a section for the head of the court’s registry (ra'īs al-dīwān) to legitimise its 

authenticity and add a registration number, and a section for the judge for 

validation of the contract.  

 

The availability of marriage officials does not exclude the possibility of contracting 

a marriage in court, in the presence of a judge. During my presence in the shar‘iyya 

courts, I witnessed a few marriage conclusions. These marriages were usually 

concluded in an expeditious manner. The marriage company that showed up in 

court generally consisted of the bride and groom, two witnesses, and oftentimes 

the marriage guardian (walī) of the bride. In some cases, one or two other family 

members would also be present. An example:  

 

Judge Ibrahim’s court room was chock-a-block with lawyers, litigants, 

witnesses and so on, all trying to get the judge’s attention. Amidst the 

boisterous crowd tucked away to one side stood the clerk at the far end of 

the dais with a small crowd squashed together in a corner. I could not hear 

everything that was being said but I could make out that the small knot of 

people consisted of the bride and groom, two male witnesses and the 

marriage guardian. The clerk was reading out the marriage contract. He 

asked who was acting as the bride’s guardian, the older man said he was. 

The judge asked the bride whether she agreed to the marriage, she almost 

shyly (hiding behind the back of the older man) indicated she did. The two 

                                                      
226 The amount of the fee is not fixed, people can decide at their own discretion. The average amount lies 

somewhere between 1,000-2,000 Syrian pounds (personal communication with lawyer Ahmed, 15 

January 2012). 
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witnesses signed the contract, the clerk stamped and registered it and that 

was that. Over and done within a few minutes.227  

 

Marriages in court were generally not considered a festive event, in that they were 

no festive elements such as a wedding dresses or flowers. The wedding party (zifāf) 

was usually held weeks or months after signing the marriage contract. After the 

wedding celebration the couple would start living together, meaning that marital 

life had begun.  

 

In chapter 4, we saw that the SLPS describes marriage as a contract between a man 

and a woman, concluded in the presence of two witnesses. Marriage is considered 

a contractual relationship, the aim of which is ‘to establish a union for a shared life 

and procreation’ (Art. 1). The marriage contract is an essential element in a Muslim 

marriage, for only a valid contract can generate legal effects a marriage, most 

importantly rights and duties of the two contracting parties (Article 49). What 

exactly are these marital rights and duties? 

 

5.3 Financial obligations of the husband – providing maintenance (nafaqa) 

 

As mentioned in the previous chapter, various studies on Muslim personal status 

laws have demonstrated that a Muslim marriage was generally depicted along the 

lines of the maintenance-obedience divide, both on a legal as well as a societal level 

(for example, Buskens 1999; Shehada 2009a; Sonneveld 2012a; Tucker 2008; 

Welchman 2011). This maintenance-obedience divide was laid down (and 

subsequently changed or abrogated) in several Arab personal status laws in 

varying degrees. As of late, several states (e.g. Algeria, Morocco, Tunisia) have 

removed the wife’s duty of obedience to her husband from their legislation, 

however maintaining the husband’s maintenance obligation (Welchman 2007: 94-

97). The Syrian government has not introduced similar changes; the SLPS therefore 

continues to present marriage as a relationship based on exchange of rights and 

duties: the husband will take care of the wife, in exchange for her cohabitation and 

obedience.  

 

                                                      
227 Case A, Damascus shar‘iyya court, 31 March 2009. 
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According to the SLPS, the husband ‘first’ financial obligation is to pay his wife a 

dower (mahr). When a wife receives the prompt dower (mahr mu‘ajjal), she is 

obliged to live with her husband, provided he prepares a suitable house for her. 

Dower amounts vary depending on the financial means of the husband and the 

social standing of both spouses. In my observation, the amount generally started at 

a few tens of thousands up to hundreds of thousands (or millions) of Syrian 

pounds as a prompt dower; the deferred dower (mahr mu’ajjal) was usually either 

the same or higher. The question whether or not the husband had actually paid the 

prompt dower was sometimes disputed, particularly in relation to divorce claims 

(see below). In addition to the dower, the husband would generally also give his 

wife a trousseau (jihāz), often gold and furniture.228 

 Next to paying a dower, the husband has to pay his wife maintenance 

(nafaqa). This maintenance obligation includes, most importantly: a marital home, 

clothing, food, and medical care. The level of maintenance depends on his financial 

situation, although a minimal level (ḥadd al-kifāya) has to be met. According to one 

of the lawyers I worked with, the so-called ‘minimum maintenance’ (nafaqa kifāya) 

amounted to 1,000-1,500 Syrian pounds (roughly 15-23 Euro) per month. 229  In 

addition, the husband had to pay maintenance for the children, which was around 

800-1,000 Syrian pounds per month.230 The minimum maintenance amount was 

based on an average Syrian monthly income; for example, a teacher without a 

university degree made between 6,000-7,000 Syrian pounds (94-110 Euro) and a 

teacher with a university degree made approximately 10,000 Syrian pounds (157 

Euro) per month. A financially well-off husband ought to pay more maintenance to 

his wife than the minimum maintenance, but the wife would have to prove that 

her husband was suitably well-off.231 This would be not an easy task for most 

women. 

 

                                                      
228 When a betrothal ends, the wife will have to return the received dower and trousseau (Art. 4); 

besides this article (and article 307 pertaining to the Druze community), no further mention is made of 

the trousseau in the SLPS. 
229 The converted Euro amounts are based on the exchange rate of 1 Syrian pound to 0,015 Euro (the 

average exchange rate in spring 2009).  
230 Personal communication with lawyer Ahmed, 15 February 2009. 
231 Personal communication with lawyer Ahmed, 15 February 2009. 
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One day I witnessed a rather peculiar case in judge Ibrahim’s courtroom. A 

handcuffed man wearing a grey-blue prisoner’s suit was brought in by 

four policemen in the already packed courtroom. The man’s cuffs were 

removed and he was made to sit down next to me on one of the side 

benches, where he had to wait until it was his turn. The judge summoned 

the man, assisted by his lawyer, and what turned out to be his wife to 

approach the dais. It appeared that the couple had concluded a so-called 

customary marriage (zawāj ‘urfī)232 a few years back. The wife wanted their 

marriage to be registered officially, she requested a proof of marriage 

(tathbīt al-zawāj). She and her lawyer handed over the ‘urfī marriage 

contract, which stated a full dower of 100,000 SP, the dower amount was 

thus not divided into a prompt and deferred dower. The wife demanded 

that a new dower would be recorded in the contract, she insisted on 

getting double the amount. On top of that she demanded that her husband 

would pay her maintenance every month. The judge suggested an amount 

of 2,000 SP, to which the husband agreed, but this was not to her liking. 

She demanded more. In the end the contract was adapted and registered 

by the court. Judge Ibrahim told the wife that if she wanted more 

maintenance (nafaqa) she had to prove to the court that her husband was 

well-off and she would be entitled to more than the awarded 2,000 SP. 

Whereupon he dismissed both parties, the husband was handcuffed again 

and escorted out of the courtroom by the policemen. Almost the entire 

time the wife was very emotional, arguing with her husband and his 

lawyer, she was making a dreadful scene. Even after the man was taken 

away, she kept coming back to plead with the judge to accommodate her 

wishes. 

 A few days later I asked judge Ibrahim why the husband was 

brought in handcuffed by the police. According to judge Ibrahim, the wife 

had gone to the police, where she had told lies about her husband, as a 

result of which he was arrested and taken into custody. The judge did not 

know what he was charged or convicted for. Judge Ibrahim was of the 

                                                      
232 See section ‘unregistered marriages’ below for a more detailed discussion on ‘urfī marriages. 
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opinion that the husband was a good man, in contrast to the wife, who he 

thought was a morally bad person.233 

 

This case raises a number of questions, for example, what were the charges the 

wife made against her husband; and why did judge Ibrahim think that the 

husband was a good man, as opposed to the wife, whom he thought was a morally 

bad person? I will focus on the latter question, which is in keeping with the ‘shared 

norms’ argument that patriarchal views and norms of social propriety and marital 

behaviour are continuously emphasised and reinforced across the various personal 

status courts (see chapter 4). In that context, the most interesting aspect of this case 

is the final comment of judge Ibrahim, uttered in a fleeting moment. The moral 

qualifications he attributed to the litigants (i.e. ‘the husband was a good man, the 

wife a morally bad person’) is a good example of the general appreciation of moral 

virtues. In my observation, moral views, opinions, expectations of the proper social 

decorum were commonly expressed in the legal setting, not only by judges but by 

most participants in the proceedings of the various personal status courts (see, in 

particular, the next chapter). Critical assessment of spousal or parental behaviour is 

based on expectations of how a person in one’s gender or religion-based role or 

position (as wife, husband, father or mother) ought to behave (cf. Carlisle 2007c: 

255 ff). Also, critical assessments of a person’s character or personality permeate 

the courtroom, as became evident in the above-mentioned case. Judge Ibrahim 

clearly sympathised with the husband and showed himself indifferent to the wife’s 

pleas to impose payment of higher monthly maintenance fees.   

 

The example given above is somewhat extreme in that the husband was detained 

due to his wife’s (false or true) allegations. In any case, if a husband fails to provide 

maintenance to his wife, she can go to court and file a nafaqa-claim against him, 

forcing him to fulfil his obligations. A husband, on the other hand, is entitled to 

cease maintenance payments if the wife fails to keep her end of the ‘patriarchal 

bargain’ (Kandiyoti 1988), namely obedience to him and in particular to co-habit 

with him. The financial obligations of the husband are inextricably bound up with 

her legal obligation to co-habit and obey him. 

 

                                                      
233 Case A, Damascus shar‘iyya court, 22 March 2009. 
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5.4 Duty of the wife – marital obedience 

 

In chapter 4 we saw that a wife is obligated to co-habit with and obey her husband. 

If she is found to be disobedient (nāshiza) to her husband, she can lose her right to 

maintenance. Generally, a wife will be considered disobedient if she leaves the 

conjugal house without a lawful reason or if she works outside house without her 

husband’s consent.  

 

Article 49 lists the requirement of a wife to ‘follow’ her husband or, in other words, 

to practice ‘marital obedience’ (wujūb al-mutāba‘a 234 ) as one of the legal 

consequences of a valid marriage contract. The SLPS does not include provisions 

that would allow the courts to (physically) enforce obedience upon a disobedient 

wife. 235 A Syrian husband can, however, take legal action against his rebellious 

wife. If a wife remains persistently disobedient to her husband, he can go to court 

and ask the judge to be suspended from maintenance payments to his wife based 

on the claim that his wife is disobedient. He can file a claim for ‘marital obedience’ 

(da‘wā al-mutāba‘a), requiring his wife to return to the marital home. The deterrent 

effect of an official court ruling declaring a woman nāshiza may persuade her to 

return to the conjugal home or even threatening to file such a claim can already 

compel a wife to return home. 

 That being said, Sonneveld argues in her book Khul‘ Divorce in Egypt that 

Cairene husbands often file an obedience (ṭā‘a) claim in response to a judicial khul‘ 

divorce request filed by their wives, as a way of stalling the divorce proceedings or 

to ‘redeem [their] shattered pride’ (2012a: 125-28). I have not been able to verify 

whether Damascene husbands employed the same strategy, i.e. file a claim for 

‘marital obedience’, in response to, for example, a wife’s nafaqa claim. Although I 

never came across a case which involved a mutāba‘a claim during my presence in 

                                                      
234 See chapter 4 (§ 4.6.2) for an explanation why I translate the term mutāba‘a with ‘marital obedience’. 
235 For example, the institution of ‘house of obedience’ (bayt al-ṭā‘a), as existed in Egypt, cannot be found 

in Syria. This legal institution enabled an Egyptian husband to obtained a ‘house of obedience’ ruling 

against his disobedient wife, upon which she could then be forced, with help of the police, to return to 

the marital home (Tucker 2008: 74). For an interesting perspective on the origins of the institution of 

‘house of obedience’, see Sonbol (2003, 2007). She argues that the institution of bayt al-ṭā‘a was modelled 

to the European legal doctrine of ‘coverture’, i.e. ‘coerced incarceration of wives at the will of the 

husband enforced by the state through its courts and police’ (2003: 112). 
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judge Ibrahim’s court, I can imagine that a husband would file such a claim as a 

strategic manoeuvre in a marital dispute. 

 

Upon inquiry with some lawyers about the composition of a mutāba‘a petition, I 

was given a standardised form that is used for these claims. Lawyers generally 

work with standardised forms for petitions, motions, and other legal proceedings. 

They purchase these forms (on a DVD-ROM) from, for example, the company 

SyrianLaw.com or they download them from one of the Syrian Bar Association 

websites, e.g. the Damascus Bar Association branch. The form concerning a 

mutāba‘a petition (ṣīghat istid‘ā’ da‘wā mutāba‘a) I used here, is taken from the above-

mentioned DVD-ROM issued by SyrianLaw.com. 

A mutāba‘a petition is connected to article 66 SLPS, which concerns the 

wife’s obligation to live with her husband once she has received the prompt dower. 

For that reason a mutāba‘a petition should include a description of the house, the 

household furniture and other relevant amenities, the location of the house and 

other possible characteristics to prove that the house is a suitable house (a maskan 

shar‘ī) as prescribed by the law (Arts. 65-70 SLPS). In addition, it should state that 

despite the availability of a suitable house and after mediation of relatives, the wife 

refuses (without any reasonable reason) to return to the marital home. When the 

court accepts a mutāba‘a claim, it will examine (kashf) the marital house to 

investigate whether the house is indeed a suitable house. The wife is obligated to 

return to the conjugal home when the court concludes, based on the investigation, 

that the house is suitable.236 When she refuses to do so, she will be considered 

disobedient, in accordance with article 75 SLPS. Consequently, the husband is 

exempted from paying maintenance to his wife (Art. 74).  

 

5.5 Valid seclusion: determining sexual opportunity 

 

The concept of nushūz is closely connected to the obligation of the wife to live with 

her husband; co-habitation implies sexual availability of the wife to her husband. 

Consummation of the marriage can be a matter of importance in the dissolution of 

a marriage; in addition to questions regarding the validity and voidability of a 

                                                      
236 Email correspondence with lawyer Yusuf, 3 November 2011. 
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marriage.237 For instance, when a husband claims he has divorced his wife before 

the marriage was consummated and non-consummation is subsequently 

established by the court, the husband can be excused from paying his wife the full 

dower amount (see Appendix). For that reason, judge Ibrahim normally asked in 

divorce cases whether or not the marriage was consummated, for example before 

the ṭalāq was pronounced by the husband. In case the couple had children this 

question could obviously be omitted, for children born within a marriage are 

attributed to the husband by the SLPS (see below). In any event, in the majority of 

the cases I witnessed, the consummation question was answered in the affirmative. 

 

But what can a judge do in the event that consummation is disputed? It will be 

difficult to prove that actual consummation has taken place. Often it is simply his 

word against hers. This is where the legal concept of seclusion (khalwa) comes into 

play, meaning that the couple had the opportunity to consummate the marriage. 

When a couple spent a reasonable amount of time alone together, it is assumed 

they had sexual intercourse. If the court established that valid seclusion (al-khalwa 

al-ṣaḥīḥa) between the couple occurred, the marriage is considered consummated.  

 A spouse (usually the wife) who claims that he/she had sexual relations 

with his/her spouse will have to prove that valid seclusion took place. For that 

purpose, the claimant will present witnesses to the court, regularly close relatives, 

such as parents and siblings (see also Carlisle 2008: 64). 

 

A young woman appeared in judge Ibrahim’s courtroom accompanied by 

two of her brothers. Her husband claimed that he divorced her before 

having consummated their marriage. The wife had taken her brothers to 

court to testify against her husband’s claim; the alleged husband was 

present with his lawyer to hear what the opposing party had to say. The 

judge swore in the two witnesses and began to question them, submitting 

each of them to a separate interrogation. The judge asked them if private 

seclusion (khalwa) between the spouses had taken place, and if so, to 

describe the circumstances in which the seclusion took place. Both 

witnesses were submitted to a lengthy and careful inquiry, in which the 

                                                      
237 See Appendix. 
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judge asked them to describe the house where the seclusion took place in 

great detail. According to the witnesses, the couple had retreated into the 

parlour of the bride’s family home. Upon which judge Ibrahim asked them 

the following questions: What did the house look like? What did the room 

where the couple allegedly spent 4 hours together look like? How many 

doors, windows, entries and exits did the house and the room have? Was it 

possible for any one outside to look into the room? Did the room have a 

balcony? Did they see the couple enter and leave the house and the room? 

How long were they inside together? According to the second witness, 

they were together (alone) in the family house a number of times, always 

for at least two hours, and so on.238 

 

This is an example of a case where a dispute over whether or not sexual 

intercourse had taken place or, more accurate, a dispute over whether the couple 

had had the opportunity to have sexual intercourse, had been taken to court. The 

husband in the above-mentioned example wanted to try to wiggle himself out of 

his dower payment obligation. However, it is also possible for a woman to bring 

the khalwa issue to court, for example if she wants to re-marry without having to 

take the legally required waiting period (‘idda) into account.  

 

As we saw in the previous chapter, a woman’s sexual propriety is connected to the 

reputation and honour of her family. Male family members will commonly 

consider it their responsibility (and are also expected to do so by others) to control 

and monitor their, in particular, younger female members’ (sexual) behavior (see 

for example Joseph 1994). The fact that the institution of valid seclusion exists in 

the SLPS and legal practice corresponds with the prevailing social norm that non-

related men and women should not be together unsupervised or alone in a private 

setting. It is commonly accepted that this can create an opportunity for possible 

unlawful (i.e. extra-marital) sexual interactions. This view is (again) a shared norm, 

shared among Christians and Muslims alike, although in varying degrees.239  

  

                                                      
238 Case J, Damascus shar‘iyya court, 12 May 2009. 
239 For Christians, interaction between non-related men and women is slightly more acceptable, but also 

Christian girls can be looked down upon when they are seen with a non-related man in public, 

especially in conservative Christian-majority communities (see chapter 4). 
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5.6 Unregistered marriages  

 

As explained before, marriages ought to be concluded in or through court. 

However, marriages concluded outside the court can also be considered valid, 

provided certain procedures (stipulated by the SLPS) are met. These marriages are 

often referred to as traditional or customary marriages, in Arabic denoted by the 

term zawāj ‘urfī (lit. ‘customary marriage’). The phenomenon of ‘urfī marriages in 

the contemporary Arab world will be discussed in more detail below. 

 

Customary marriages are not always registered at court; there are therefore no 

statistics or other data available to prove how commonly they occur. Syria’s 

Central Bureau of Statistics only publishes the total number of marriage contracts 

registered at the Civil Registry of each governorate.240 In 2009, for example, 241,422 

marriages were registered in the country, of which 23,649 marriages in Damascus 

proper. 241  It is, however, not specified by the type of marriage or where the 

marriage is contracted, inside or outside the courts, or whether it is a retroactive 

registration or not. In February 2009, I had the opportunity to personally study the 

notebooks (daftars) used to register cases filed at the Damascus six shar‘iyya courts. 

I counted the cases that were filed in January 2009 and a total of 699 cases were 

filed. The overwhelming majority were divorce cases (474), immediately followed 

by registration of marriage contracts or ‘proof of marriage’ (55), so-called tathbīt al-

zawāj. Notwithstanding the lack of statistical data, through observation of court 

practices and interactions with lawyers and other legal practitioners, it became 

clear to me that such marriages took place on a regular basis (cf. Carlisle 2008; 

Rabo 2011: 34-35). It appeared that people only decided to register their ‘urfī 

marriage when there was a legal reason to do so, for instance when children were 

born  from these marriages.242  

 

                                                      
240 It should be noted, however, that the accuracy and reliability of the statistical data published by the 

Central Bureau of Statistics is disputed by many. 
241  Central Bureau of Statistics, Statistical Yearbook 2010, issue 63 (available online at: 

http://cbssyr.org/yearbook/2010/Data-Chapter2/TAB-15-2-2010.htm, accessed 9 December 2011). 
242 The same practice was observed by Rabo in the late 1970s-early 1980s in the Raqqa governorate 

(1986: 55 n. 6). 

http://cbssyr.org/yearbook/2010/Data-Chapter2/TAB-15-2-2010.htm
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People have different reasons to marry the so-called ‘urfī way. It may be because 

such marriages are common in the community to which the spouses belong, for 

example in the rural areas ‘urfī marriages are more common. A man, originally 

from the area around the city of Deir Atiya (about 90 kilometres north of 

Damascus), told me once that in the past so-called al-iḥrām 243  marriages were 

concluded in his village. To perform the pilgrimage (ḥajj) to Mecca, a woman had 

to be accompanied by her husband or a male family member (maḥram), as she 

could not travel unaccompanied. 244 According to my informant, men therefore 

sometimes married a woman who wanted to go on ḥajj, but could not because she 

did not have a husband or a close relative to accompany her. Whether these 

marriages are still contracted today is unknown to me. 

There are other reasons for marrying the ‘urfī way, such as: the spouses 

belong to different (Muslim) sects (see example below) or the couple marries 

against the family wishes or because it concerns a polygamous marriage (with or 

without the first wife’s knowledge). It is also possible that the man serves in the 

army and did not get (or does not want to ask for) permission to marry from the 

army (cf. Carlisle 2008) or because the groom cannot meet the costs of a traditional 

wedding (cf. Hasso 2011; Sonneveld 2012b). Finally, a man can also agree to 

contract a ‘urfī marriage to make sure the wife’s illegitimate child receives a (his) 

family name. This latter example will be addressed in more detail below. 

 

5.6.1 ‘urfī and other marriage practices 

 

However, before discussing ‘urfī marriage practices in Syria, I will first address the 

phenomenon of ‘urfī marriages within a broader Middle Eastern context. First of 

all, it is important to mention that ‘urfī marriage is an umbrella term employed to 

denote various (old and new) marriage practices, including traditional or 

customary marriages, those concluded in conformity with Islamic law, but also 

those who’s Islamic legal status is disputed. As explained earlier, a Muslim 

marriage is typically defined as a contract between a man and a woman, contracted 

in the presence of two witnesses and (possibly) a marriage guardian. As long as the 

basic conditions are met (i.e. offer and acceptance, two witnesses, and a contract 

                                                      
243 The word iḥrām refers to the ‘state of ritual consecration of the Mecca pilgrim’ (Wehr 1994: 202). 
244 According to Tucker, this requirement was prescribed by most Hanafi jurists (2008: 181). 
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including a dower), the marriage will generally be considered valid according to 

Islamic law (Schacht 1995; Shaqfa 1998: 162). However, for it to be legally valid, i.e. 

according to the statutory laws of most Muslim countries, the marriage contract 

has to be registered with or drawn up by some official or central state authority. In 

most countries, the registration requirement only became a necessary legal 

formality from the late nineteenth century, when governments tried to implement 

a centralised, uniform civil registry of marriages, births, divorces, and deaths 

(Schacht 1995; Welchman 2007: 53 ff.). Despite this statutory provision, traditional 

‘urfī marriages continue to be concluded, next to the registered ones. In the last 

decade, however, the ‘urfī marriage seems to have resurged in various guises (see 

for example Carlisle 2008; Hasso 2010; Sonneveld 2012b). 

 

As of late, the ‘urfī marriage phenomenon has been subject of much debate in 

many Muslim countries, especially in Egypt (cf. Sonneveld 2012b). In Saudi Arabia, 

the approbation by the Grand Mufti of so-called ‘ambulant (misyār) marriages’ in 

1996 sparked off debates on informal marriage practices (including ‘urfī 

marriages), not only in the Kingdom of Saudi Arabia245 but also in other Middle 

Eastern countries (Hasso 2010: 89).246 The main feature of a misyār marriage is that 

the wife waivers her rights to maintenance and housing (i.e. she will agree to 

continue to live at her parental house), by doing so the husband is excused from 

his financial obligations (Arabi 2001: 147 ff.). The validity of these marriages is 

often disputed because they are usually contracted in secret, i.e. not registered, 

(and are oftentimes polygamous) and preclude, in particular, the financial marital 

rights of women, despite the fact that they voluntarily waive these rights (cf. 

Sonneveld 2012b). What is more, these marriages are often temporary, i.e. 

contracted for a set time period, which also makes them controversial, for 

temporary (mut‘a) marriages are only recognised in Shi‘i law. According to Sunni 

law, the institution of mut‘a marriage is unacceptable; Sunni Muslims commonly 

consider it a legalised form of prostitution.  

                                                      
245 Yamani contends that the increase in wealth of many Saudis, due to oil revenues, and the promotion 

of polygamy by the Saudi government and ‘ulamā’ led to an increase in polygamous practices, including 

misyār marriages (2008: 47-53, 215). 
246 Most notably, Shaykh Yusuf al-Qaradawi, an influential Sunni scholar from Egypt, declared misyār 

marriages religiously valid (Hasso 2010: 92). 
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The term ‘urfī  seems to be blurred with these new types of marriages like misyār, 

but also other types have emerged, for example: shar‘ī247 (lawful), miṣyāf (summer 

holiday), maḥaṭṭa248 (station), zawāj al-frind (‘friend marriage’),249 and misfār (travel). 

Most of these marriages are temporary and concluded for various reasons, for 

example enabling a young woman to study abroad.250 They can be found in various 

Middle Eastern countries, particularly in the Gulf countries, but also in Syria. So-

called ‘summer marriages’ (zawāj al-ṣayf) are known to be contracted between local 

women and men from the Gulf visiting Syria during summer holidays.251 These 

unions are often temporary, without the legal and financial obligations and duties 

that are normally associated with marriage, such as spousal maintenance, a marital 

home, and recognition of children born out these marriages. The outcome of these 

marriages is not always very rosy, the wife regularly ends up as a divorcee, 

possibly pregnant or with child (cf. Sonneveld 2012b). As we saw in chapter 3, 

Syrian mothers can generally not pass on their nationality to their children (Article 

3 paragraph b Nationality Act).252 When a marriage is not legally registered and/or 

the non-Syrian father does not recognise the child according to the law of his home 

country, the child will not only be without nationality but also without citizenship. 

I will elaborate more on the subject in the section ‘nameless children’. 

 

5.6.2 Registration of a customary marriage 

 

Now let us return to the subject of the customary or unregistered (‘urfī) marriage. 

To reiterate what was stated in chapter 4, a ‘urfī marriage concluded outside a 

Syrian court is eligible for registration, provided the required procedures are met 

(Article 40.2). However, also in cases where not all requirements all fulfilled, 

judges tend to agree to register the marriage contract, especially when children are 

born from the union (Carlisle 2008: 67). When a couple marries  the ‘urfī way and a 

                                                      
247 Buskens 1999: 449 (Morocco). 
248 Yamani 2008: 105. 
249 Sonneveld 2012b: 85. 
250  See for example: http://www.islamwomen.org/EngIw/NwsDetails.aspx?id=1334, accessed 15 

December 2011. 
251 See, for instance, Muhanna 2011. 
252 Legislative Decree 276, 24 November 1969. In addition, Syria entered a reservation to article 9, 

paragraph 2 CEDAW on granting children the nationality of their mother, because the CEDAW article 

was considered incompatible with sharī‘a (CEDAW 2005: 43). 

http://www.islamwomen.org/EngIw/NwsDetails.aspx?id=1334
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child is born from this union or a pregnancy is apparent, the registration procedure 

of the marriage and the filiation of the child can be settled promptly. 253  One 

example. 

  

A young couple (mid twenties to early thirties) entered judge Ibrahim’s 

courtroom. The woman appeared to be well into the second trimester of 

her pregnancy and carried a toddler girl on her arm. As it turned out, the 

woman was a daughter of a high ranking official and belonged to the 

Druze community. The husband, on the other hand, was her father’s 

driver and was Sunni Muslim. They had contracted a ‘urfī marriage and 

came to court to register their marriage (tathbīt al-zawāj), in addition to the 

paternity of their daughter (tathbīt al-nasab).  

Apparently, the wife’s father had come to court earlier to state that 

his daughter never converted to Islam and that she was still Druze. The 

judge asked the wife if she converted to Islam, and if so, when exactly did 

this happen. The wife affirmed that she had become a Muslim and that she 

had converted a year before she got married. To support their claim, the 

couple had brought two witnesses to the court. Both witnesses (neighbours 

of the couple) had acted as witnesses to the marriage and had thus been 

present at the time the marriage contract was signed. The judge asked the 

two men if they knew whether the wife was Muslim before she signed the 

marriage contract. They said that she was Muslim before she got married. 

The judge asked both witnesses who contracted the marriage. They replied 

by saying that a religious man (rajul al-dīn), studying at the sharī‘a faculty 

in Damascus, had concluded the marriage. The judge accepted the 

statements of the witnesses and said the marriage would be considered 

valid and could be registered. The judge issued a decision (qarar) by which 

the marriage contract was legalised and valid, which also entailed 

recognition of the child being born in wedlock, i.e. proof of paternity.254 

 

                                                      
253 Carlisle concluded that only when ‘proof of marriage’ is disputed, the court examines if all legal 

criteria were fulfilled (2008: 67).  
254 Case A, Damascus shar‘iyya court, 26 February 2009. 
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In theory, ‘urfī marriages can be contracted anywhere and by anyone. However, in 

practice, it is mostly done by a ‘religious man’ (rajul al-dīn). It should be noted that 

the ‘religious man’ who concludes such a marriage without verifying (wittingly or 

not) all the legal requirements stipulated in article 40 SLPS is liable to legal 

punishment (Arts. 469-470 Penal Law). In addition, the spouses, their 

representatives, and the witnesses are also liable to legal sanction (Art. 472 Penal 

Law). In legal practice, the couple registering a ‘urfī marriage are usually charged 

to pay a fine of 100 SP.255 This rather insignificant amount does not really have a 

deterrent effect, as becomes clear by the high frequency and prevalence of these 

practices. 

Carlisle observed that in reality the shar‘iyya courts tend to turn a blind eye 

to these practices and will not refer these cases to the criminal courts (2008: 62). 

This observation corresponds with the attitude of judge Ibrahim, as described in 

the case above. Judge Ibrahim did not make any inquiries about the ‘religious man’ 

who concluded the marriage. Instead, he was more interested in establishing the 

exact time and circumstances of the wife’s conversion to Islam, whether it had 

occurred before the spouses signed the marriage contract. The testimony of the 

spouses and the two witnesses on this point satisfied Judge Ibrahim, he did not 

make any further inquiry into the matter.  

Even though the conversion was dealt with rather matter-of-factly, it raises 

a number of questions. First of all, why was it necessary for the wife to convert to 

Islam? After all, the SLPS does not prohibit a Sunni Muslim man to marry a non-

Sunni woman.256 A Muslim man can marry a woman who belongs to one of the 

other two monotheistic religions (Article 120 Qadri Pasha). The likely problem here 

was that the wife was Druze, and the Druze do not belong to the ‘people of the 

book’, i.e. Jews and Christians. That being said, there is no consensus among 

Islamic scholars, nor among the Druze themselves, about whether or not Druze can 

be considered Muslim. Also, some Druze identify themselves as Muslim, whereas 

others do not. 

What is clear is that interfaith marriages are a highly sensitive issue. Druze 

personal status law may not explicitly forbid an interfaith marriage, but Druze 

                                                      
255 Personal communication lawyer Ahmed, 26 February 2009. 
256 The only marriage which the SLPS considers invalid (bāṭil) is a marriage between a Muslim woman 

and a non-Muslim man (Art. 48.2) 
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doctrine does (Bennett 1999: 134; Layish 1982: 108-110). That is the reason why, 

according to Bennett, a Sunni-Druze marriage cannot be concluded in a Druze 

madhhabiyya court. It is, however, possible to contract such a marriage in a shar‘iyya 

court, as became evident from the example above. The Druze community, like 

most other religious communities, strongly prefer marriages within their own 

group (see chapter 4). Endogamous marriages are essential for the survival of the 

Druze community (cf. Drieskens 2008: 101); the more so because one must be born 

a Druze, one cannot convert to the Druze faith (Layish 1982: 110). The chances are 

that this marriage, validated by judge Ibrahim, has created problems for the 

couple. In particular the wife’s family would have (in all probability) opposed the 

marriage and (especially) because she is Druze, she is at risk of being ostracised by 

her family, or worse, of being killed (Drieskens 2008: 102; Refugee Review Tribunal 

Australia 2006).  

 

The way how judge Ibrahim handled this case was fairly straightforward. 

Although the circumstances of this union were secretive and complicated, judge 

Ibrahim decided to legally recognise the facts as they were presented to him. This 

recognition was most likely motivated by the need to legalise this union, especially 

because it was in the best interest of the children, born and unborn. Had he taken a 

more legalistic stance, the couple and children would found themselves in an even 

more difficult position. This is a good example of an advantage of the versatility of 

Syrian law, for the flexibility of the law allows for a wider discretion of the judge. 

The possibility of contracting a ‘urfī marriage and the ex post facto registration 

thereof, allows for (in this case) an impossible union to become possible, that is to 

say, at least, legally possible. 

 

5.7 Nameless children: establishing and providing paternity 

 

We saw that in the event of a customary (‘urfī) marriage, couples do not just 

register their marriage, but also their born and unborn children.257 The child’s 

paternity is generally registered simultaneously with the ‘urfī marriage before the 

                                                      
257 It should be noted that the Syrian government discourages these practices. For example, in 2007, an 

amendment (by Decree No. 26 of 12 April 2007) was made to the Law of Civil Status (qanūn al-aḥwāl al-

madaniyya), Law no. 376 of 2 April 1957, which obligates parents to register all children at birth (CRC 

2009: par. 119). 
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court.258 Once a ‘urfī marriage is registered, it will be considered a legally valid 

marriage. As a result, the regulations pertaining to paternity of children born 

during a valid marriage are applicable (Art. 49). In line with the Islamic notion that 

the child belongs to the marriage bed (al-walad li-l-firāsh), the SLPS considers a 

child born during a valid marriage attributable to the husband (Art. 128 ff.). Hence, 

establishing the paternity of children born from a ‘urfī marriage poses no serious 

problems. But what if there is no proof of marriage (or no marriage at all) and the 

father has disappeared or is unknown; such cases, although rare, do occur. The 

child will be considered illegitimate and a child born out of wedlock can only be 

affiliated to the mother. Since a mother cannot pass on her surname to her child, let 

alone her nationality (see chapter 3), the child will be without a last name and thus 

without citizenship. Without a surname, the child cannot get a government-issued 

identity card (huwīya) and will not be able to go to school, travel abroad or own 

property. This leaves an unwed mother with few options: She can either abandon 

her child as a foundling (laqīṭ), i.e. a child of unknown parentage, at an orphanage 

or, if she wants to keep the child, try to find a man who is willing to marry her and 

recognise the child as his own.259  

 

If she opts for the latter option, the provisions regarding ‘proof of paternity’ (al-

iqrār bi-l-nasab), however, do not apply (Arts. 134-136), because the child is not born 

from a legitimate union between the mother and the ‘new’ husband. The ‘new’ 

husband/father also cannot legally adopt the child, for the SLPS does not recognise 

adoption. Adoption (tabannī) is prohibited in Islamic law 260  and therefore not 

                                                      
258 In 2009, a total of 670,793 children were born and registered. An additional 50,794 children, who born 

before 2009, were registered during that year. One may assume that the latter number refers to ex post 

facto proofs of paternity (Source: Central Bureau of Statistics, Statistical Yearbook 2010, issue 63 (also 

available online: http://cbssyr.org/yearbook/2010/Data-Chapter2/TAB-13-2-2010.htm, accessed 9 

December 2011). 
259 This brings to mind a famous paternity case between two Egyptian celebrities, Hind al-Hinnawy and 

Ahmad al-Fishawy, whom had secretly contracted a ‘urfī marriage and conceived a child. Al-Fishawy 

denied he had married Al-Hinnawy and refused to recognise the child as his own. In 2004, Al-Hinnawy 

filed a case against him and requested he be compelled to submit to a DNA test; in 2006, an appeal court 

decided in her favour, recognizing the marriage and the child as Al-Fishawy’s legitimate daughter 

(Hasso 2011: 1-2).  
260 The prohibition is based on two verses of the Qur’ān (33: 5 and 37), which state that giving one’s 

name to someone ‘who does not belong within his “natural” descendance’ is forbidden (Chaumont 

2004). Having an adopted child in the family is deemed problematic because it might infringe on the 

inheritance rights of the ‘natural’ family members and it might lead to moral corruption because the 
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recognised by Syrian legislation. It is interesting to note that when Syria ratified the 

Convention on the Rights of the Child (CRC) on 15 July 1993, it did so with 

reservations to articles 14, 20, and 21; the latter article relates to the right of 

adoption.261 Syria explained its reservation to article 21 by stating that the article 

contravened ‘the principles of the Islamic shari’ah which prevail in the country but 

also with the provisions of national legislation for which Islamic legislation 

constitutes one of the principal sources’ (CRC 1995, par. 124). Interestingly, Syria 

lifted the reservation to article 21 (and 20) in 2007.262 Syria states in its combined 

Third and Fourth Periodic Report that it retains its reservation to article 14 concerning 

the right to freedom of thought, conscience and religion in relation to the subject of 

adoption. It states that  

 

‘[t]he reasons for this reservation are related to the religious teachings of 

Islam. The religion provides for the system of kafalah (guardianship) and 

placement in foster families, on condition that the filiation of the children 

concerned is not altered to prevent them from enjoying the right to know 

who their natural parents are (if their identity subsequently comes to light) 

and to rejoin them.’ )CRC 2009, par. 171)263 

 

Various Christian communities, on the other hand, such as the Catholics and the 

Greek Orthodox Church, recognise the possibility of adoption. That is to say, 

adoption regulations are laid down in their substantive laws, but they cannot 

apply these provisions due to article 308 SLPS. Article 308 does not list ‘adoption’ 

as one of the recognised areas of law in which the Christian and Jewish 

communities are allowed to apply their own law. The situation was different for 

the Catholic community from June 2006 until September 2010. During those four 

years, the Catholics of Syria were solely governed by the provisions of the Catholic 

Law of Personal Status (CLPS) of 2006, which allowed them to apply provisions 

                                                                                                                                       
adopted child is not religiously prohibited in marriage to his/her close family members (Clarke 2009: 72-

73). 
261 Article 14 relates to ‘freedom of thought, conscience and religion’; article 20 relates to ‘children 

deprived of their family environment’. 
262 Decree No. 12 of February 2007 (CRC 2009, par. 171). 
263 The position of foundlings (or children of unknown parentage) and the connected system of fostering 

(kafāla) are regulated by a separate law, i.e. the Law of Custody of Foundlings (qanūn ri‘āya al-luqaṭā'), 

Law No. 107 of 4 May 1970. 
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which were previously not implementable by the Catholic personal status courts, 

such as provisions regarding adoption. As we saw in chapter 3, amendment no. 76 

to article 308 SLPS of 29 September 2010 ended this exceptional legal position for 

the Catholics, for it stipulated that matters of personal status other than those listed 

in the revised article 308 (such as ‘adoption’) were abrogated by the amendment.  

 

If adoption is not permissible, what options does a newlywed couple have to pass 

on the ‘father’’s surname to the ‘adoptive’ child? Some lawyers find creative ways 

to provide an illegitimate child with a paternal name and, in consequence, an 

identity. These lawyers find a man who is willing to be the ‘fictitious’ father to the 

child, which means he will agree to sign and register a fabricated ‘urfī marriage 

contract. As they register the ‘urfī marriage, they simultaneously register the child 

with the father’s last name. Following the registration, the ‘husband/father’ and 

mother usually agree upon contracting a mukhāla‘a divorce (see below), which 

dismisses the ‘husband’ from any marital or post-divorce financial obligations. 

Several legal steps thus have to be taken to give mother and child a new chance on 

life.  

I wondered why men were willing to go through such a rigmarole, what 

was in it for them? My informants said that men were usually willing to cooperate 

because of philanthropic reasons or because they did not have children of their 

own. Lawyer Nawal told me of one such example, an arranged marriage between a 

young man and a young mother with a child born out of wedlock.  

 

Alaa, a 32 year old Muslim woman from a poor Damascus suburb, was 

mother of a four-year-old daughter, Farah. Farah was born from a secret 

‘urfī marriage between Alaa and a Lebanese man. At the time, Alaa lived 

and worked together with her brother in Lebanon to support their family 

back home in Damascus. In Lebanon she fell victim to sexual abuse by 

some family members. She eloped with a man and contracted a ‘urfī 

marriage with him in Beirut. After some time, it turned out that the 

husband had used a false identity card for the marriage.264 The husband 

disappeared, leaving Alaa pregnant and unmarried. She found relief in a 

                                                      
264 Lawyer Nawal assumed that the Lebanese husband was non-Muslim, because he used a false 

identity card, which belonged to a Sunni Muslim. 
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women’s shelter where she gave birth to Farah. Some people in Damascus, 

who regularly provide assistance to women like Alaa, arranged a marriage 

for her with Muhammad, who was three years her junior. They registered 

a (pre-dated) ‘urfī marriage contract (tathbīt al-zawāj), as well as the proof 

of paternity (tathbīt al-nasab) of Farah in a Damascus shar‘iyya court. 

 

However, in this particular case Muhammad and Alaa did not divorce. 

Beyond all expectations, Muhammad and Alaa actually fell in love. The 

marriage was not just marriage on paper, for Alaa fell pregnant shortly 

after the registration process. But Alaa’s brother disrupted their marital 

bliss by instituting legal proceedings against the newlyweds. The brother 

claimed the marriage and (accordingly) the proof of paternity had to be 

annulled (faskh tathbīt al-zawāj wa-tathbīt al-nasab). He argued that he was 

Alaa’s legal guardian (walī) and that Muhammad was not Farah’s real 

father, which meant he (the brother) was the lawful legal guardian to the 

girl.265 

 

According to lawyer Nawal, the brother’s main goal was to get custody over his 

niece. Her defence was that the brother’s claim was inadmissible (radd al-da‘wā). He 

was not  Alaa’s legal guardian and therefore he had no right or legitimate interest 

(ṣifa) to take legal action against Muhammad and Alaa. I accompanied lawyer 

Nawal to the shar‘iyya court (not judge’s Ibrahim’s court) on the day she was 

scheduled to submit her defence. Lawyer Nawal was the only one present at the 

court hearing, the brother (plaintiff) did not appear before the judge. She asked the 

judge to dismiss the case because the brother did not take the matter seriously. The 

judge suggested to wait and see whether the plaintiff would make an appearance 

later that day. 266  If he did not, the court would decide the following day to 

summon him again or dismiss the case all together.267  

Lawyer Nawal told me that the absence of Alaa’s brother was beneficial to 

the case. She had intentionally not submitted her written defence because if the 

brother would decide to come to court, he would be able to read her defence and 

                                                      
265 Personal communication with lawyer Nawal, 18 February 2009. 
266 A writ of summons (tablīgh) only specifies the day, not an exact time. 
267 Damascus shar‘iyya court, 10 March 2009. 
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know what her defence strategy was. She hoped that Alaa’s brother would be half-

hearted about pursuing his claim against his sister, which would make the judge 

more lenient towards Alaa and more likely to dismiss the claim. Besides his claim 

for annulment of proof of marriage and paternity, the brother considered initiating 

criminal proceedings against Alaa on the grounds of illicit sexual behaviour 

(zinā').268 If zinā' could be proved in court, Farah would be a bastard child (ghayr 

shar‘ī), as well as her unborn child. This would of course put Alaa and her 

daughter in a difficult position. Lawyer Nawal hoped that if the annulment claim 

would be dismissed, the brother would be discouraged to commence criminal 

charges.  

Upon inquiry with lawyer Nawal, a month later, it appeared her strategy 

and hopes had materialised for the court had dismissed the brother’s claim. 

However, Alaa heard he had hired a lawyer and wanted to file another claim 

against her. Lawyer Nawal cautioned Alaa to be careful, she was worried that Alaa 

would receive a court summons in the near future.269 I stayed in touch with lawyer 

Nawal over the course of four months, but the case had seemed to come to a 

standstill. The brother did not file a new claim. 

 

The possibility of registering customary marriages and establishment of paternity 

of children born from these marriages (including ‘illegitimate’ children), is one 

example of the versatility of Syria’s legal system. This versatility also offers the 

possibility for lawyers and other legal practitioners to find creative solutions, 

within the legal framework, for women like Alaa, when the existing laws do not 

provide an adequate or favourable solution. Extra-judicial instruments, such as the 

possibility to obtain an ex post facto proof of marriage provide a welcome 

alternative. Lawyer Nawal took the view that, because of the unfair laws against 

women and the disadvantaged position of women in general, she is ‘forced’ to use 

the existing procedural gaps and legal loopholes (which are many) if this is needed 

to help her (predominantly female) clients.270 With the help of connections in the 

                                                      
268 In other words, sexual intercourse between a man and a woman who are not legally married to each 

other.  
269 Personal communication with lawyer Nawal, 6 April 2009. 
270 Personal communication with lawyer Nawal, 10 March 2009. 
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right places, the rules can be circumvented and facts recreated in a manner that 

they make sense for the purpose at hand.271  

Obviously, fabricating a marriage contract or proof of paternity is not in 

accordance with the law. Lawyers who provide legal assistance in these cases 

knew very well that they were liable to punishment, as the Penal Code forbids any 

illegal changes in a child’s identity, i.e. paternity fraud (Art. 479). In addition, the 

Syrian Bar Association tried to step up against these practices by threatening to 

impose sanctions on transgressors. For that reason, these lawyers had to be to 

prudent when employing extra-judicial strategies. Even so, I was told that 

paternity fraud happens with some regularity. One lawyer told me he ‘resolved’ 

about 15 cases this way, including an imprisoned single mother and an abandoned 

Iraqi woman in Damascus, all with the purpose of giving an illegitimate child a last 

name.  

 

Analogous to Shehada’s observations in the Gaza city shar‘iyya courts concerning 

the way Gaza’s judges handle child custody cases, I would argue here that these 

Syrian lawyers, litigants, judges, and other legal experts involved in the process of 

legitimizing an ‘illegitimate’ child’s descent, exploit the ‘gaps of indeterminacy’ of 

the legal order (Shehada 2009c: 248). The legal structure does not provide an 

adequate solution and therefore the ‘good-doers’ push the boundaries of the 

system for the benefit of mother and child. 

 

5.8 Dissolution of marriage 

 

‘The Prophet (peace be upon him) said: If any woman asks her husband for divorce 

without some strong reason, the sweet odour of paradise will be forbidden to her’272  

 

                                                      
271  For an adoption case in Syria, in which similar extra-judicial instruments are employed, see 

‘Ahmed’s story’ recounted by Clarke (2009: 21-25). Bargach states in her study on abandoned children 

in Morocco that similar practices occurred in Morocco (2002: 110-111, 116). Likewise, Voorhoeve states 

that Tunisian family judges are willing to manoeuvre around the rules to establish legal paternity of an 

illegitimate child (2012: 220-21). 
272 This ḥadīth is said to be narrated by Thawbān and can be found in the Sunan of Abu Dawud (kitāb al-

ṭalāq, book 12, ḥadīth 2218). 
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This ḥadīth (traditions of the prophet Muhammad) was pinned up on of the 

cupboards in judge Ibrahim’s courtroom. Apparently the ḥadīth did not have the 

intended effect as I came across numerous women who had come to the shar‘iyya 

courts to seek divorce. Especially so-called mukhāla‘a273 divorces, often named wife-

initiated divorce, appeared to be a popular way to dissolve a  marriage. As 

explained in chapter 4, mukhāla‘a is one of three types of divorce mentioned in the 

SLPS, in addition to unilateral divorce or repudiation by the husband (ṭalāq) and 

judicial divorce (tafrīq).  

 

In the past, according to senior lawyer, ‘Ali Mulhim, about 75 per cent of family 

disputes were settled informally, by a shaykh or by another respectable, older 

person. He claimed that nowadays (late 2000s) about 60-70 per cent of family 

disputes were brought to court. His (probably romantised) explanation for why the 

traditional way of dispute settlement had fallen out of fashion was due to the fact 

that many shaykhs and other religious figures lost their authority and because 

many people moved from the countryside to the cities.274 The estimates of lawyer 

Nawal, an experienced family law lawyer, concerning the number of  divorce cases 

taken to court were similar to those of lawyer Mulhim. She estimated that about 70 

per cent of all family disputes were taken to court and that approximately 50 

divorce cases were filed each day at the Damascus shar‘iyya courts.275 

 

According to the Central Bureau of Statistics website, a total of 29,525 divorce 

certificates (shahādāt al-ṭalāq) were registered in Syria (5,292 in Damascus proper) in 

2009.276 During my stay in Damascus, I made copies of the printed edition of the 

Statistical Yearbook of 2007, which provides more data than the online edition. In 

2007, a total of 19,506 divorce certificates (5,080 in Damascus proper) were 

registered (shahādāt al-ṭalāq al-musajjala) in Syria (Central Bureau of Statistics 2008: 

                                                      
273 Also commonly referred to as khul‘ divorce; I will use the term mukhāla‘a because that is the term 

used in the SLPS. 
274  Interview with ‘Ali Mulhim, lawyer and member of the Board of the Syrian Bar Association, 

Damascus, 13 April 2008. 
275 Interview with lawyer Nawal, 15 April 2008, Damascus. 
276  Central Bureau of Statistics, Statistical Yearbook 2010, issue 63 (available online: 

http://cbssyr.org/yearbook/2010/Data-Chapter2/TAB-15-2-2010.htm, accessed 9 December 2011). 

http://cbssyr.org/yearbook/2010/Data-Chapter2/TAB-15-2-2010.htm
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73).277 In addition, the yearbook provides the number of divorces issued by the 

shar‘iyya courts (qaḍāyā al-ṭalāq al-ṣādira ‘an al-maḥākim al-shar‘iyya), which was a 

total of 15,916 in Syria, of which 5,430 were issued by the Damascus proper 

shar‘iyya courts (2008: 408). The difference between an issued divorce and a 

registered divorce lies in the fact that the first one is a divorce pronounced by (or 

before) a judge, whereas a registered divorce is a divorce pronounced by the 

husband, usually at home, and later (ex post facto) registered at court. Similar to the 

statistics on marriage, the yearbook does not elucidate what is exactly classified 

under a registered or issued divorce. For example, does a registered divorce also 

include a divorce pronounced under the terms of a mukhāla‘a contract? The 

difference between the various divorce types will be explained below. 

 

Similar to what has been observed in other Arab personal status courts, the 

majority of divorce petitions filed at the shar‘iyya  courts are initiated by women (cf. 

Buskens 1999; Carlisle 2007; Shehada 2009; Sonneveld 2012a; Welchman 2000). In 

Syria, petitions for judicial divorce (tafrīq) and mukhāla‘a are the most common 

divorce cases (again, the majority of them initiated by women), the former usually 

on the ground of judicial discord (shiqāq). Senior lawyer, ‘Ali Mulhim, commented 

that these (i.e. tafrīq) cases often end in mukhāla‘a, a divorce by mutual consent.278  

 

Finally, it is important to note, as I was told numerous times, that people generally 

prefer to settle marital disputes amicably and that only when a dispute cannot be 

solved informally, the disputing parties will turn to the court. Filing a divorce 

petition at court is oftentimes considered the final step at the end of a long process 

of reconciliation and mediation by family members and respectable individuals 

who belong to the spouses’ immediate community (cf. Carlisle 2007b: 95; Shehada 

2009a: 27). The preference to settle disputes through amicably mechanisms (if 

needed through negotiation with a judge) is another example of a shared norm. In 

                                                      
277 In comparison, a total of 237,592 marriage certificates (26,135 in Damascus proper) were registered in 

Syria in 2007 (Central Bureau of Statistics 2008: 73). 
278  Interview with ‘Ali Mulhim, lawyer and member of the Board of the Syrian Bar Association, 

Damascus, 13 April 2008. His claim corresponds with Carlisle’s findings, who observed that tafrīq 

petitions on the grounds of discord often end in a mukhāla‘a divorce (2007c, see also § 5.8.4) 
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the next chapter, for example, I will demonstrate that the Catholic court also places 

strong emphasis on reconciliation and restoring social harmony. 

 

That being said, studies on family law practices in the Middle East have also 

demonstrated that litigation is sometimes used as a strategy to achieve a particular 

goal, which does not necessarily entail a court ruling (see for example, Shehada 

2009a; Sonneveld 2012a). For example, as we saw earlier (§ 5.4), a husband can file 

(or threaten to file) a ‘marital obedience’ claim to compel his wife to return to the 

conjugal home. What is more, these studies showed that the majority of filed cases 

were dropped and never proceeded to trial (Shehada 2009a: 27; Sonneveld 2012a: 

128). According to Sonneveld this suggests that plaintiffs (usually women) were 

only interested in achieving their particular goal, for example pressuring a 

husband to fulfil his financial obligations (2012a: 127-28). Hence, all of this has to 

be born in mind when looking at marital disputes in court, as litigation is only part 

of the picture.  

 

5.8.1 Divorced or not divorced? Out-of-court ṭalāq  

 

As became evident from the statistical data concerning divorce (see above), the 

registered (or out-of-court) divorces outnumbered the divorces issued by a judge. 

Similar to the registration of customary marriages and proofs of paternity, a 

divorce pronounced outside the court can also be registered at a later date. A 

unilateral repudiation (ṭalāq bi-l-irāda al-munfarida) pronounced at home can only be 

legally validated once it is registered at a shar‘iyya court. Among legal 

professionals, this type of divorce was therefore commonly referred to as 

‘administrative’ (idārī) ṭalāq. The husband has to notify the court that he divorced 

his wife, upon which the court ought to defer acting upon the case for a month in 

the hope of reconciliation. If, after that month, the husband returns to the court and 

insists on the divorce, the court will summon the wife to appear in court. If she 

fails to come, the judge will recognise the divorce and the court will take care of all 

the required administrative procedures, including sending a notification to the 

wife to inform her she is divorced. If, however, she does appear in court and 

objects against the divorce, the husband’s ṭalāq is suspended and a process of 



The Versatility of Personal Status Law 

 

 

184 

  

reconciliation will be initiated (Shaqfa 1998: 412-13). The subject of reconciliation 

will be dealt with in more detail in below. 

 

Extra-judicial instruments, such as the out-of-court ṭalāq, have their advantages. It 

is cheaper and faster than filing a petition for a judicial divorce and some might 

consider it beneficial to the already overburdened legal system. However, this 

male-privileged divorce stands out in stark contrast to the available divorce rights 

of women, irrespective of the deterrent effect of the financial obligations on the 

husband following such a divorce. A woman seeking divorce, by contrast, has few 

options other than waiving her financial rights by agreeing to a mukhāla‘a divorce 

or filing a judicial divorce petition, which could be a costly and long-winded 

process. What is more, the legal indeterminacy of out-of-court ṭalāqs frequently 

proves to be troublesome, forcing women to approach the court to establish if they 

were divorced or not. Some men exercise their divorce rights and then simply 

disappear or divorce their wives without registering the divorce, sometimes 

leaving her behind with children and continue life elsewhere with another wife. 

Again, the wife is put in a predicament because she will be the one who has to go 

to court to obtain clarity on her marital status and enforcement of financial 

payments by the husband.  

Obviously, the ṭalāq rights of men are not unlimited. The Syrian legislator 

took measures to prevent (or limit) the occurrence of arbitrary divorces (ṭalāq 

ta‘assufī). As explained earlier, the SLPS includes provisions to prevent abuse of 

ṭalāq. Article 117 stipulates that a woman can seek compensation (ta‘wīḍ) from her 

former husband when he divorced her without reasonable cause and she suffered 

hardship as a result. Pursuant to this article, the judge can impose maintenance 

(nafaqa) payments up to three years on the husband, in addition to the ‘regular’ 

post-divorce nafaqa.279  

 

On several occasions, I witnessed women who had come to court to determine 

whether or not their husbands had in fact divorced them. Either it was not clear 

how many times the husband divorced his wife or whether the husband had taken 

                                                      
279  This post-divorce maintenance generally covers the period of three menstrual cycles after the 

dissolution of the marriage (Art. 121). 
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her back and if he had done so during the prescribed waiting period. 280 Most 

women lived with their families from the moment they were repudiated by their 

husbands for the first, second, third and sometimes even fourth time (i.e. a 

husband can only repudiate his wife three times). Some men left their wives in a 

state of limbo because they did not register the divorce, as a result these women 

did not know whether they were divorced or still married. Several women came to 

court either to claim their deferred dower and post-divorce maintenance or simply 

to get some formal recognition of the divorce. These women usually brought male 

family members as witnesses to the court, typically their fathers and/or brothers. 

The judge would try to establish whether the husband had said to the wife ‘you are 

divorced’, where it happened, in which circumstances, how many times, and 

whether the husband had taken her back. The husband would be summoned to 

court to tell his side of the story. 

 

On a morning in April, a young couple in their twenties entered the 

courtroom. The woman, accompanied by her lawyer, had come to court 

hoping that judge Ibrahim could provide some clarity on her marital 

situation. The wife recounted that she and her husband went to visit her 

family July last. One night, during this visit her husband divorced her by 

saying ‘I divorce you’ three consecutive times. She assumed that he 

divorced her and that they were no longer married, but now her husband 

claimed that he had taken her back, which was not true according to the 

wife. The judge asked the husband to speak. The husband confirmed that 

he divorced her while they were at her parents’ house, but that (after he 

said ‘I divorce you’) she started to cry and pleaded with him to take her 

back. Two weeks later he told her on the phone and in person that he was 

willing to take her back. The wife contradicted him and said that he was 

lying, that was not the way it happened. Her two brothers, who had come 

with her to court, were sworn in by the judge and questioned one after the 

other. Both brothers recounted the same story as the wife, they testified 

that they were both present (as well as their father), when the husband 

divorced their sister. All they wanted, i.e. the brothers and the wife, was 

                                                      
280 To reiterate what was explained in § 4.7.1, a husband may divorce or repudiate his wife and 

subsequently take her back two times, a third repudiation will be final and irrevocable.   
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that the judge would acknowledge the divorce and register it. Judge 

Ibrahim sent the couple off with the task to try and work out their 

differences. Then after a month, if they had not overcome their differences, 

they could return to court and he would decide on the case.281  

 

Judge Ibrahim’s decision to defer ruling on the case for a month in hope of 

reconciliation is in line with the provisions of article 88. Under this article the judge 

is required to undertake reconciliation efforts as part of SLPS divorce proceedings. 

Despite the fact that the SLPS obliges a judge to try to bring about reconciliation in 

almost all divorce actions, these reconciliation attempts were often conducted in an 

expeditious manner (see below).  

 

In another case a young woman had come to court claiming that her husband 

divorced her and threw her out of the house, but that he never met his financial 

responsibilities associated with divorce. In this particular session the debate 

revolved around the unpaid (according to the wife) dower.  

 

Both the husband and the wife were present, accompanied by their 

lawyers. The hearing was a bit chaotic with lawyers constantly 

interrupting the judge during the testimonies. The husband claimed he 

paid the wife a prompt dower, in addition to gold and a number of 

household goods. To support his claim he presented three witnesses to the 

court: his father, a neighbour, and a friend. The father gave the first 

witness testimony. 282  Judge Ibrahim asked the second witness, the 

neighbour, if he knew what the prompt dower was. He said it was 75,000 

Syrian pounds (roughly 1,180 Euro) and that the husband gave her a 

trousseau (jihāz), including a bedroom suite. The trousseau was worth 

about 40,000 Syrian pounds (630 Euro). The wife interrupted him and said 

that was not true. The judge asked the witness if he saw the bedroom and, 

if so, to describe it (the seize, the furniture). The witness affirmed that he 

saw the bedroom but he was unable, despite the judge’s repeated 

questions about the room, to describe it properly, nor could he give an 

                                                      
281 Case A, Damascus shar‘iyya court, 7 April 2009. 
282 Due to the constant interruptions and noise I missed parts of his testimony. 
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estimated value of the room he claimed he saw. For some reason, judge 

Ibrahim was somewhat casual about the regulations concerning the 

examination of witnesses during this hearing, for all three witnesses were 

present in the courtroom at the entire time. I saw witness number one, the 

father, whispering into the ear of witness number three during the second 

testimony.  

 Witness number three was also questioned about the dower. He 

listed (almost in the same breath) that the prompt dower was 75,000 Syrian 

pounds, the deferred dower 35,000 Syrian pounds and, furthermore, the 

husband had also given a trousseau of 40,000 Syrian pounds. According to 

the witnesses, the fathers of the spouses had reached an agreement on the 

dower before the marriage. The judge asked him how he knew about this 

agreement; he said he heard about it. The wife protested against his 

statement and claimed that this was not what happened. The judge asked 

the witness if he knew if the husband actually paid the dower to his wife. 

He replied that he (the husband) spent it all on the bedroom suite. Upon 

which the lawyer of the wife mockingly asked the witness if he actually 

knew what the difference between a prompt and a deferred dower is.283 

 

A divorced wife is entitled to her dower, this includes any part of her (unpaid) 

prompt dower and her deferred dower. The woman in this case tried to prove she 

never received her prompt or her deferred dower. If judge Ibrahim decided to rule 

in her favour, the outstanding dower would be considered an unpaid debt owed 

by the husband to his wife and would be recorded as such (Art. 54.3 and 5).284  

 

Similar to what happens in cases concerning customary or unregistered marriages, 

here too the judge needs to find out what happened based on the statements of the 

litigants and witnesses. This allows him wide discretion in deciding on an out-of-

court divorce case, since he needs to make sense of the often conflicting facts and 

statements presented to him and decide on what is (or appears to be) the most 

plausible reality. Especially when claims are disputed, the judge has to reconstruct 

the events and ‘establish a credible narrative’ in order to render a fair judgment 

                                                      
283 Case H, Damascus shar‘iyya court, 12 May 2009. 
284 Unfortunately, I do not know how judge Ibrahim settled this case. 
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based on the evidence presented to the court (Carlisle 2008: 60). It is important for 

the contending parties to present witnesses to the court who can recount the course 

of events. If the judge finds himself faced with two opposing narratives, he can 

offer the plaintiff or the defendant to take an oath to assert or deny certain facts or 

their claim entirely. If the plaintiff or defendant accepts to take a decisive oath 

(yamīn ḥāsima), the judge will then admit this oath as conclusive evidence upon 

which he can decide the case.285 

 

5.8.2 mukhāla‘a divorce 

 

In February 2009, I did a personal count from the court’s Registry notebooks and 

counted a total of 699 cases that were taken to the Damascus shar‘iyya courts. The 

highest number (264) were mukhāla‘a cases, compared to (for instance) 186 tafrīq 

(judicial divorce) cases. These numbers also correspond with what I saw in the 

courtroom and what I learned from my interactions with lawyers, namely, that 

mukhāla‘a divorce was a popular way to dissolve a marriage, especially for 

women.286 

 

A mukhāla‘a divorce is generally referred to as divorce by mutual consent or 

divorce for compensation (Linant de Bellefonds 1965: 421-22). In classical fiqh and 

in contemporary literature, divorce by mutual agreement is also denoted as 

mubāra’a.287 The difference between mukhāla‘a (or khul‘) and mubāra’a is that the 

former is generally regarded as divorce on the initiative of the wife in which she 

gives some form of compensation (i.e. dower and/or marital maintenance) to her 

husband. Mubāra’a is a divorce by mutual agreement in which the wife or both 

parties renounce their financial obligations (Esposito 2001: 32; Schacht 1982: 164). 

                                                      
285 Arts. 112-120 Law of Evidence; see also Carlisle 2007c: 52, 135-144. 
286 Studies on other Muslim-majority countries in the region also showed that divorce by mutual 

consent was very popular amongst women, see for example: Layish 1975 (Israel); Mir-Hosseini 2000 

(Iran and Morocco); Moors 1995, Welchman 2000 (Palestine); Sonneveld 2012a (Egypt). 
287 See for example Linant de Bellefonds  for references to classical fiqh (1965: 421 n.1). Contemporary 

studies, see for example, Esposito 2001: 32; Mir-Hosseini 2000: 38-39; Nasir 2002: 115; Welchman 2007: 

112. Divorce by agreement has also been described as ṭalāq ‘alā māl (divorce for money or ‘divorce in 

exchange for a consideration’; Linant de Bellefonds 1965: 446) or ṭalāq muqābil ibra’ (‘divorce in return for 

renunciation’) or simply as ibra’ (release or renunciation) in the West Bank and Egypt (Welchman 2000: 

347; Sonneveld 2012a: 33, respectively). 
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Welchman states that most Arab personal status laws use the term mukhāla‘a (or 

khul‘) without making a distinction between the different types of divorce; the 

default type may be denoted as mukhāla‘a, whereas it may technically be a mubāra’a 

divorce (2007: 211 n. 2).288 

In Syria too, the SLSP uses the term mukhāla‘a as a collective noun and does 

not differentiate between different types of mukhāla‘a. In legal practice, however, a 

distinction is made between a mukhāla‘a by agreement and a judicial mukhāla‘a. If 

the couple jointly agrees to end the marriage through mukhāla‘a, it is denoted as al-

mukhāla‘a al-riḍā'iyya, i.e. mukhāla‘a by agreement. This type of divorce bears strong 

resemblance to the above-mentioned mubāra’a divorce, although is not denoted as 

such. If, however, only one of the spouses brings the action to court, it is referred to 

as a judicial mukhāla‘a, (al-mukhāla‘a al-qaḍā'iyya). The latter action is essentially a 

ṭalāq pronounced by a judge (da‘wā al-ṭalāq).289  

 

In Syria, a mukhāla‘a divorce requires the consent of both spouses, contrary to (for 

example) Egypt and Pakistan, where a woman has the right to initiate a mukhāla‘a 

divorce without her husband’s consent (Sonneveld 2012a; Kruiniger 2013 

forthcoming, respectively). 290  When a couple agrees to file a mukhāla‘a by 

agreement (al-mukhāla‘a al-riḍā'iyya), they will generally draw up a contract outside 

the court and register it later at the court. Generally, a mukhāla‘a contract will 

stipulate that the wife compensates her husband, typically by forgoing her 

outstanding financial rights, in exchange for his ṭalāq. The wife relinquishes, at 

least, her right to any unpaid or outstanding dower amount and her right to the 

marital maintenance (nafaqa zawjiyya). 

Mukhāla‘a contracts are often negotiated by the parties with help of a 

lawyer, who submits the contract (on their behalf) for registration by the court.291 

Nevertheless, the wife has to be present in court to register the divorce, because the 

                                                      
288 For example, the Moroccan family law makes a distinction between divorce by mutual consent and 

khul‘, but does not attribute the term mubāra’a to the former. Pakistani divorce law, on the other hand, 

does make a distinction between khul‘ and mubāra’a divorce (Kruiniger 2013 forthcoming). 
289 Email correspondence with lawyer Yusuf, 10 February 2012. 
290  Welchman states that other Arab states (e.g. Jordan, Algeria, Qatar) have also introduced (or 

attempts were undertaken) this Egyptian-styled khul‘ divorce (i.e. without the husband’s consent) (2007: 

116-22). 
291 See also Carlisle 2007a: 242. 
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judge has to verify with her if this is what she really wants. If she accepts the terms 

of the contract, the mukhāla‘a contract can be registered by the court. Whether or 

not this consent is always completely voluntary is questionable. Other studies on 

Muslim divorce practices showed that women are sometimes pressured into a 

mukhāla‘a divorce, because it can offer a husband a cheap way to obtain a divorce, 

as he can evade paying post-divorce maintenance and any remaining dower 

amount that normally come with ṭalāq (Moors 1995: 141; Sonneveld 2012a: 125-27; 

Welchman 2000: 353-54). 

 

On one occasion I accompanied a young trainee lawyer to court; she was assigned 

to finalise a mukhāla‘a petition file, which her mentor would submit to the court 

later that day. The trainee needed to collect several documents with the required 

seals and stamps to certify them. First she had to obtain a copy of the marriage 

contract from the court’s registry office. The second stop was the Civil Registry 

(qayd nufūs), located in a building about a 15 minutes walk from the courthouse, to 

obtain a statement about the couple’s marital status.292 The file also included the 

mukhāla‘a contract (ṣakk mukhāla‘a riḍā'iyya), already signed by the husband. Once 

the trainee was done with all the administrative requirements (which took her 

about two hours), she called her mentor to come to the court in order to register the 

file. About half an hour later, the mentor lawyer arrived with the wife, who then 

signed and fingerprinted the mukhāla‘a contract. The next step was making an 

appointment with one of the judges, who would then pronounce the divorce.  

I was allowed to make a copy of the mukhāla‘a contract, it included the 

following information: 

 

The wife Lina, a 42 year old woman, was married to the husband Mamun 

(aged 50) for 22 years. The contract read that because marital life became 

impossible (wa-naẓarān li-istiḥālat al-ḥayāt al-zawjiyya baynahum) they agreed 

to ‘divorce by agreement’ (al-mukhāla‘a al-riḍā'iyya). Mamun agreed to 

divorce Lina in exchange for being released from any financial obligation 

(barā’a dhimma), including the (paid) prompt dower of 30,000 Syrian 

pounds and the deferred dower (registered as a debt), also 30,000 Syrian 

                                                      
292 This was written down on the back of the marriage contract and certified with seals and stamps. 
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pounds. In addition, Lina could no longer claim any trousseau (jihāz), 

jewellery, gold, marital maintenance (nafaqat al-zawjiyya), post-divorce 

maintenance (nafaqat al-‘idda) or any other right associated with the 

marriage contract. The contract had been drawn up eight days before the 

registration of the agreement at the court. Mamun’s exact wording on the 

contract reads as follows (translation from the author):  

 

“I ‘release’ you from my marital bond and marriage contract, in exchange 

for being released from my financial obligation of any dower, trousseau 

‘goods’, gold, jewellery, marital maintenance, post-divorce maintenance, 

and any other right resulting from the marriage contract, in exchange for 

(liqā') a divorce (khul‘) recompense amount of 100 SYP, which I pay to you 

now. In return I release you from all the responsibilities that follow from 

my marital contract with you.”293 

Upon which the wife immediately answered, saying: 

“I accept that you divorced me as you stated it. I received from you a 

divorce (khul‘) recompense amount of 100 SYP. I release you from all 

financial obligations towards me and I accepted your ‘release’ (from 

me).”294 

 

The agreement contract ended with the promise of both parties that they 

will get the divorce effectuated at the court, and the promise of Lina that 

she would observe her legal waiting period as of that date (of 

effectuation).295 

 

What is remarkable here is that the husband paid the wife a recompense amount 

(i.e. badal al-khul‘) of one hundred Syrian pounds (roughly 1,5 Euro). In a mukhāla‘a 

by agreement, according to my informants, it is normal for a husband to pay his 

wife a symbolic amount (badal al-khul‘); the couple can agree on a higher amount, 

                                                      
293 خلعتك من عصمتي وعقد نكاحي لقاء براءة ذمتي من المهرين والأشياء الجهازية والمصاغ والحلي والنفقة الزوجية ونفقة العدة وأي حق آخر "

" يرة سورية أدفعها لك الآن وبالمقابل أبرئ ذمتك من كل حق ناشئ عن عقد زواجي بكناشئ عن قد الزواج لقاء بدل الخلع البالغ مائة ل  

 ”قبلت منك مخالعتك لي على ما ذكرت وقبضت منك بدل الخلع البالغ مائة ليرة سورية وأبرأت ذمتك تجاهي وقبلت إبراءك لي“ 294
295 Damascus shar‘iyya court, 28 April 2009. 
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but one hundred pounds is the minimum amount for a valid mukhāla‘a.296 It is 

remarkable because generally, i.e. in other Muslim countries297 and according to 

Hanafi doctrine (cf. Zantout 2006), the wife offers or pays the husband a 

compensation (in exchange for divorce). However, according to Syrian legal 

practice, the wife not only compensates the husband by forgoing her financial 

rights, but the husband also pays the wife a (symbolic) recompense amount of one 

hundred Syrian pounds.  

 

A mukhāla‘a by agreement is generally considered an expeditious way to obtain a 

divorce for both spouses. For the husband it can be an easy and cheap way out 

because he can terminates the marriage by paying a symbolic amount and, what is 

more, a mukhāla‘a divorce does not come with the financial obligations of a divorce 

by ṭalāq.298 The wife, on the other hand, wife avoids a lengthy litigation procedure 

that generally comes with a judicial divorce (tafrīq), where the outcome cannot be 

guaranteed; or if she would file a judicial mukhāla‘a, the husband may demand 

additional compensation, i.e. in addition to her forgoing her outstanding financial 

rights. 

Lawyers repeatedly told me that mukhāla‘a is the most efficient way for 

women to obtain a divorce, especially since the amount of maintenance (during the 

waiting period) awarded in case of judicial divorce is often so low that it is hardly 

worth filing a petition for judicial divorce in the first place.299 In contrast to a 

judicial divorce case, divorce by mukhāla‘a is not about determining fault or blame 

and the wife is not required to establish grounds for divorce. Though on the other 

hand, it should be borne in mind, as stated earlier, that women might be pressured 

to contract a mukhāla‘a divorce. Divorce by mutual consent can thus be advised by 

lawyers because it is more efficient and expedient than a ‘regular’ divorce, as will 

be explained below. Similarly, Carlisle observed that arbiters often advised the 

                                                      
296 Personal communication with lawyer Ahmed, 11 February 2009; and lawyer Yusuf, 10 February 2012. 
297 See, for example, Sonneveld 2012a (Egypt); Moors 1995 and Welchman 2000 (Palestine); Buskens 1999 

(Morocco). 
298 See also Tucker 1998: 99; Sonneveld 2012a: 125-27. 
299 As we saw in § 5.3, the minimum monthly maintenance awarded by a judge was generally not very 

high and only covered a three to four months period. 
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couple, during the mandatory arbitration sessions, to resolve their marital dispute 

by concluding a mukhāla‘a divorce (2007a, 2007c).300  

 

5.8.3 Judicial divorce - tafrīq 

 

As stated earlier, the SLPS recognises various grounds for judicial divorce (tafrīq), 

which include the following: a husband’s impotence or insanity, long-term absence 

or imprisonment of a husband, a husband’s failure to provide maintenance, and 

discord between the spouses. As expected, only the latter divorce ground can be 

invoked by both the husband and the wife. When a spouse brings a judicial 

divorce petition to court on the grounds of discord (al-tafrīq li-l-shiqāq bayna al-

zawjayn), he/she will claim that marital life became impossible on account of the 

other spouse. Men who cannot afford to repudiate their wives by ṭalāq, because 

they cannot pay the unpaid dower and post-divorce maintenance, can seek divorce 

on this ground. If it is established that at least part of the harm can be attributed to 

the wife, the husband may be (partly) excused from his financial obligations under 

the marriage contract. However, the majority of the claimants are women.  

 According to Carlisle, judges prefer to settle judicial divorce cases on the 

grounds of discord, because the other grounds are more susceptible to failure due 

to their evidence requirements (2007c: 157). For example, if a woman invokes the 

ground of ‘non-payment of maintenance’ the husband can start (or resume) paying 

maintenance during the course of the proceedings and/or it may be difficult to 

prove that maintenance has not been paid. Or if a woman files a petition claiming 

that her husband is absent, she will be required to put an advertisement in three 

national newspapers, not once but two times.301 This is an expensive strategy for a 

woman to take, especially if the wife is impoverished.  

 

The SLPS stipulates that when a divorce petition on the ground of discord is 

presented to the court, the judge first has to try to reconcile the disputing parties. 

Similar to ṭalāq and mukhāla‘a procedures, the judge is also required to defer a tafrīq 

on the grounds of discord petition for a month in hope of reconciliation (Art. 

                                                      
300 Sonneveld observed the same practice was employed by mediators in the family courts of Egypt 

(2012a: 130). 
301 Personal communication with lawyer Ahmed, 11 February 2009. 
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112.3). However, in contrast to the other two types of divorce, a tafrīq case on the 

grounds of discord requires proof of harm (ḍarar). If harm cannot be established by 

the judge and his reconciliation attempt has failed, he has to appoint two 

professional arbiters who will try and reconcile the spouses during closed 

reconciliation session, usually conducted outside the court. I will elaborate more 

on this latter phase in the following sections, but first I will give an example of 

judge Ibrahim’s own reconciliation attempt in his courtroom. 

 

An agitated man (a university teacher) and his wife (a doctor) burst into 

the court of judge Ibrahim as he was mid-way through the dictation to his 

clerk of a witness statement he just heard from another case. He told the 

couple to stay quiet and wait until he had finished. Once the other couple 

and their witnesses had left the room, they were summoned to the dais by 

judge Ibrahim who inquired into the reason for their disagreement. The 

husband said that his wife had left him a year ago and that she wanted a 

divorce, but he did not agree. He claimed that his wife (in fact) wanted to 

return to him but that her mother prevented her from returning to the 

marital home. The judge asked the woman if this was true. She replied that 

she did not want to return to him because she did not want to upset her 

family. She claimed that he was very impolite to her mother and that this 

was the only reason why she had left him. The wife’s brother concurred 

with this statement and added that the husband treated their mother 

badly, for instance by raising his voice to her. The wife started to cry and 

said that she did not know what to do. The judge tried to calm everyone 

down and proposed to accompany them to the mother’s house later that 

day, after the court closed. At the same time, the judge urged the husband 

to apologise to the mother and told him that they should try to find a 

solution to this situation. Everyone agreed to act on the judge’s advice. 

Before leaving the court, the husband told the judge that they had a child 

and that his wife loved him and he loved her, but that pressure was placed 

upon his wife by her family. The judge reassured him that he would do his 

outmost best to try and help them to resolve their differences.302 

                                                      
302 Case B, Damascus shar‘iyya court, 26 February 2009. 
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It should be noted that such an approach is not necessarily common practice 

amongst the shar‘iyya  judges in Damascus. Like I mentioned earlier, judge Ibrahim 

was a somewhat exceptional judge, especially when it came to resolving social 

conflicts. I was told that he was one of the few judges who personally visited 

litigants at home to try and resolve disputes between the parties and families 

involved.303 Whereas most divorce cases were handled swiftly, sometimes a case 

would be concluded within a few minutes (for example the registration of a 

mukhāla‘a divorce), in this particular case judge Ibrahim was willing to spare no 

effort to reconcile the spouses. Seeing that the wife’s statements about her reason 

why she left her husband and the reason why she wanted a divorce mostly 

revolved around her family’s interests and interferences (i.e. ‘I did not want to 

upset my family’ and ‘because he [the husband] was very impolite to my mother’), 

judge Ibrahim saw an opportunity for true reconciliation. If he could convince her 

family, especially her mother, to resolve their differences and to make this 

marriage work, in particular for the interest of their child, the divorce claim could 

be dropped. 304  This case study illustrates the importance of family and the 

influence of family members can have on the success or failure of marital life. It 

calls to mind the case study described by Carlisle (2008) in the article ‘Mother 

Love’, where a couple was forced to divorce under pressure of the wife’s family 

(see § 4.3). Because marriage is very much a family (i.e. and not exclusively a 

spousal) affair, interference of family members can make or break a marriage. This 

will also be demonstrated in the next chapter, where I will describe some cases in 

which relatives had an important influence on the marital relationship of couples 

who appeared in the Damascus Catholic court. 

 

I asked judge Ibrahim once about the importance of conciliation (ṣulḥ) in divorce 

disputes. In his opinion reconciliation (muṣālaḥa) is important in all disputes, 

especially when there are children involved. He maintained that a negotiated 

solution is always better than a court-ordered ruling, as an amicable divorce 

settlement can offer parties an opportunity to overcome their past differences and 

                                                      
303 Personal communication with lawyer Ahmed, 26 February 2009. 
304 I was not been able to find out what the divorce grounds were nor do I know whether a divorce 

petition was already filed with the court. 
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to try and restore their relations. Again, this is especially desirable if a couple has 

children.305 

 

5.8.4 Court-ordered arbitration - taḥkīm 

 

In tafrīq cases the actual reconciliation sessions are generally undertaken by 

arbiters appointed by the court. Article 112 paragraph 3 stipulates that these 

arbiters should be family members of the spouses or persons the judge considers 

capable of bringing about reconciliation. In actual practice, however, the court 

usually appoints professional arbiters employed at the court. In 2009, 31 official 

arbiters were appointed for the six Damascus shar‘iyya courts, the majority of them 

were trained lawyers. 306  Judge Ibrahim told me they did not receive special 

training in arbitration or dispute settlement; my presumption was that they were 

selected based on their social skills, character, and religious demeanour.  

The arbitration sessions are generally conducted outside the court, usually 

in the arbiters’ private offices (Carlisle 2007b: 93). But before the case is handed 

over to the arbiters, the couple first meets with the judge and the appointed 

arbiters in the judge’s office in the court. This first meeting, as well as the 

subsequent arbitration sessions outside the court, are private; lawyers and family 

members are not allowed to be present at these sessions. Judge Ibrahim reserved 

Thursday mornings for these ‘kick-off’ meetings. On two occasions I was allowed 

and able to observe a number of them.307 The two arbiters I met in judge Ibrahim’s 

office were two middle-aged men and (similar to Carlisle’s description of the 

arbiters she met) ‘well versed in religious ethics’ (2007b: 93). During the various 

sessions they frequently quoted aḥādith (Prophetic traditions) and often tried to 

reassure the litigants with statements as ‘with God’s help all will be well’, ‘God is 

the only judge’, ‘through God’s guidance, the best solution will present itself’.308  

 

The sessions I attended were very brief (5 to 10 minutes), in contrast to the 

subsequent sessions which usually lasted for one to two hours, according to one of 

                                                      
305 Personal communication with shar‘iyya judge Ibrahim, 21 May 2009, Damascus. 
306 Personal communication with shar‘iyya judge Ibrahim, 21 May 2009, Damascus.  
307 The reason I did not attend more of these ‘kick-off’ sessions is because they collided with the Greek 

Orthodox court sessions, also on Thursday mornings, which I attended regularly. 
308 See Carlisle for similar observations (2007b: 94-95). 
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the arbiters.309 One by one the couples or, more often, the plaintiff (the defendant 

often failed to attend) would be called into the office. The judge and arbiters asked 

the couple or plaintiff to explain why he/she filed the divorce claim and more 

specifically what (according to him/her) the reason was for the disagreement 

between them (the spouses). They asked the litigants to ‘elaborate’ on questions 

regarding the husband’s profession and/or the wife, how much money was made, 

if there were children (and if not, why not), if the husband had paid the prompt 

dower, why the wife had left the marital home, and so on. The questions obviously 

depended on the nature of the claim. According to the arbiters, the majority of the 

plaintiffs were female and commonly complained about their husbands failing to 

provide maintenance for her and the children because he, for example, used 

alcohol or drugs.310 In all the cases I saw (about ten in total), the plaintiff was 

indeed the wife, only in three cases the husband made an appearance and all of 

them were against a divorce. The most common accusation against the husbands 

was that they failed to provide maintenance to their families, just as the arbiters 

maintained. The husbands, for their part, blamed their wives for, respectively: 

adultery, being preoccupied with herself and the children, and theft. It turned out 

that the latter husband had taken a second wife, two months earlier; despite his 

allegations of theft against her, he said he was ready to reconcile with his first wife. 

 Judge Ibrahim took notes of each session and wrote them in the file. He 

concluded each session by officially assigning the two arbiters to the case, which 

meant that they took an oath to perform their task in equity and honesty (bi-‘adl 

wa-amāna), in accordance with paragraph 3 of article 112.311 After this ‘kick-off’ 

meeting in judge Ibrahim’s office, the arbitration process would be taken over by 

the arbiters. They are required to conduct a series of reconciliation sessions. If they 

fail to reach reconciliation, they will need to determine the reason for the 

disagreement and in the end submit a report to the judge advising the court how to 

dissolve the marriage (Art. 114).  

 

Since I did not attend any of these arbitration sessions, i.e. those conducted in the 

arbiter’s private offices, I cannot report on how they were carried out. In 2005-2006, 

                                                      
309 Office judge Ibrahim, Damascus shar‘iyya court, 21 May 2009. 
310 Office judge Ibrahim, Damascus shar‘iyya court, 21 May 2009. 
311 Interestingly enough, the judge and arbiters all took this oath, however, not on the Qur’ān. Instead, 

they stood up and placed their right hand over their hearts and took the oath simultaneously. 
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during her fieldwork, Carlisle observed several arbitration sessions; I therefore 

refer to her PhD thesis for a detailed description of these sessions, conducted in 

arbiters’ offices in Damascus.312 That being said, I do want to share some of her 

findings here.  

As mentioned earlier, Carlisle observed that arbiters often advised the 

spouses to dissolve their marriage by concluding a mukhāla‘a divorce, because it 

provided spouses with ‘an opportunity to settle a case immediately and on known 

terms’ (2007c: 189, 202-206).313 When the arbiters realised there was no chance of 

saving the marriage and reconciling the spouses, they offered them an expeditious 

alternative for dissolving their union. By proposing to resolve the dispute by 

means of mukhāla‘a, an agreement by mutual consent was reached, which is 

generally preferred over a court-imposed judgment (see above). Even though it 

was not the perfect outcome (that would be restoration of the marital bond), it was 

at best an amicable solution. In addition, a negotiated arbitration outcome was 

efficient both for the litigants and the judicial system. According to Carlisle, the 

work of arbiters unburdened the judicial system (i.e. the courts) and since an 

arbitration ruling was binding, it was therefore unlikely to be send to appeal, 

especially if it was a negotiated outcome. It was also efficient in terms of costs, 

again both for the litigants and the judicial system, the litigants only paid an 

arbitration fee of 1,000 Syrian pounds and (again) the unlikelihood of appeal was 

beneficial to the judiciary (2007c: 209).  

 

5.9 Conclusion 

 

In this chapter I have combined a variety of sources and objectives. Several aspects 

of the judicial process in the context of the shar‘iyya courts of Damascus were 

discussed, focusing on procedures and legal practices in one court in particular, i.e. 

the court of judge Ibrahim. The chapter described the circumstances in which 

judge Ibrahim and his colleagues had to work, in particular the tumultuous work 

environment, the immense workload, and the versatility of the legal system (cf. 

                                                      
312 Carlisle 2007c (in particular chapters 5 to 8) and 2007b. 
313 See also Carlisle 2007a: 251, 258. Likewise, Sonneveld asserts similar strategies are employed by 

Egyptian mediators working for the family courts (2012a: 130). 
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Shehada 2009c). It was this versatility or flexibility of the SLPS and the legal system 

that was the focal point of this chapter. 

 

The versatility of Syria’s personal status law became most apparent in the 

discussion on of unregistered ‘urfī marriages and out-of-court divorces. The SLPS 

allows for registration of proof of marriage, divorce and paternity ex post facto, 

meaning that customary marriages and divorces pronounced or agreed upon 

outside the courtroom can be registered at a later date at court. The law itself is 

thus extremely flexible, in a sense that it does not claim regulatory exclusivity on 

marriage, divorce, and paternity. In other words, the Syrian government, similar to 

other Muslim-majority countries, allows for other ‘forms of normative ordering’ to 

work alongside the legal system of the state. Despite its efforts to discourage 

traditional practices such as ‘urfī marriages and out-of-court divorces, the state 

continues to recognised them. Hence, there are several ‘forms of normative 

ordering’ at work in the domain of Syrian family law: the statutory laws are part of 

only one order among several.  

 

These extra-judicial options proved beneficial to a great variety of people, for 

example for couples who did not wish to marry in court because they married 

someone against their families’ wishes or because the spouses belong to different 

(Muslim) sects. Another group that benefited from these extra-judicial possibilities 

was the judiciary itself. The ex post facto registrations of marriages, divorces and 

proof of paternity unburdened the already overloaded judicial system.  

Besides, the versatility of the SLPS proved to offer opportunities for 

creative legal solutions, in particular to legitimise children born out of wedlock. 

Because of the possibility to register proof of paternity ex post facto, an illegitimate 

child could be given a paternal name, even if the name came from a ‘fictitious’ 

father. However, extra-judicial instruments also offer ample opportunities for 

those who are not very strict with the law. It can encourage people to resort to 

corruptive practices or simply ignore the law; for example, husbands can divorce 

and abandon their wives, leaving them in a state of legal uncertainty. In that 

regard, the extra-judicial options only degrades the already poor legal position of 

women and children, especially in divorce and extra-marital circumstances. 
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Finally, I have argued that the patriarchal family model is not only laid down in 

the SLPS but also fostered in Syrian society, by participants and visitors to the 

personal status courts. Women in judge Ibrahim’s court for example often 

complained that their husbands did not take on their (legal) responsibilities as a 

husband: they failed to provide maintenance or they spent their money on other 

things than their families (sometimes drugs or alcohol) or they hit their wives. The 

SLPS and the shar‘iyya judiciary could only enforce the patriarchal norms to a 

certain extent, as its regulatory authority and capacity could not always keep pace 

with social realities. Unfortunately, social realities do not always correspond with 

legal and societal values, for there are numerous failing husbands, abandoned 

wives, mothers and children, marital disputes and children born out of wedlock, as 

was demonstrated in this chapter and will be demonstrated in the next chapter.  

 



 

 

6      The Catholic Court: Guardian of Order and Sacraments 

 

 

Chapter 2 provided a description of the Christian communities of Syria in general 

and their legal position in particular. This chapter singles out one Christian 

community, i.e. the Catholics. The chapter will expound the Catholic law of 

personal status of 2006 and the workings of a Catholic court in Damascus. In the 

previous chapter, I described legal procedures and practices associated with 

shar‘iyya courts in Damascus, based on material collected during my fieldwork. At 

the same time, I observed cases at the first instance Catholic court of Damascus. 

The focus of this chapter is on the Catholic personal status law and the application 

thereof by the Catholic judges, focusing on marriage nullification proceedings 

undertaken in this court, as they make up the majority of cases. 

 

Each personal status court has its own characteristics, routine and distinctive 

character. This is determined by various factors, including the historical 

development of Syria’s legal system and the position of religious minorities 

therein, and the influence of the (trans-national) Mother Churches. I contend, 

however, that the Catholic courts of Damascus are rather unique when compared 

to other courts. The reason for this is, in my opinion, their alliance with the Church 

of Rome. 

The Syrian Catholic personal status law is predominately based on canon 

law issued by Rome and, what is more important, the Catholic judges are trained 

in this canon law at Pontifical colleges in Rome. Taking this into account, the 

question arises if and, if so, how this alliance with Rome (through legislation and 

instruction) affects the administration of justice for Catholics in Syria. 

 

As mentioned before, the argument in the second part of my thesis is that presence 

and importance attached to patriarchal norms and values on marriage and family 

relations are a common denominator of the various (i.e. shar‘iyya, Catholic and 

Greek-Orthodox) personal status courts of Damascus. I assert that patriarchal 

gender roles in marriage and family, which includes matters such as obedience of 

women and upholding the family honour, are emphasised and reinforced time and 

again by the different actors involved, i.e. judges, lawyers, litigants, and witnesses. 
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This attachment to cultural gender norms clearly manifests itself in the extensive 

examination of litigants and witnesses, as will be demonstrated in the course of 

this chapter. 

 

6.1 Eastern Catholic Churches in Syria  

 

In Syria there are six Catholic denominations that recognise the (judicial) authority 

of the Pope, i.e. Melkite Greeks, Maronites, Armenian Catholics, Syriac Catholics, 

Latins, and Chaldean Catholics.314 These Eastern Catholic Churches are united in 

communion with the Bishop of Rome, the Pope.315 The Catholic Church is made up 

by 22 ecclesiae sui iuris (i.e. ‘particular’ or ‘self-governing’ churches), each church sui 

iuris is headed by a patriarch, major archbishop, metropolitan or other hierarch. 

Worldwide there are 22 ecclesiae sui iuris, the Latin (or Western) Church is the 

biggest ‘self-governing’ church, the other 21 churches are collectively called the 

Eastern Catholic churches (Faris 2000: 32). 

Despite the ‘particularity’ of the various Eastern Churches, they are 

collectively governed by one Code, i.e. the Code of Canons of the Eastern 

Churches, originally published in Latin as the Codex Canonum Ecclesiarum 

Orientalium (hereafter: CCEO).316 The CCEO was issued by the late Pope John Paul 

II on 18 October 1990 and came into effect on 1 October 1991. It applies to all 

members of the Eastern Catholic Churches, who (in addition to Syria) can be found 

in countries like Egypt, Lebanon, Jordan, Iran but also Albania, Croatia, Russia, 

Ukraine, Belarus, India, Ethiopia; in addition to (diasporic) communities in Latin 

America, United States of America, Canada, Australia, and Europe. The CCEO 

governs the ecclesial life of the Eastern Churches and covers various branches of 

the church, including the organisation of the church, the clergy, religious practices 

                                                      
314 See chapter 2 for a more detailed description of the Christian communities of Syria in general and 

their legal position in particular. 
315 In contrast, the Orthodox churches, which together form the vast majority of Christians in Syria, are 

not united under a single authority (chapter 2). 
316 It has to be noted that Catholics who belong to the Latin Church are officially governed by the Latin 

Codex (the Code of Canon Law or Codex Iuris Canonici of 1983), see Can. 1 CCEO and 38 CLPS. Article 1 

CLPS stipulates that the Catholic courts in Syria can also hear cases of Latin Catholics but, with regard 

to marriage  and nullifications, they are subjected to the canons 1055-1165 (Title VII ‘Marriage’) of the 

Latin Codex (see article 38). 



Chapter 6 

 

 

203 

such as prayer, celebration of the Eucharist and other sacraments, most 

importantly (for this study) marriage. 

 

6.1.1 The legal position of Catholics in Syria 

 

To recapitulate what is explained in chapter 2: the legislative and judicial 

autonomy of the Catholic churches, like the other Christian churches, is to a 

significant extent regulated by the 1953 Syrian Law of Personal Status (the SLPS). 

The SLPS grants the Druze, Jewish and Christian communities limited legislative 

and judicial autonomy. Article 306 provides that: ‘The provisions of this law apply 

to all Syrians except for what is stated in the following two articles.’ Article 307 

refers to the Druze community; article 308 is the provision pertaining to Jews and 

Christians. The latter article is of great importance, in fact, it is the central article 

concerning the applicability of personal status laws for Christians. It stipulates that 

Christians and Jews are competent to apply their own religious regulations in 

certain specified matters, most importantly marriage and divorce. For the 

Catholics, however, this article (temporarily) lost its significance in 2006, as we 

shall see in the following paragraphs. 

 Furthermore, the SLPS, in relation to non-Muslim family laws and the 

administration of these laws, has to be considered in conjunction with other 

statutory laws: first of all, the Law of Judicial Procedures of 1953. Article 535 of this 

law restricts the exclusive or general jurisdiction of the shar‘iyya courts (i.e. 

jurisdiction over all Syrians regardless of their religion) to the matters of personal 

status listed in this article, such as legal guardianship (wilāya), paternity (nasab), 

and maintenance of relatives and children (Moslih 2008: 135). In other words, the 

shar‘iyya courts are the general competent courts to hear cases involving non-

Muslims in (these) specified matters. However, in all other personal status matters 

the different non-Muslim personal status courts are competent to adjudicate cases 

involving members of their own denomination, for example in matters pertaining 

to marriage and marriage dissolution.  

The second law that is of importance is the Judicial Authority Law of 1961. 

Article 36 of this law reads that the religious (rūḥiyya) courts of the non-Muslims 

communities continue to be regulated by the 1936 Resolution no. 60/L.R., dating 

back to the French Mandate period. This Resolution, promulgated on 13 March 
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1936 by the French High Commissioner De Martel, grants specific religious 

communities the right to draw up their own family laws and courts to adjudicate 

matters of family law (El-Hakim 1995: 148). Hence, the Catholic communities, like 

the other Christian communities, have been partially subjected to the provisions of 

the SLPS (pursuant to article 308) since 1953. However, the family law position of 

the Catholics changed significantly in 2006 and then again in 2010.  

 

6.1.2 The 2006 Catholic Law of Personal Status 

 

In chapter 3, I described how the Catholic Churches in Syria managed to obtain a 

new law of personal status (i.e. the CLPS) in June 2006. The CLPS was considered a 

revolutionary law because it granted the Catholic courts full jurisdiction in all 

matters of personal status.317 Furthermore, the law recognised delicate rights as 

adoption and equal inheritance rights for men and women. The exceptional 

position of the Catholics vis-à-vis the other Christian groups was subject to 

criticism. Particularly non-Catholic Christians were discontented that they were 

put in a false position in relation to the Catholic Churches with regard to the SLPS 

and the shar‘iyya courts.  

 

The Catholics’ status aparte in family law was changed in September 2010, when an 

amendment was made to article 308 SLPS. Presidential Decree No. 76, issued on 29 

September 2010, amended article 308 to such an extent that the special jurisdiction 

of the Christian and Jewish communities over personal status matters (now) also 

extended to inheritance and bequests. Before the 2010 amendment, these matters 

belonged to the competence of the shar‘iyya courts. With the issuance of the 

amendment, the government responded to the dissatisfaction reigning among non-

Catholic Christians, who felt discriminated against. The second article of the 

amendment is of particular interest to the Catholics of Syria but at their expense. 

The article states that provisions of the Syriac Orthodox PS Law, Greek Orthodox 

PS Law, and the Catholic PS Law, pertaining to matters of personal status other 

than those listed in the revised article 308, are abrogated by the amendment. As a 

                                                      
317 Fortunately, my fieldwork in the Catholic court of Damascus (February-July 2009) fell within this 

exceptional period (2006-2010), namely from. However, I did not observe any court cases involving 

adoption inheritance. 
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result, the amendment rendered a substantial part of the CLPS inoperative, which 

meant that its regulations, for example, adoption, legal guardianship, paternity (or 

descent), are no longer applicable. Due to this amendment, the Catholics again fall 

under the scope of article 308 and thus back within the competence of the shar‘iyya 

courts.318 

 

What this amendment means for the current status of the CLPS remains unclear.319 

For example, article 280 of the CLPS reads that the law can be regarded as an 

amendment to article 308 SLPS, meaning that the CLPS ‘abrogates’ article 308 

SLPS, thereby excluding the Catholics in Syria from application of the SLPS 

(Moslih n.d.: 7). Article 281 states that all Catholics of Syria are solely governed by 

the provisions of the SLPS, not by any other laws of personal status and – 

moreover– that its denominational courts have full jurisdiction over all personal 

status matters pertaining to Catholics. Clearly, these articles are no longer 

applicable but what will happen next? Will the Catholics (have to) promulgate a 

new law or will they be able to use the current one and simply leave parts of it 

untouched? Also, will all rulings given by the Catholic courts given between 2006 

and 2010 contrary to article 308 SLPS be quashed by the Court of Cassation? These 

are just a few of many questions that require clarification and (also) remain a 

subject for further study. 

Since I conducted my fieldwork in 2009, I will – in the discussion of the 

CLPS and its application by the Catholic courts – take the 2009 situation as the 

point of departure. Besides, the 2010 amendment had no effect on the issues 

discussed in the remainder of this chapter, i.e. the substantial provisions and 

proceedings pertaining to marriage and nullification of marriage. 

 

The relation between the CLPS and the CCEO 

 

The version of the CLPS I used for this study consists of the full text of law no. 

31/2006 (565 articles in total) and the Arabic translation of Title XVI, Chapter VII 

‘Marriage’ of the CCEO in its entirety (i.e. Cann. 776-866), as a supplement to the 

                                                      
318 See also Al-Bunni 2010. 
319 Due to the revolution in Syria, which started in March 2011, I have not been able to return to 

Damascus and have therefore not been able to follow up on this issue. 
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law. The inclusion of this chapter of the CCEO in the CLPS is pursuant to Article 38 

of the CLPS, which states that all Catholics are subjected to the provisions of the 

CCEO pertaining to marriage and the dissolution thereof. 

As mentioned earlier, a significant part of the CLPS is a direct translation 

of the CCEO. In addition to canons 776-866 (Title XVI on sacraments, Chapter IV 

‘Marriage’), other canons that are of interest to this study, and copied into the 

CLPS are, most importantly: Cann. 1055-1356 (Title XXIV and XXV on the 

ecclesiastical judiciary and its procedures) and Cann. 1357-1384 (Title XXVI, 

Chapters 1 and II ‘Marriage Processes’). A significant section of these canons is 

incorporated in its entirety in the CLPS, as becomes evident from the numerous 

references made to them in the CLPS. Throughout this chapter I will refer, when 

applicable, to both the CLPS article concerned and the corresponding canon.   

 

6.2 Damascus Catholic court: Guardian of order and the sacraments 

 

The majority of the cases brought to the Catholic court, similar to the other 

personal status courts, were nullification of marriage petitions. I deliberately use 

the word ‘nullification’ (buṭlān) and not the word ‘divorce’ (ṭalāq), because 

according to Catholic doctrine a marriage cannot be dissolved due to its 

sacramental nature. The Church however accepts annulment of marriage but only 

when it is proven that a marriage was null or invalid from the beginning, as will be 

explained below.  

The Damascus Catholic court always reacted fiercely whenever a litigant, 

witness or lawyer used the word ‘divorce’ (ṭalāq) instead of ‘nullification’ (buṭlān). 

This example to me is illustrative for the strict stand the Catholic court, following 

church doctrine, took on divorce and only accepted annulment of marriages in 

exceptional cases. The proceedings in the Catholic courts and the demeanour of the 

judges were different, in my observation, from the Greek Orthodox, court for 

example. The Catholic judges were well-versed in the canonical structures, 

language and ethics, chiefly – in my opinion – because they received a thorough 

education in Rome. In the following paragraphs, I will provide more examples to 

support this argument. 
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As mentioned earlier, the second argument of this chapter is that shared 

patriarchal norms and views on social propriety, marriage and family are 

emphasised and reinforced by all the participants in the family law arena. 

Nullification proceedings in the Catholic courts of Damascus were pre-eminently 

suitable to observe the prevailing or desired standards of acceptable behaviour 

between spouses. In the following paragraphs, I will give a description of a 

Damascus Catholic court in action, which principally concerned nullification 

proceedings.    

 

6.2.1 Inside a Catholic ruḥiyya court 

 

The Catholic courts are competent to hear cases involving members belonging to 

the six Catholic churches in Syria, i.e. Greek Melkites, Maronites, Armenian 

Catholics, Syriac Catholic, Latins, and Chaldean Catholics (Art. 1 CLPS).320 There is 

a first instance court in every eparchy (i.e. diocese), thus in Damascus, Aleppo, 

Homs, Lattakia, Bosra, Qamishli, and Hassakeh.321 The Catholic court of appeal of 

Syria is situated in Damascus. In special circumstances, the Vatican ‘Rota’ court in 

Rome can hear appeals from decisions of the Catholic (appellate) courts. However, 

the Court of Cassation remains the court of last resort (El-Hakim 1995: 149).  

 

During my fieldwork, the first instance court of Damascus and the court of appeal 

were both housed in a building on the premises of the Melkite Greek Zaytoun 

church, tucked away in a calm spot amid the hustle and bustle of the Christian 

quarter of the old city. The Damascus’ Catholic court premises were a haven of 

peace, especially compared to its shar‘iyya counterpart. The courtroom and the 

neighbouring court’s registry, i.e. the dīwān, were located on the ground floor of a 

building which also served as a centre for educational and religious activities 

organised by the church. During the court’s office hours, lawyers, litigants, and 

witnesses usually hovered around the courtroom or were waiting in the 

designated waiting room, chatting and drinking coffee with the clerk in his office 

                                                      
320 That is to say, the provisions of the CLPS apply only to those who are baptised or received into the 

Catholic Church (Arts. 10 and 29 CLPS and Cann. 8 and 29). 
321 Information taken from the following website: http://www.catholic-

hierarchy.org/diocese/qview6.html#sy, accessed 18 May 2011. 

http://www.catholic-hierarchy.org/diocese/qview6.html#sy
http://www.catholic-hierarchy.org/diocese/qview6.html#sy
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(which also served as the court’s registry), while waiting their turn to enter the 

court. 

 The first instance court and the court of appeal were presided over by two 

different judges, father Eliyas and father Antoun. They operated from the same 

courtroom but on separate days. The first-instance court worked on Monday and 

Wednesday mornings, father Eliyas presided over the first instance court on 

Monday. The Wednesday first instance court, as well as the court of appeal, was 

presided over by father Antoun. Because the Wednesday first instance court heard 

significantly less cases than the one on Monday, the court of appeal (after a short 

intermission) opened its doors immediately following the first-instance court 

sessions. The first-instance court occasionally scheduled an extra session on 

Thursday mornings, if the circumstances so required, for example in order to catch 

up after a bank holiday. Since I mainly attended sessions of the Catholic first-

instance court, I will refer only to the first-instance court proceedings in the 

remainder of this chapter. 

 

During the time I observed court hearings, I calculated that the first instance court 

heard about fifteen cases on average on Mondays (the busiest court day) and about 

eight cases on Wednesdays. 322  Again, the vast majority of them concerned 

nullification of marriage petitions. The cases ranged from cause-list sittings where 

lawyers handed in documents (mudhakkirāt) or just came in to make an 

appointment for a next session, but also cases that involved lengthy witness 

testimonies for example. What struck me, especially in comparison with the court 

proceedings at the shar‘iyya courts, was that the judges were very strict in their 

observance of the court’s agenda. For example, lawyers were required to make 

appointments for future sessions before 10 a.m. If they appeared in court past 10 

a.m. to make an appointment, they would be reprimanded by the judges. Indeed, 

court sessions at the Catholic courts were generally very orderly, with cases 

processed one at the time. In my opinion, the Catholic judges distinguished 

themselves by their procedural tenacity.  

                                                      
322 Over the course of four months in which I visited the Catholic first-instance courts of Damascus, I 

counted a total of 213 cases that were dealt with during my presence in the courts. This number, 

however, is based on personal calculations and by no means an exhaustive number. In addition, the 

majority of the 213 ‘cases’ include reappearing cases, meaning that I saw several cases at different stages 

of the proceedings.  
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One could argue that Catholic judges, and other Christian judges or judges 

belonging to another minority, can afford the luxury of being meticulous, contrary 

to their colleagues working at the shar‘iyya courts, who have to handle a 

considerably heavier workload. The Christian judges have to handle a 

considerably lower number of cases compared to their Muslim counterparts, if 

only because the (total) number of Christians in Syria is much smaller (ten per cent 

of the total population, vs. roughly 85 per cent Muslims). 

Be that as it may, still in none of the other personal status courts I visited 

the judges were (or at least appeared to be) as rule-conscious and orderly as they 

were in the Catholic courts. The judges belonging to the biggest Christian ‘group’, 

i.e. the Greek-Orthodox (503,000 souls vis-à-vis 204,600 Catholics, see chapter 2), 

were also confronted with considerably less cases. Nevertheless, they were much 

more relaxed and informal during the court proceedings than their Catholic 

colleagues, who took on a much more weighty and formal stand in their handling 

of annulment petitions. The Catholic nullification proceedings (see below) were 

generally lengthy and complicated, whereas the Greek-Orthodox divorce 

proceedings were not. This can partially be explained by the fact that the Greek-

Orthodox Church does accept divorce; it is possible that – because of its more 

tolerant stand on divorce – the Greek-Orthodox judges proceeded more 

pragmatically in their treatment of divorce cases.323 Their way of working and their 

interaction with lawyers, litigants and witnesses bore, in my opinion, more 

resemblance to what happened in the court of judge Ibrahim (chapter 5).  

That being said, I believe there is another reason why the Catholic judges 

were very strict when it came to procedures, compared to their colleagues of the 

shar‘iyya and the Greek-Orthodox courts. My explanation for this finding lies in the 

fact that they received their canonical training in Rome. If a Catholic priest wants 

to work as a clerical judge, he is required to obtain a license in Oriental canon law 

from the Pontifical Oriental Institute in Rome.324 During this thorough three-years 

training in canon law the candidate judges are educated in the Eastern Codex, 

including the extensive regular procedures that need to be followed in any 

ecclesiastical trial.  

                                                      
323 Rabo writes that the Orthodox communities have become more liberal in granting divorce since the 

1970s and 1980s (2012b: 87). 
324  For more information on the Pontifical Oriental Institute, please refer to their website: 

http://www.pontificio-orientale.com 



The Catholic Court 

 

 

210 

  

To verify whether the hypothesis that the evident procedural attitude of Catholic 

judges has its origin in their training in Rome is grounded, would require further 

research, possibly involving comparative research on other Catholic courts in Syria 

or the Middle East and research on the place of training, i.e. the Faculty of Oriental 

Canon Law in Rome.  

 

6.2.2 A truly ecclesiastical court? 

 

In accordance with the regulations of the CCEO, the Catholic first instance court of 

Damascus consisted of three judges,325 a scribe (kātib), the ‘promoter of justice’326 

(wakīl al-‘adl), and the ‘defender of the marital bond’ (al-muḥāmī ‘an al-withāq).327 As 

a rule, the ‘defender of the marital bond’, sitting on the right hand side of the 

presiding judge, objected to a nullification request presented to the court, as it was 

his task to preserve and defend the marital bond.328 The ‘promoter of justice’, on 

the other hand, was responsible for the common good (al-khayr al-‘āmm) and had 

the authority to ask the court for nullification of a marriage if he thought it was 

better for a couple to ‘divorce’ (Arts. 313-315, 542 CLPS; Cann. 1094-1096, 1360 

CCEO). For example, when it is established that a husband and wife are in fact 

brother and sister, it is the responsibility of the ‘promoter of justice’ to ask for 

nullification of the marriage. One of the two first instance judges at the Damascus 

Catholic court, Fr. Antoun, informed me that in the fifteen years that he had been a 

judge, the ‘promoter of justice’ had never filed a nullification request to the court.329 

In other words, buṭlān petitions were always filed by a husband or a wife, i.e. the 

litigants. 

                                                      
325 On the competence of collegiate tribunal (three judges), see Art. 303 par 1 sub b CLPS and Can. 1084 

par 1 CCEO. 
326 The English translations of the CCEO used in this study are taken from the Code of Canons of the 

Eastern Churches, Latin-English Edition, New English Translation, prepared under the auspices of the 

Canon Law Society of America (2001). 
327 On the composition of an ecclesiastical tribunal and the required qualifications for the officers of the 

tribunal, see Art. 305-320 CLPS and Can. 1086-1101 CCEO; interview with judge of the first instance and 

appeal Catholic court Fr. Antoun, 26 March 2009, Damascus. 
328 Interview with judge in the first instance and appeal Catholic court Fr. Antoun, 26 March 2009, 

Damascus. 
329 Interview with judge in the first instance and appeal Catholic court Fr. Antoun, 26 March 2009, 

Damascus. 
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To recapitulate, the Damascus first instance Catholic court consisted, at least in 

theory, of six persons. From what I saw, however, the court was only complete 

when a buṭlān petition was brought before the court for the first time, given that the 

‘defender of the bond’ has to have the opportunity to object to a buṭlān request. The 

court was also fully staffed when a buṭlān was announced (i‘lān) and at sessions 

when the court of appeal gave the final decision (ḥukm) on buṭlān (more on these 

procedural differences below). During regular sessions, i.e. the majority of the 

sessions, the court was never fully staffed; usually only two judges and the scribe 

would be present.  

 

The court sat on a raised dais behind a long, skirted table (qaws al-maḥkama). The 

litigants, for their part, sat behind a table facing the court. Each party had its 

designated place: the petitioner was seated on the right hand side of the court, the 

respondent on the left hand side, both usually accompanied by their lawyers. As 

we saw in the previous chapter, the situation in the shar‘iyya courts was quite 

different, where lawyers, litigants and witnesses often seemed to be caught up in a 

fight to try to get the judge’s attention.  

The rest of the courtroom was occupied by wooden benches on which 

family members, lawyers, litigants, witnesses, and others awaited their turn. The 

bare white-washed walls were decorated with only a picture of the Syrian 

President, Bashar al-Assad and a simple wooden crucifix. Each court day 

commenced with a community prayer led by the presiding judge, facing the 

crucifix hanging over the court table. Once the court seated itself, everyone else 

followed suit. 

 

The community prayer was a small but significant example of the specific 

environment in which the Catholic court operated. The Catholic court came across 

as a truly ecclesiastical court. There were a number of factors contributing to this 

observation: First, the fact that the court was situated on the church premises. 

Secondly, the judges themselves: in a Catholic court, like in all Christian courts, the 

judge is a priest. The Catholic judges received their training outside Syria; they 

were required to obtain a degree in Oriental canon law in Rome. Furthermore, the 

judges’ and court personnel’s attire were quite distinctive, i.e. the judges were 
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dressed in a cassock (clerical robe), the other court personnel usually wore a 

clerical collar. Another example, whereas a shar‘iyya judge would be addressed as 

‘ustādh’ (polite form of address for an educated, respectable person), a Catholic 

judge preferred to be addressed as ‘abūnā’ (i.e. ‘father’). In fact, litigants or lawyers 

would be corrected by the judges or the scribe if they used the word ‘ustādh’ by 

mistake. These are just some examples of the external characteristics of the court, 

when one looks at the substantive aspects of the proceedings and the applicable 

law, the ecclesiastical nature of the court becomes even more apparent. 

 

6.3 The indissolubility of a sacramental marriage 

 

In chapter 4 and 5, we saw that a Muslim marriage is a contract between the bride 

and groom, and therefore considered a contractual relationship. A Christian 

marriage is different from a Muslim one in many ways, most importantly because 

an Eastern Christian marriage is considered a sacrament (in Arabic: sirr al-zawāj). 

The Code of Canons for the Eastern Churches defines marriage as follows: 

 

‘By the marriage covenant (‘ahd al-zawāj), founded by the Creator and 

ordered by His laws, a man and woman by irrevocable personal consent 

establish between themselves a partnership of the whole of life; this 

covenant is by its very nature ordered to the good of the spouses and to 

the procreation and education of children.’ (Can. 776 §1 CCEO)  

 

and:  

 

‘By Christ’s institution, a valid marriage between baptised persons is by 

that very fact a sacrament in which the spouses are united by God (..).’ 

(Can. 776 § 2 CCEO)  

 

The fact that marriage is considered a union before God is an essential property of 

a Christian marriage, therefore dissolving such a union is deemed problematic. 

Paragraph three of canon 776 explicitly cites ‘indissolubility’ as another essential 

property of marriage. Although the Church strongly condemns and discourages it, 

in reality a marriage can be dissolved but never by divorce. The Catholic Church 
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even renounces the very word ‘divorce’ (ṭalāq) and only acknowledges nullification 

of a marriage (buṭlān al-zawāj), meaning that the spouses have to prove that the 

marriage was unsound from the very beginning. Through annulment, a marriage 

can be terminated but only those marriages that were never valid in the first place 

because of lack or absence of matrimonial consensus (Cann. 817-27 CCEO). In the 

eyes of the Church such a marriage never legally existed (Pospishil 1968: 604).330  

It should be noted, however, that the Catholic Church does recognise ‘legal 

separation’ (infiṣāl), 331  in the event of adultery and mental or physical danger 

(Cann. 863-66 CCEO). It means that an ‘innocent spouse’ has a right to separation 

(i.e. he/she will no longer be required to continue conjugal co-habitation) but it will 

not dissolve the marital bond. 

 

The fact that ‘divorce’ is a difficult concept in the Catholic Church also becomes 

apparent by the lengthy proceedings of a buṭlān case. Marriage nullification cases 

took a long time before a settlement was reached, which might provide an 

additional discouragement for a couple looking to divorce. The CCEO stipulates 

that every buṭlān ruling issued by a first instance court has to be affirmed by an 

appellate tribunal (Can. 1368). Therefore, when the Damascus first instance court 

concluded that a marriage could be nullified, it ‘announced’ the nullification. After 

this announcement (i‘lān), the nullity decision was transferred to the appellate 

tribunal for review (Art. 550 CLPS, Can. 1368 CCEO). This court reviewed the case 

again and when it concluded that indeed the marriage was void, the appeal court 

would give a buṭlān ruling (ḥukm); only then the marriage was annulled.332 That is 

why it generally took at least a year and a half to conclude a case.  

 

The procedure of a buṭlān announcement, as well as a ruling, was accompanied 

with considerable ceremony. The court was present with a full complement of the 

court, i.e. three judges, the ‘promoter of justice’, the ‘defender of the marital bond’, 

and the scribe (see above). Everyone present in the courtroom (the litigants 

                                                      
330 Although children born during such a marriage are recognised by the Church and remain legitimate 

(Pospishil 1991: 490).  
331 Also known in ‘divorce of bed and board’ or as ‘séperation de corps’ (in French). 
332 Interview with judge in the first instance and appeal Catholic court Fr. Antoun, 26 March 2009, 

Damascus. 



The Catholic Court 

 

 

214 

  

themselves did not have to be present) stood up when the buṭlān announcement 

was read out loud. The presiding judge read out the decision: saying ‘in the name 

of the Father, the Son and the Holy Spirit, the court has decided that the marriage 

between ... is declared void, because...’, thereby stating the reasons for the 

nullification of the marriage in question. The announcement ended with everyone 

making the sign of the cross.  

 

6.3.1 buṭlān al-zawāj: Nullification of a marriage 

  

Petitions for nullification of a marriage (buṭlān al-zawāj) made up, by far, the 

majority of the cases at the Catholic court in Damascus. When husbands filed a 

case for buṭlān, they commonly presented arguments such as: ‘My wife left the 

marital home to stay with her family without informing me’, or ‘She does not fulfil 

her marital or household duties because she is always out of the house.’ When a 

wife leaves the marital home without her husband’s consent and this claim is 

accepted by the court, she will lose her right to maintenance (nafaqa). As we saw in 

the previous chapters, this maintenance-obedience equation is a shared patriarchal 

norm and laid down in the SLPS as well as Christian personal status laws. In the 

Catholic court, abandonment by the wife was one of the most commonly heard 

claims filed by men. Female petitioners, for their part, often presented arguments 

along the lines of: ‘My husband avoids his marital duties because he does not 

support me financially’, or ‘My husband threw me out of the house and took my 

money and gold’, or ‘My husband beats me’. 

 

Strikingly, the petitioners333 were predominantly male. Of the 86 cases in which I 

was able to determine the gender of the petitioner/respondent, the petitioner was 

male in 54 cases, and 32 times the petitioner was female. Contrary to the shar‘iyya 

courts and the Greek Orthodox court of Damascus where the majority of the 

petitioners was predominantly female. I can, however, not support this claim with 

                                                      
333 The CCEO speaks of ‘petitioner’ and ‘respondent’, see for example Cann. 1134 ff. Therefore I will 

employ these terms when discussing Catholic personal status cases, instead of the terms ‘plaintiff’ and 

‘defendant’ as used in chapter 5. In Arabic no such distinction is made; in the Syrian different personal 

status laws and courts, the terminology is one and the same, i.e.  al-mudda‘ī, meaning plaintiff or 

petitioner, and al-mudda‘ī ‘alayhi, meaning defendant or respondent. 
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substantive quantitative evidence. This observation is based on personal 

calculations, i.e. cases I was able to observe while present in the courts, sometimes 

aided by the clerks of the respective courts, who would fill me in who the 

petitioner was in a case that was on trial. The observation that predominantly 

women brought judicial divorce cases to the shar‘iyya courts was also supported by 

acquainted lawyers, based on their experience working in these courts. I have no 

explanation as to why more men filed a buṭlān petition vis-à-vis women. Possibly it 

was a question of money, as buṭlān proceedings are long and complicated. Litigants 

need a lawyer to assist and guide them through the lengthy and complex 

proceedings. Bearing in mind that the division of labour in Syrian households is 

generally patriarchal, also among Christians, it means that a husband usually is the 

breadwinner and a wife the (unpaid) housewife. For that reason it might be 

difficult for a wife to start (and continue) a buṭlān case, having to pay lawyer’s fees 

that accumulate during the course of the proceedings. 

 

The nullification process began with establishing whether the court accepted a 

petition for nullification. Then, if the court accepted the petition, it would 

investigate whether the validity of the marriage was rightfully challenged. Several 

facts had to be established: To begin with, whether there was indeed – if so alleged 

by the petitioner – a diriment impediment that rendered the marriage null and 

void. Cannon 790 § 1 reads as follows: ‘A diriment impediment renders a person 

unqualified to celebrate marriage validly’, which means that the impediment 

remains and thus no valid marriage came about. Examples of diriment 

impediments are: impotence, marriage with a non-baptised person, consanguinity, 

and affinity (Cann. 801, 803, 808, 809 respectively).334  

The most common ground for contesting the validity of a marriage 

investigated by the court of Damascus was the claim that there was a defect of 

matrimonial consent (Cann. 817-827). A defective consent implies that one or both 

parties do not have the necessary knowledge to choose marriage and understand 

the obligations resulting from the marriage consent. First of all, both parties should 

be of age and of sound mind upon entering marriage. In addition, they have to 

                                                      
334 Whether or not such impediments exist ought to be investigated by a priest before the marriage is 

celebrated (Can. 785). 



The Catholic Court 

 

 

216 

  

have the ability to understand, foresee and the willingness to take on the essential 

obligations resulting from a marriage (Pospishil 1991: 337-339). A couple entering 

marriage has to understand ‘that marriage is an enduring, permanent relationship 

between a man and a woman, ordered to the procreation of children through some 

sexual cooperation.’ (Can. 819) Furthermore, when a person was coerced into 

marriage or when a marriage is based on a condition, for instance excluding an 

essential element of marriage such as producing children, renders a marriage 

invalid (Cann. 825-826). The court also needs to investigate whether the proper 

form for the celebration of marriage was observed (Cann. 828-842). Meaning that, 

for example, an Eastern Catholic marriage has to be celebrated in church in public, 

not secretly (see below), in the presence of a priest who is authorised to validly 

bless the marriage, in addition to at least two witnesses.  

 

6.4 Reconciliation: Return to marital life 

 

In the Catholic court the judges considered it their spiritual duty to seek 

reconciliation (muṣālaḥa) between the spouses in order to avoid nullification of a 

marriage. The Church’s focus on reconciliation is a natural one, for marriage is 

considered a sacrament. As explained earlier, according to the Church, divorce or 

dissolution contradicts the sacramental nature of marriage and is correspondingly 

difficult to obtain.  

 

Before one or both spouses could file a claim for nullification of the marriage, the 

couple first had to turn to the local priest (khūrī) to try to reconcile their differences. 

Only when no reconciliation could be reached were they able to refer to the court. 

At every stage of the case, the court would try to reach reconciliation between the 

spouses,335 or in the words of a Catholic judge: ‘The door to reconciliation remains 

always open!’ (bāb al-muṣālaḥat dā’iman maftūḥ!).336  

 

Canon 1362  CCEO reads:  

 

                                                      
335 Art. 322 CLPS and Can. 1103 § 2 CCEO regarding trials in general; Art. 544 CLPS and Can. 1362 

CCEO regarding nullification processes. 
336 Interview with Fr. Eliyas, judge in the Catholic first-instance, Damascus, 12 March 2009. 
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‘Before accepting a case and whenever there seems to be hope of a 

favorable outcome, a judge is to use pastoral means to induce the spouses, 

if possible, to convalidate the marriage and restore the partnership of 

conjugal life.’  

 

This duty imposed on the judge is, however, not absolute. When there is no hope 

of success or when, for example, a permanent psychic defect is the cause for the 

defective consent, an attempt to save the marriage ‘no matter what’ would be 

pointless (Pospishil 1991: 448-49). Cox in his commentary on the identical Latin 

canon (c. 1676) admits that ‘[n]ormally, when a petition reaches a tribunal, there is 

little or no reasonable hope of reconciliation.’ (2000: 1769)  

Before accepting a buṭlān case, a judge is thus obliged to use pastoral 

means to persuade the disputing spouses to settle their differences. In the 

Damascus court, this meant that when a claim for buṭlān was submitted to the court 

the couple were usually given 1-2 months to try to reach reconciliation. If after that 

period they still did not settle their differences and persisted in their refusal to 

continue the marriage, the spouses were invited before the court for a 

reconciliation session. At a muṣālaḥa session in court, the lawyers, and anyone else 

present in the courtroom, had to step outside while the court talked to the 

disputing couple. Fortunately, I was allowed to stay and thus witnessed several 

muṣālaḥa sessions being held in the courtroom. For example the following case: 

 

A young couple entered the court room. The wife, Michelle, who appeared 

to be in her late twenties, had filed a case for nullification of her marriage. 

Since this was their first appearance in court, the judge wanted to talk to 

the couple alone without the lawyers present. The couple had been 

married for somewhat over a year and lived in France until recently. 

Michelle said that it had become impossible to live together because her 

husband, Yusuf, only married her to take advantage of her, more precisely 

her French nationality. Yusuf did not work and depended on her. Yusuf, 

on the other hand, claimed that Michelle did not want to have children and 

that there was no marital life to speak of. The judge asked Michelle 

whether this was true, whether she wanted to have children or not. She 



The Catholic Court 

 

 

218 

  

replied that she wanted to have children but not with him. Michelle 

refused reconciliation, she thought that it was impossible to continue this 

marriage and she said that continuation would be unfair to both parties. 

This answer upset the judge and he asked her angrily, ‘do you think 

marriage is a game? You married in a Catholic church, under God’s eyes, 

in His house’. The judge reminded her that there had to be an ‘essential’ 

reason for buṭlān, otherwise the court could not and would not nullify the 

marriage. Therefore it was better for them to reconcile their differences and 

make the marriage work; the judge told them to ‘invoke the Lord and 

reconcile!’ Michelle and Yusuf, however, persisted in their claim. The 

lawyers were summoned back to the court room and the judge informed 

them that the court had tried to persuade the couple to drop their claim, 

but to no avail.337 

 

Muṣālaḥa sessions in the courtroom generally did not last very long, usually around 

ten minutes. If the court saw an opportunity for actual reconciliation the couple 

was told to go (back) to their priest and try to settle their differences with his help 

and the help of family and friends. The court seemed to really put their backs into 

it when it concerned young couples. When young couples appeared in the court 

room, the judges tended to speak to them in a moralistic preachy tone. They 

would, for example, remind the spouses they got married in a church, in God’s 

House, as we saw in the reconciliation session of Michelle and Yusuf. If the court 

got the impression the couple did not try hard enough to make the marriage work, 

they would be told to first seek counselling with their local priest and try to get 

their marriage back on track. Occasionally, the court suggested to conduct 

additional (one-on-one or joint) reconciliation outside the court office hours; a 

couple (or separately) would then meet with the judges in the judge’s office on 

another day. 

 

As we saw in the previous chapter, many marital disputes in Syria have 

increasingly been taken to court, among all religious groups. 338  Despite the 

                                                      
337 Case E, Catholic first-instance court, 12 March 2009, Damascus. 
338 Unfortunately, there are no detailed statistics on divorce available, for none of the religious groups 

(see also chapter 5 § 5.8). 
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principle of the indissolubility of marriage, marriage nullity cases form the vast 

majority of Catholic court trials, not only in Syria but worldwide (Cox 2000: 1760). 

During my time in Damascus, I was told that the number of couples seeking 

divorce or annulment had gone up the last decades, both in the Orthodox and 

Catholic communities. Nowadays, couples filing for divorce were primarily young, 

which appeared to be a widespread phenomenon in many personal status courts. 

While this observation cannot be supported by quantitative evidence, the trend 

was also observed by various legal practitioners with whom I interacted during my 

fieldwork in Damascus. For instance, during one of Michelle and Yusuf’s 

interrogation sessions (see below) I had to wait in the court’s registry (the dīwān). 

Earlier I had been told that the number of buṭlān petitions increased rapidly over 

the last decade. I asked the Registrar what he thought the reason was for the recent 

increase in buṭlān cases. He explained that nowadays many wives have a job and 

no longer depended on their husbands. Besides, he added, these days newlyweds 

did not try hard enough to make the marriage work: ‘Many women are not like 

our mothers who stayed at home and were more tolerant towards their 

husbands’.339 A senior female lawyer had told me earlier that the families of the 

spouses are equally to blame, because they often worsened the disagreements 

between the husband and the wife (see examples below).340 

 

During the various stages of Michelle and Yusuf’s case, like in all cases presented 

in the Damascus Catholic court, the court repeatedly emphasised the importance of 

preserving or restoring the marital bond. One could argue that the lengthy 

procedures kept this hope of reconciliation alive. However, when the court tried 

but could not see any hope for reconciliation, the petition would be accepted, 

provided a ground for nullity had been established. Once the petition was 

accepted, the nullification process was taken to the next level. 

 

 

 

 

                                                      
339 Personal communication, 16 March 2009, Damascus. 
340 Personal communication with lawyer Hanan, 26 November 2008, Damascus. See also Carlisle 2008 

and chapter 5 (§ 5.8.3). 



The Catholic Court 

 

 

220 

  

6.5 Collection of proof 

 

When the petition (‘arīḍa) was accepted by the court, the petitioner would have to 

bring forth proof establishing his/her claim of nullity. However, it is also the 

court’s task to gather and assess evidence to investigate whether the assertion of 

nullity is a fact (Pospishil 1991: 501).341 First of all, the Damascus court would 

interrogate both spouses on the facts of the case in a joint session (jalsat istijwāb).342 

The court questioned them on how they met, about their engagement period, how 

they got married, about their marital life and, most importantly, what the reasons 

were for their disagreement (khilāf).  

In Michelle and Yusuf’s case (see above), the questioning of spouses took 

place shortly after the reconciliation session in court.  

 

Four days later Michelle and Yusuf were back for questioning by the court. 

Both took an oath on the Bible before the court started with the actual 

questioning. Michelle (being the petitioner) was the first party to be 

interrogated. The judge asked her how they met and about their 

engagement. She answered that they met in church and that they got 

married after seven months. When the judge asked about the reason for 

the disagreement between them, she said that Yusuf was very jealous and 

a trouble-maker. Michelle stated that he hit her, called her names, kicked 

her out of their house, and asked her father to pay for several household 

goods, such as a washing machine and a refrigerator. She was afraid of 

Yusuf and said he always caused trouble; for example, he went to her 

workplace and created problems there with his jealous behaviour. At this 

point Michelle indicated to the court that she would like to continue 

without any outsiders present in the courtroom, therefore a trainee lawyer 

                                                      
341 Cann. 1207 ff. on ‘proofs’; on ‘witnesses and testimonies’ (Cann. 1228 ff.); specific or additional 

regulations on ‘proofs’ in a marriage nullity case, see Cann. 1364-1367. 
342 On one occasion I observed that the interrogation of the spouses did not take place in a joint session 

in court, this was due to the fact that the husband lived in the United States of America. The husband 

was questioned by a priest in the USA, the report was subsequently sent to the Catholic court in 

Damascus, which used this document as evidence in the case. 
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and myself were asked to leave the courtroom. The session continued for 

about an hour.343  

 

Some four weeks later Michelle and Yusuf were back in court and the 

questioning continued. This time I was allowed to stay present during the 

questioning. Michelle’s main complaint was that Yusuf did not work and 

that he squandered her own and her father’s money. She said that, in 

retrospect, they married too fast because she had to travel back to France, 

where she lived at the time. Yusuf joined her in France but never made a 

serious attempt to settle down there. After a month he went back to Syria. 

She followed him back to Syria, meaning she had to give up her job in 

France.  

Yusuf, when questioned, said that they did not have a good 

marriage, partly because of the influence of his father-in-law. Indeed, a 

month later while being questioned as a witness, Michelle’s father 

acknowledged that he had been against the marriage from the very 

beginning, fearing that Yusuf was only interested in his daughter’s French 

nationality and her (family’s) money, and that he did not want to work. 

Yusuf, when asked by the court, admitted that the main reason why he 

married Michelle was because of her French nationality and the fact that 

she had a job in France. Both spouses declared that there was no hope of 

reconciliation between them. Although the court continued throughout 

each session to underline the importance of reconciliation, it appeared in 

this case to have acknowledged that there was no more hope in saving this 

marriage (i.e. its validity was rightfully challenged). The judge warned 

Yusuf not to make the same mistake again, i.e. to get married for the 

wrong reasons.344 

 

Another example of an interrogation of spouses in a joint session: 

 

                                                      
343 Case N, Catholic first-instance court, 16 March 2009, Damascus. 
344 Since this case was still in its early stages and my fieldwork ended a month later, I could not follow 

up on this case (Case T, Catholic first-instance court, 20 April 2009, Damascus). 
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Samir, a young man in his thirties, filed a case requesting the court to 

nullify his marriage because his wife, Muna, concealed her illness from 

him before they got married. In this session both spouses were heard by 

the court. After both spouses were sworn in, Samir (being the petitioner) 

was the first being questioned by the court. The court started by asking 

what his denomination was and if he went to church to pray. The husband 

answered he was Catholic and that he went to church almost every 

Sunday. Asked what kind of profession he had, he answered he worked in 

a restaurant in Lebanon. The judge asked him where he had met Muna 

and when he proposed to her. Samir answered that he met Muna in her 

father’s shop in the countryside. He asked her to marry after three months, 

but they were never engaged because they had married secretly. When the 

judge asked about the reason for the disagreement between them, he said 

that Muna never stayed home. She always went out and she was sick, she 

had epilepsy and this influenced her mind. Samir had stated in his petition 

that Muna lied to him before the marriage because she concealed her 

disease from him. The judge asked him to elucidate on the allegations 

before the court. Samir explained that she did not tell him about the 

disease before the marriage. He only discovered it later on when they 

travelled to Lebanon and he saw her medications. He then took her to a 

doctor who told him Muna was epileptic. The judge concluded his 

questioning by asking if there was still hope for reconciliation, Samir said 

there was not. Samir’s lawyer was allowed to question his client. He asked 

how many times they met before the marriage; Samir answered they met 

three or four times, and that Muna’s father had objected to the marriage. 

His lawyer asked if her disease affected her household duties, Samir 

reacted strongly, saying: “Of course! The illness has an effect on her duties, 

because she is very slow. If she wants to make tabbouleh,345 she needs 3 

hours! If I would have known she was sick, I would not have married her.” 

The judge finally asked him where they used to meet before they got 

married, he said that they used to meet each other in her grandmother’s 

house. The grandmother had only told him indirectly about Muna’s illness 

by telling him to be patient with her. 

                                                      
345 A traditional salad, popular in Syria and Lebanon. 
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The line of questioning of Muna was more or less the same. The 

differences in her answers lay in the reason of their disagreement. Muna 

claimed that Samir did not give her any money, just 1,000 SP (roughly 15 

Euro) per month, and that he did not buy her the medication she needed 

for her illness. She added that he did not provide a good marital house to 

live in and that he took her gold and sold it. She denied Samir’s allegations 

who claimed she hid her disease from him. Muna stated that her sister and 

her friends informed him about her disease and that she could support her 

claim by bringing witnesses to the court. She said that Samir told her 

before they married that he wanted to marry her even if she was sick, even 

if she had cancer he still wanted to marry her. Like Samir, Muna saw no 

possibility for reconciliation.346  

 

In addition to their own statements, the parties are required to deliver evidence to 

the court to support their claims. The court or parties may seek assistance from a 

professional expert, a khabīr, such as doctors and psychiatrists.347 In the above-

mentioned case Muna was examined by two doctors appointed by the court to 

determine the severity of her illness.348 The petitioner had to cover the costs of a 

medical expert’s opinion (3,000 SP). 

 

The most important source of information for the court, however, was witness 

statements. The petitioner was required to produce witnesses to support his/her 

case, the respondent may do the same but was not obliged to do so. The court 

preferred to hear witnesses who know (and knew) the parties well, particularly 

during their courtship, betrothal, and the wedding day itself. For instance in 

above-mentioned case, Samir and Muna had to bring witnesses to the court to 

prove that Samir was (not) informed about Muna’s illness.349 

                                                      
346 Case L, Catholic first-instance court, 23 March 2009, Damascus. 
347 See Arts. 440-447, 548 CLPS and Cann. 1255-1262, 1366 CCEO. 
348 Unfortunately, I was unable to attend the session in which the doctors presented their medical 

reports. 
349 My fieldwork period had come to an end by the time these witness hearings were scheduled, for that 

reason I do not know how this case developed over time. However, I got the impression that, based on 

the way the judges communicated with the wife, they seemed to sympathise with the wife, especially as 

she could not afford a lawyer and was forced to manage her own legal affairs. 
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As I mentioned earlier, it is exactly during these witness examinations that the 

attachment to patriarchal gender norms clearly manifested itself. In the following 

paragraphs, several cases will be described demonstrating that shared patriarchal 

norms and views on social propriety and marriage and family, such as obedience 

of women and upholding the family honour, are greatly appreciated, also in the 

Catholic courtroom. 

 

6.5.1 Witness statements 

 

In a so-called witness hearing (jalsat istimā’ li-l-shuhūd), the court tried to get an 

idea of the seriousness of the disagreement between the spouses, the circumstances 

leading up to the marriage (i.e. the circumstances and length of courtship and 

betrothal), the wedding day, marital life itself, and so on. The line of questioning 

was, by and large, always the same. The hearing focused on the reason of the 

disagreement (khilāf). The witnesses were asked to share their thoughts and 

opinions on this issue with the court, preferably illustrated by examples. In case 

the wife was accused of not being a good housewife, the court asked whether she 

fulfilled her household duties and whether the witness could attest to her 

negligence (or diligence). For example, did the house look clean when the witness 

visited the house? Did the wife serve him/her coffee? Besides the more trivial 

questions, the court also asked more personal/intimate questions regarding the 

couple’s life. For example, why did they not have any children? Was it because 

he/she did not want them or was there perhaps a physical problem? And if there 

was a medical problem, whether they had seen a doctor?  

 

Anyone questioned by the court first had to identify him- or herself. A 

litigant/witness gave his/her ID card to the clerk, who copied the personal 

particulars into the file. Subsequently, the judge asked the interviewee for his/her 

name, religion, denomination, profession, and – in case of a witness – his/her 

relation to the petitioner/respondent, and whether he/she was involved in a 

lawsuit with one of the litigants. It is interesting to note that the Catholic court 

always asked the litigants and witnesses to which religious denomination (ṭā’ifa) 

they belonged and if they went to church to pray, regardless of their religion, i.e. 

Christians and Muslims (witnesses) alike. I never observed a shar‘iyya or Greek-
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Orthodox judge who took any profound interest in someone’s denomination, 

church attendance or prayer habits, in relation to being a witness.  

Anyone being heard by the court was sworn in before testifying by taking 

an oath on the Bible or the Qur’ān, depending on their respective religion.350 No 

difference was made between litigants or witnesses, they both had to take the oath, 

unlike the shar‘iyya courts  where only witnesses were required to swear an oath 

(see chapter 5).351 On a few occasions I saw Muslim witnesses taking the stand, 

usually neighbours, colleagues or friends of either the petitioner or the respondent. 

However, the majority was Christian, generally family members: fathers, mothers, 

siblings, grandparents, aunts and uncles, cousins, but also neighbours, colleagues 

and friends. For instance, in the case of Michelle and Yusuf, Michelle (petitioner) 

presented five witnesses to support her claim.  

 

The first witness she presented to the court was her father. As mentioned 

earlier, he said he had been against the marriage from the very beginning, 

fearing that Yusuf was only interested in his daughter’s French nationality 

and her (family’s) money, and that he did not want to work. In addition, 

he testified that the relationship was good before they got married but as 

soon as they married Yusuf changed completely. The second witness was a 

friend of Yusuf, who attested to the court that Yusuf told him he only 

wanted to marry Michelle because he was interested in travelling and 

obtaining the French citizenship. The third witness was a friend of 

Michelle, she also noticed that the relationship between the couple 

changed as soon as they got married. She told the court Yusuf changed his 

behaviour shortly after the wedding. According to the witness, it was clear 

from the beginning that the spouses were socially very different. Witness 

number four was a young Muslim woman, a friend of Michelle. Her 

testimony corresponded to the previous three witnesses, she also testified 

that everything was fine before the wedding and that Yusuf changed 

afterwards. She said he did not work, that he was lazy and did not do 

                                                      
350 A copy of the Bible was placed on a bookstand on the litigants’ table; a copy of the Qur’ān lay behind 

the bookstand. 
351 The oath was the same as in the shar‘iyya courts, namely: ‘I swear by God, the Almighty, that I will 

tell the whole truth without adding or omitting anything’ (uqsim bi-llāh al-‘aẓīm an aqūl al-ḥaqq kullahu 

dūn ziyāda aw nuqṣān). 
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anything in the house, instead he slept most of the day. The final witness 

was a young woman, also a friend of Michelle, who testified she heard that 

Yusuf had told a friend that he did not love Michelle (even before the 

wedding) and that he only married her friend because of her French 

nationality and because she came from a wealthy family.352 

 

When there were several witnesses taking the stand in the same case, only one 

witness was allowed in the courtroom, other witnesses had to wait their turn 

outside.353 The procedures concerning witness examinations correspond to what 

we saw in chapter 5, i.e. proceedings in the shar‘iyya courts. This makes sense as all 

personal status court follow the same national procedural and evidence law 

(chapter 2, § 2.4).  

According to the CCEO, the spouses cannot be present at the questioning 

of witnesses, unless the judge allows them to be present (Art. 425 CLPS, Can. 1240 

CCEO). 354  Nevertheless, sometimes one or both spouses would be present, in 

addition to their lawyers who were always present. More than that, occasionally 

the spouses would comment on the witness testimonies, sometimes leading to 

heated discussions or emotional outbursts, either by the spouses or the witnesses. 

Like this one time where a husband (petitioner) undermined the statements of the 

witnesses he presented to the court to support his claim.  

 

The wife (respondent) was accused of having left the house, without her 

husband’s permission, to stay with her family. In addition, he alleged she 

did not want to have children and had taken precautions to avoid 

pregnancy. The witnesses were unable to back the husband’s allegations 

with strong evidence. After the witnesses had their say in the matter, the 

wife got the opportunity to ask them questions. The judge insisted she 

asked her questions via the judge, not directly to the witnesses.355 She then 

asked the first witness (related to the husband and the wife) whether he 

knew that her husband hit her. The witness, a middle-aged man in his 

                                                      
352 Case O, Catholic first-instance court, 18 May 2009, Damascus. 
353 Art. 77.1 Law of Evidence. In addition, separate examination of witnesses is also prescribed by the 

CCEO in Canon 1241. 
354 On ‘Witnesses and Testimonies’ see Arts. 413 ff. CLPS and Cann. 1228 ff. CCEO. 
355 Art. 427 CLPS and Can. 1242 CCEO. 
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fifties, said he did not know. She asked him ‘don’t you remember when we 

met in the street and my face was bruised and I had a blue eye?’ Again he 

said he did not remember. Whereupon the husband responded in an 

irritated tone: ‘Yes, I beat her!’, as if he wanted to get it over and done 

with.356 

 

6.6 Marital rights and duties  

 

In the various Syrian communities, similar to other Middle Eastern communities, 

the family and marital structures are generally patriarchal (see chapter 4). As a 

rule, the husband is the breadwinner and the wife stays at home to take care of the 

house and children, whether she has a job or not. Patriarchal gender roles, values 

and expectations of what is right and proper spousal behaviour were constantly 

expressed, acknowledged and reinforced in the Catholic courts. Furthermore, 

witnesses presented to court by the litigants often stressed the moral character of 

the plaintiff/defendant, e.g. is he/she a good man/woman; husband/wife; 

father/mother, and so on. However, it is important to bear in mind that the 

witnesses’ – and with that the court’s – assessment of the litigants’ performance as 

husband or wife was often also strategically guided by their lawyers. They 

prepared their litigants and witnesses before they were interrogated by the court, 

making sure their clients came across as a good wife or husband.  

 

In the examination of witnesses, considerable attention was given to the marital 

roles at stake. An example of a case in which views on what constituted as 

(im)proper spousal behaviour on account of the wife was evidently expressed in 

the following witness statements. In this court session three witnesses were 

presented to the court by the petitioner, i.e. the husband (hereafter called Michel), 

who was in his late thirties. Michel was married to Sawsan, who was about fifteen 

years his junior. 

 

The first witness was the mother of Michel, an elderly woman originally 

from Iraq. The court’s first question (as usual) was what the witness 

thought the reason for the disagreement between the spouses was. The 

                                                      
356 Case C, Catholic first-instance court, 2 March 2009, Damascus. 
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witness said the problems started shortly after the marriage, Sawsan did 

not fulfil her household duties or her marital duties (wājibāt manziliyya wa 

wājibāt zawjiyya) and she always quarrelled in a loud voice, in the presence 

of the neighbours. The judge asked what the witness meant by marital 

duties, whether she referred to sexual relations between the spouses. She 

simply responded by saying that she (Sawsan) was not close to him. As for 

her household duties, the witness explained that the couple lived with 

them, i.e. his parents. Therefore she knew for a fact that Sawsan did not 

cook and that she refused to learn how. The court asked whether the wife 

had left the house without informing her husband. The witness answered 

in the affirmative and said Sawsan occasionally left the house at 9 a.m. 

only to return around midnight. She went on to say: ‘Once she left the 

house and locked the door. When my son returned from work, he could 

not enter his house. He had to sleep at our [his parents] house. When I 

asked her why she had done that, she replied ‘It is my house!’ While he 

pays everything for her! She just buys many things, we do not know where 

she gets the money from.’ The witness continued by saying that the last 

time Sawsan left, she went with her father and youngest brother and took 

all her gold with her. The judge asked where the wife was at the moment, 

the witness said she was with her family. The judge asked the witness 

whether she knew if the wife wanted to return to the conjugal home, she 

replied there had been several reconciliation sessions in church and in 

court. After the last reconciliation in court, Sawsan called the police357 in 

the evening and told Michel she wanted to divorce him.  

 The second witness was an elderly man, the father of Michel. The 

court asked him for the reason of the disagreement. He answered that the 

first 20 days of the marriage Sawsan behaved exemplary but then she 

started to spread bad rumours about Michel and his family. According to 

the witness, Sawsan had absolutely no respect for her husband. Michel (his 

son) was a good man, a person with high moral character. She, on the 

other hand, was the opposite: she was an ill-natured woman. The lawyer 

of the husband agreed with the witness and added: ‘He really is a very 

kind man, everyone likes Michel!’ The judge continued to question the 

                                                      
357 I do not know the reason why Sawsan called the police. 
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witness and asked if the wife fulfilled her household duties. He answered 

that she did not, because she did not cook nor clean: ‘She does not know 

how to be a good wife – she serves cold coffee!’ The judge asked who did 

the grocery shopping. The witness said his wife and his daughter usually 

did it, Sawsan rarely helped around the house. The court pursued the 

question of abandonment by the wife and asked whether she had left the 

house of her own accord. The witness replied in an ironic tone: ‘Ah! She is 

a woman of importance!’ After which he told the same story as his wife 

(the first witness), about how Sawsan had left the house, locked it (thereby 

shutting her husband out of the house) and forcing him to spend the night 

with his parents. The judge asked about the last time she had left the 

house; the witness explained how Sawsan left the house with her mother 

and sisters, talking all of her gold with her. The court asked whether there 

was a possibility of reconciliation (muṣālaḥa). The witness did not think 

there was much hope because Sawsan always said ‘I do not want to 

return’. She wanted to divorce him; she already started saying this after 

two-and-half months of marriage. Michel’s lawyer asked the witness 

whether any reconciliation attempts had taken place. He answered that a 

priest had came to their house with some other people to try and reconcile 

the couple: ‘we have tried muṣālaḥa but we failed.’ The lawyer asked what 

else happened on that day, the witness told that in the evening Sawsan 

came back with the police, they came to collect her belongings. Finally, 

Sawsan’s lawyer asked the witness about their engagement period, the 

witness explained that Michel’s family made inquiries about Sawsan 

before the wedding among her family members, in particular her mother 

and siblings. Everything seemed perfectly normal, she changed about ten 

days after the wedding.  

The third witness was a woman in her forties, she was Michel’s 

sister. Broadly speaking she told the same story as her parents. Sawsan did 

not fulfil her household duties; she did not cook or clean. According to the 

sister, Sawsan was lazy, when she was at home she watched TV, she 

refused to help around the house.358  

                                                      
358 This latter witness statement was wrapped up rather quickly, most likely because her statements 

corresponded with the former two. Case S, Catholic first-instance court, 4 May 2009, Damascus. 
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When a wife was accused of not fulfilling her marital duties, the witness’ 

questioning usually focused on her role as a housewife. What did the witness see 

when he/she visited the marital house? Examples of domestic negligence heard in 

the Damascus court included the following: ‘The house was not clean’, ‘She is 

always out’, ‘She does not cook, she buys food from the market’, ‘She does not 

serve coffee or tea’ or ‘She serves cold coffee’. When a husband allegedly failed to 

fulfil his marital duties, the accusations were usually more serious: ‘He beats his 

wife’, ‘He expelled her out of the marital home’, ‘He has a (unlawful) relation with 

another woman’, ‘He refuses to financially support her’ or ‘After she had an 

operation in hospital, he never inquired after her health and simply ignored her’. 

This latter statement was given by a witness in a case where the husband (hereafter 

called Firas) had filed a buṭlān case claiming his wife, Miryam, left the house 

without his permission. In this session the respondent, Miryam, presented her 

witnesses to the court, five in total; they were all family members, including 

siblings and her mother. Miryam was present the entire time.  

 

All witnesses stressed that Miryam was an exemplary wife, as opposed to 

Firas who they all depicted as a bad person who treated his wife badly. 

They stated that when they visited the couple the house always looked 

clean, as Miryam kept the house clean, she did the grocery shopping, 

prepared food, i.e. all what is expected of a wife. It appeared that Miryam 

had some medical problems and had to go to hospital because she needed 

surgical treatment for a prolapsed uterus. After the surgery she went to 

stay with her family and – to make matters worse – 

Firas had told Miryam’s mother he did not want her daughter as a wife. 

Miryam stayed with her family for more than a month and not once did he 

ask how she was. Miryam’s sister-in-law testified she met Firas in the 

servees (minibus) after she had returned to the marital home and asked him 

how Miryam was doing, he said he did not know. The sister-in-law went 

to see Miryam the same day to help her in the house and Firas just sat 

there, completely indifferent, doing nothing. Besides, he refused to give 

her money, money she needed for the household, but also money to pay 

for her medical expenses. According to one of Miryam’s sisters, Firas had 



Chapter 6 

 

 

231 

told her (the sister) last time she saw him in court that he was not going to 

give Miryam any money.  

 

That was why Miryam’s lawyer asked the court to impose alimony obligations on 

Firas during the pendency of the buṭlān proceedings, so-called interim maintenance 

(nafaqa musta‘jala). A petition for interim maintenance could be decided upon 

immediately and would become payable from the date the buṭlān case was 

presented to court. Interim maintenance may include: child support, payment of 

school fees, spousal support, housekeeping allowance, and so on.359 As a matter of 

fact, both husband and wife can file a petition for nafaqa to the court, depending on 

who is the petitioner, the litigants’ financial and other relevant circumstances.360 

Miryam’s lawyer asked the court to impose an overdue nafaqa payment of 

20,000 SP to be paid by Firas a week later. Whereupon Firas’ lawyer objected, 

however to no avail, for the court granted Miryam’s request. What was remarkable 

in this case, was that the presiding judge made no secret of his opinion. After the 

witnesses’ statements he said ‘This is not normal, he did not visit her after the 

surgery at her family’s house. She is his wife. Three months she stayed with her 

family and he did not inquire after her – that is just unheard-of! (mā bisīr!)’ 361 

 

6.6.1 Spousal maintenance versus obedience of the wife 

 

In chapter 4, I described the regulation of marital rights and duties according to the 

SLPS and the main Christian laws of personal status. When we look at Catholic 

canon law, we see that the maintenance-obedience equation is also obviously laid 

down in the CLPS. 

 

Article 38 of the CLPS states that all Eastern Catholics are subjected to the 

provisions of the CCEO pertaining to marriage and the dissolution thereof. 

According to the CCEO, the marriage covenant ‘is by its very nature ordered to the 

                                                      
359 Personal communication with Fr. Eliyas, judge in the Catholic first-instance, Damascus, 12 March 

2009. 
360 Personal communication with Fr. Eliyas, judge in the Catholic first-instance, Damascus, 12 March 

2009. 
361 Case A, Catholic first-instance court, 25 May 2009, Damascus. 
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good of the spouses and to the procreation and education of children.’ (Can. 776) 

Canon 777 reads ‘[o]ut of marriage arise equal rights and obligations between the 

spouses regarding what pertains to the partnership of conjugal life.’ But what 

exactly are these rights and obligations?  

 

The CCEO does not provide a definition of ‘spousal rights and obligations’. 

According to Pospishil, they are determined by doctrinal writings and canonical 

jurisprudence (1991: 197). Although the CLPS, similar to the CCEO, does not 

elaborate on the concept of marital obligations in general, it does pay considerable 

attention to the issue of maintenance between the spouses (Arts. 121-133). The 

husband has to provide financially for his wife and family from the time a valid 

marriage is concluded (Art. 121). The maintenance (nafaqa) obligation includes 

food, clothing, housing and medical care (Arts. 107-108 CLPS). The wife for her 

part is obliged to cohabit with her husband in the marital house (Art. 125).362 If, 

however, she leaves the marital house without a valid reason, she is considered 

disobedient (nāshiza) and she consequently loses her right to maintenance (Art. 

127). She is also considered disobedient when she prevents her husband from 

entering her house or when she refuses to move with him to a new house, 

provided she does so without any valid reason (Art. 127.2). A wife who has been 

found guilty of marital disobedience or abandonment cannot claim maintenance 

for as long as the period of abandonment continues (article 128 CLPS). In 

exceptional cases, a disobedient wife can be ordered to pay maintenance to her 

husband to compensate for damages she caused by leaving the conjugal house, but 

only when the wife is well-off (Art. 129 CLPS). Thus, similar to the SLPS and other 

Christian personal status laws (see chapter 4), the wife’s right to marital 

maintenance is made conditional upon her behaviour and co-habitation.363 

 

Likewise, the concept of marital obedience, i.e. obedience of the wife, is found in 

Muslim and Christian communities and laws alike. Akin to the SLPS, the Catholic 

law also ‘punishes’ a wife for leaving the marital home of her own accord: for 

when she leaves the house, she loses her right to nafaqa (article 74 SLPS, article 127 

                                                      
362 A wife can, however, not be forced to live with her in-laws or children from a previous marriage 

(Art. 126 CLPS). 
363 See § 4.6.2 and § 4.9.2. 
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CLPS). Similar to proceedings at the shar‘iyya courts (chapter 5, § 5.4), a Catholic 

husband can go to court to file a claim requiring the wife to return to the marital 

home, i.e. a claim for marital obedience (da‘wā al-mutāba‘a), see also case study 

below. When the court receives such a claim, it will have to investigate whether the 

wife has in fact left the house and what the reasons for the abandonment (hajr) are 

(Moslih 2008: 138 n. 1). Questions that need answering are: Did the wife leave the 

house on her own initiative or was she ejected from the house by her husband? 

Was and/or is she willing to return to the house voluntarily? If not, why does she 

refuse to return to her husband’s house?  

To determine whether the wife was really disobedient, witness statements 

(again) were crucial, preferably coming from relatives and others who knew and 

interacted with the spouses regularly, for example neighbours. An example: On a 

hot day in June, George presented three witnesses to the court to support his claim 

that his wife Hind was disobedient. The three witnesses were all male and 

appeared to be somewhere between the age of 35-45. Besides the litigants’ lawyers, 

Hind was also present. However, she had to step outside the courtroom as soon as 

the witness examinations began.  

 

The court asked the first witness, a friend of George, to give his account on 

the reason why the couple was in disagreement which each other. He 

explained they were often at variance with each other and that Hind had 

left the conjugal house. The witness said George told him that his wife was 

disobedient (nāshiza). He went on telling a tangled story about Hind being 

a woman of questionable morals. The judge was visibly annoyed with this 

garrulous witness; he cut him short and dictated to the clerk: ‘There are 

several reasons for the disagreement between the spouses but I do not 

know what the main reason is.’ The court asked whether the wife left the 

house of her own accord or whether the husband expelled her from the 

conjugal house. The witnesses related that Hind left the house and went to 

the village of Marmarita to stay with her family. The judge asked him who 

told him this. He explained that he happened to be at their house when 

Hind phoned her husband to tell him she had gone to her family in 

Marmarita. Later she returned to the marital home, accompanied by a 

friend, to collect her belongings and other goods, such as cooking utensils. 
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The judge inquired whether the wife fulfilled her marital duties (wājibāt 

zawjiyya). The witness started rattling away about Hind and failed to give a 

direct answer to the court. Again the judge cut him short and asked him: 

‘He said she does not want children, is that true?’ The witness answered by 

saying he did not know, George did not tell him anything about that. The 

questioning by the court continued but the answers did not seem to satisfy 

the court or the lawyers. Occasionally, the lawyers objected to the 

statements of the witness, leading to counter-objections against each other, 

much to the anger of the judge: ‘I am in charge here, you talk to me, not to 

each other!’ 

 The second witness, a neighbour and friend of George, was able to 

give a more satisfying statement. The witness told the court that Hind had 

no respect for her husband. In answer to the court’s question whether she 

deserted the conjugal house alone or with her husband, he replied that 

George told him that Hind had left the house alone. The judge asked 

whether he thought she wanted to continue with the marriage, he 

answered in the negative: ‘No, of course not’. He added that her behaviour 

as a married woman was generally disrespectful. One evening he saw 

Hind out on the street with another man. He said that it was inappropriate 

for a married woman to be seen with another man in public. Furthermore, 

whenever George and Hind had an argument, she would leave the house, 

not to go her family but to outsiders. Again, the witness thought this was 

inappropriate because she should go to her family instead, who would 

help her to reconcile with her husband. He said he visited the couple only 

once; however, he saw her often – that is to say – he saw her out on the 

street. He was therefore not surprised to hear that George managed to 

obtain a performance claim for marital obedience (tanfīdh al-mutāba‘a). 

Finally, the judge asked whether – to his knowledge – the wife wanted to 

have children. The witness said she already had a child from a previous 

marriage. He thought she did not want to have more children. According 

to the witness, George tried to reconcile with Hind but she refused. 

The third witness was also a neighbour, he lived in the same 

district (ḥāra). He gave a rather brief testimony, mainly because he either 
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could not answer the questions of the court or because his knowledge was 

only based on hearsay.364 

 

In chapter 4, I talked about ‘morality’, ‘propriety’ and ‘family honour and women’s 

sexuality’ in relation to (in particular) spousal and parental behaviour of litigants. 

The case described above is a good example of expression of norms and views on 

(im)proper spousal behaviour: ideas about improper spousal behaviour on account 

of the wife were clearly expressed by the witnesses, especially by the second 

witness. His moral assessment of Hind’s conduct was clear: a married woman 

should not interact with unrelated men in public; when a couple has an argument, 

they should turn to their families for help in resolving their differences, and so on. 

Here we see that the assessment of a person’s character and/or behaviour is indeed 

based on daily interactions (see § 4.2) Hind did not live up to the domestic ideal of 

a housewife because she deserted her husband and the conjugal house, and she 

‘mixed and mingled’ with men in public. As explained earlier, a woman’s sexuality 

is closely connected to the good name and reputation of her family. As marriage is 

considered the only place for licit sexual relations, a wife’s sexuality is obviously 

directly connected to that of her husband. Muslim and Christian women alike are 

expected to keeping line with social decorum and behave modestly and self-

effacingly and not embarrass their husbands and families by mingling with men in 

public (see § 4.2.1).  

 

6.7 Unconventional marriage practices 

 

One day I witnessed a rather peculiar case, as the husband claimed that he 

discovered (six months into the marriage) his wife had been married before. But 

what made the case so peculiar was that he heard his wife had ‘contracted’ a so-

called zawāj ‘urfī masīḥī. Marrying the ‘urfī way (i.e. informal or traditional) meant 

– in this case – that the marriage was not celebrated in the church and therefore 

also not registered at the Church or the Civil Registry. The judges were visibly 

surprised when they heard the husband’s claims. Their reaction of amazement is 

understandable since the Church does not recognise such marriages. A valid 

                                                      
364 Case P, Catholic first-instance court, 15 June 2009, Damascus. 
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Christian marriage has to be publicly celebrated in a church, blessed by a priest 

(Can. 828, 838 CCEO).365 

 

The phenomenon of ‘urfī marriage was already discussed in the previous chapter 

in relation to Muslim marriage practices (see § 5.6). What is striking here, is that 

the phenomenon also seems to occur among Christians, which is unusual because 

it is contrary to Christian doctrine. A possible explanation is that Christian 

communities in Syria and Lebanon have become acquainted with Muslim ‘urfī 

marriage practices, especially in those areas where Christians and Muslims live 

together, but whether these practices are actually copied by Christians is 

questionable. However, since the wife in this case was a Lebanese Christian from 

Shtūra, a city close to the Syrian-Lebanese border in the Beqaa‘ valley, where the 

majority of the population is mostly Shi`ite and Christian, her alleged marriage 

might have been the outcome of interactions between the various religious 

communities. Whether or not she actually had been married and to whom, 

remained unclear.  

In the session I witnessed, the couple (a young couple who lived in 

Lebanon) had come to court for a muṣālaḥa session. Interestingly, the reconciliation 

session lasted for about five minutes with lawyers still present in the courtroom; 

after which the court took a short break and went straight on with the cross-

examination of the spouses. 

 

According to the husband, after he pressed his wife for an explanation, she 

admitted to him that she had concluded a zawāj ‘urfī masiḥī with a man 

called Ibrahim. The husband said that after the discovery she left the house 

and took all her belongings, including her gold, and went to her family. 

The wife’s lawyer asked the husband – with due suspicion– who had told 

him about this marriage, what was the religion of these individuals? He 

said he did not know. When questioned by the court, the wife strongly 

denied all allegations. She swore on the Bible, in the name of God and 

                                                      
365 The CCEO does, however, accept exceptions for exceptional circumstances, e.g. when there is no 

competent priest available (see Cann. 832 and 834). Besides, the Catholic Church also acknowledges 

‘secretly celebrated’ marriages but, again, only in exceptional circumstances. These ‘secret’ marriages 

are ‘to be recorded only in the special register that is to be kept in the secret archive of the eparchial 

curia’ (Can. 840). 
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Jesus that it was not true. Upon which the judge warned her not to use 

these words lightly because in the end she had to answer to God, not to 

them (i.e. the court). In her view, his family constantly gossiped about her, 

from the first day of their marriage they started spreading rumours about 

her. She said she loved her husband; that he was a good man but that his 

family was toxic. Despite the fact that she loved him, she also believed that 

reconciliation was no longer possible.366  

 

During my time in the Catholic court I heard of one other case where a man 

claimed he married his second wife the ‘urfī way; a marriage he wanted to have 

annulled. When I asked his lawyer about this case, he told me not to take his client 

serious. According to him, his client did not know what he was talking about, 

because being married to two women at the same time is not possible for 

Christians. Besides, the lawyer added, the husband had filed a buṭlān petition, yet 

now regretted it and wanted his wife back.367 

Such alleged wedding practices are, admittedly, probably rare. 

Unfortunately, I have not had the opportunity to follow-up on this matter. It 

would be interesting to found out if such informal marriages are in fact contracted 

(or ‘celebrated’) among Christians and, more likely, between Christians and 

Muslims. The examples described above aim to demonstrate that the various 

communities do not live in a vacuum but that they cross-pollinate with each other. 

The Muslim and Christian communities are different in many ways but also have a 

shared historical and cultural heritage, from which the shared patriarchal norms 

and values (and possibly practices) emerge. 

 

6.8 Conclusion 

 

The peculiarities of each (religious) group, each with their own personal status law 

and court, is what makes the Syrian plural legal landscape so fascinating. This 

chapter was aimed at revealing some of the particularities of a Catholic court in 

Damascus. Due to their strong relationship with Rome, the Catholic courts are 

quite distinctive, when compared to the other personal status courts. In the first 

                                                      
366 Case J, Catholic first-instance court, 11 May 2009, Damascus. 
367 Personal communication, 8 June 2009, Damascus. 
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part of this chapter, I have sought to demonstrate that it is exactly this alliance to 

Rome what distinguishes the Catholic court from the other courts.  

The Syrian Catholic personal status law is predominantly based on 

Oriental canon law issued by Rome. The Catholic view on marriage is and divorce 

is different from other (also Christian) laws. The Catholic Church does not accept 

divorce because it considers marriage a sacrament, which cannot be dissolved by 

men. A marriage can be annulled but only when it is proven that it was null or 

invalid from the very beginning. Furthermore, the Catholic judges of Damascus are 

trained in this canon law at Pontifical colleges in Rome. Catholic priests who want 

to work as a clerical judge are required to go through an intensive three-years 

training in (Eastern) canon law and the extensive regular procedures that need to 

be followed at any ecclesiastical trail. I have argued that because of their canonical 

training in Rome, the judges of the Catholic court of Damascus took a much more 

weighty and formal stand in their handling of annulment petitions than their 

colleagues of the other personal status courts. In my view, the court proceedings I 

observed in Damascus were affected by both the canonical legislation and 

educational background of the judges.  

 

The Catholic courts may be different from their Christian and Muslim counterparts 

in some regards, they also share some key similarities with other personal status 

courts, namely the prevalence of patriarchal family norms and values. This chapter 

has demonstrated that views on traditional marital roles, marital rights and duties 

were repeatedly emphasised and reinforced by the different actors appearing in 

the legal arena. My argument that patriarchal views and norms of social propriety, 

marriage and family were continuously emphasised and reinforced in the personal 

status courts became especially apparent in the marriage nullification (buṭlān) 

proceedings. During these proceedings in the Catholic courts of Damascus the 

marital roles in question were thoroughly examined, relying on (in particular) oral 

statements from the litigants themselves but also witnesses. It was during witness 

examinations in particular where patriarchal norms and views on marital life came 

to the fore. 

  



 

 

Conclusion 

 

 

In this thesis I have aimed to demonstrate that the legal or normative plurality that 

characterises Syria’s personal status law manifested itself on a variety of levels, 

including statutory, political, communal, and individual. The first part of the thesis 

(‘The Plural Legal Landscape: Family Laws in Syria’) focused primarily on the 

historical, legal, and political aspects of Syria’s plural family law system. In the 

second part (‘Unity in Multiplicity: Muslim and Christian Laws and Legal 

Practices’), I have pursued the matter of legal plurality further by examining the 

actual content of the various personal status laws and discussing legal practices in 

some of Damascus’ personal status courts. Thereby also giving consideration to the 

presence of other (i.e. non-state) ‘forms of normative ordering’ (cf. Merry 1988), 

most importantly the hegemonic patriarchal and social norms and values that 

characterise family and marital relations in the various Syrian societies, Muslim 

and Christian alike. In fact, it are these norms and values that were at the core of 

the central theme of the second part of this thesis, i.e. ‘Unity in Multiplicity’. I have 

argued that, albeit the plurality of family law, Syrian personal status law was also 

characterised by the prevelance of shared, communal norms and views on 

marriage, gender and family relations.  

 

Syria’s pluralistic personal status law: the origins 

 

Legal plurality has always been present in Syria. It was partly inherited from 

earlier, predecessor dynasties and rulers; in particular the political and legal 

system of the Ottomans was foundational to Syria’s legal system. The Islamic 

Ottoman Empire, like Syria today, was a multi-religious state, with Muslim and 

non-Muslim citizens. Non-Muslim Ottoman citizens were guaranteed certain 

privileges under the so-called millet-system, meaning that the religious or 

confessional communities (millets) enjoyed the right to apply their own religious 

laws; also in matters of personal status, most importantly marriage and divorce. 

From the late 1800s onwards the Ottoman political and legal system underwent a 

series of significant reforms (Tanẓīmāt), heavily influenced by European political 

and legal traditions. However, the separate status of Muslims and non-Muslims in 

family law continued to exist. The Ottoman millet-system laid the foundation for 
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Syria’s contemporary plural legal system, which is characterised by a mix of 

Ottoman, Egyptian, European-styled civil laws (mostly French in origin), and a 

broad variety of religious (or religiously-based) laws.  

This plural legal system was maintained and reinforced by the French 

during the Mandate period (1920-46) as part of their divide and rule politics. The 

subsequent post-independence Syrian governments, including the Al-Asad regime, 

also kept the system in place, often dictated by political motives. Inspired by the 

then popular ideologies of secularism, socialism and Arab nationalism, the latter 

governments tried to nationalise and centralise the legal system but they failed to 

do so in the field of family law due to conservative religious opposition. 

Secularism and religious diversity were important ideologies for the regime to 

support, yet difficult to uphold due to its contested political legitimacy. The 

government has been engaged in a delicate balancing act of, on the one hand, 

upholding its official secular discourse and policies, and on the other hand, 

maintaining the status quo and appeasing, most importantly, a significant segment 

of its conservative Sunni Muslim citizens.  

 

The politics of legal plurality 

 

From its coming to power in 1963, Syria’s Baʻth Party has had a troublesome 

relationship with Islam, in particular with some segments of the Sunni population. 

The political and religious legitimacy of the ‘Alawi-dominated minority regime has 

been challenged from the very beginning, which forced the regime to continuously 

try to find a balance between religion and politics. The government’s secular 

ideology proved difficult to uphold, also with regard to family law. History 

showed that both the Sunni majority and the various Christian minorities were 

often ill-disposed towards far-reaching government interference in the domain of 

family affairs. 

 

Recently proposed changes and reforms in the domain of family law were met 

with significant controversy (similar to Ottoman and French time), primarily 

because government interference in personal status matters was considered an 

infringement on (the already limited) sovereignty of the different religious groups. 

The state had delegated part of its legislative and judicial power in the area of 
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family law to patriarchal religious clerics and with that family matters entered ‘into 

the domain of non-negotiable sacred religion’ (Joseph 1997: 81). The religious 

establishments, for their part, supported this legal plurality because it allowed 

them (within the boundaries of the state) to administer their own affairs in their 

respective communities (see below).  

Furthermore, the Syrian government, being a ‘secular’ minority regime, 

presented itself as the best (or only) possible safeguard for the various religious 

minorities against Sunni dominance. The partnership between the state and 

religious minority groups (most notably Christians) therefore also contributed to 

the preservation of the plural family law system: it served the religious minorities 

because it granted them some degree of legislative and judicial autonomy in 

personal status affairs in return for support and legitimisation of the government. 

In this regard, the family law system had become a convenient tool for the state to 

use for its own political objectives, in particular to keep the sectarian and religious 

division intact in order to sustain its political survival.  

 

During the last decade, several efforts were made by the Syrian government and 

civil society groups to introduce changes to the personal status laws, most 

importantly Syria’s main family law: the Syrian Law of Personal Status (the SLPS). 

Recent modifications to the SLPS and controversial family (draft) laws caused quite 

a stir in the heterogeneous Syrian society and reverberated on the already tensed 

relations between the Sunni majority population and the religious minority 

groups. 

At the same time, conservative Muslim scholars were given ample 

opportunity to put forward family law proposals based on strict interpretations of 

Islamic law. This leeway for conservative Sunni scholars has been explained as an 

attempt by the government to channel religious opinions through state organs, and 

with that to circumvent public debates about family law and prevent strong 

religious opposition against law reforms. Plurality in family law was thus utilised 

as a political instrument by both the Syrian government and religious groups, as 

both have something to lose if the system would collapse.  

 

For many years now, the government appeared to be unwilling to undertake any 

serious large-scale reforms, not just regarding personal status laws, but any law in 
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general. Instead, the government employed a ‘patchwork approach’, which 

consisted of minor modifications to various laws without really improving the 

existing situation. The reason for this reluctance was, most likely, that the 

government feared that any serious family law reform, or law reform in general, 

would have incited calls for other legal and political reforms.  

An exception to this political strategy was the promulgation of the Catholic 

Law of Personal Status (CLPS) in 2006. This law was considered revolutionary 

because it meant that all Catholics of Syria were solely governed by the provisions 

of the CLPS, which included delicate rights as adoption and equal inheritance 

rights for men and women. However, this exceptional legal position for the 

Catholics only lasted four years, for in 2010 an amendment to the SLPS effectively 

rendered a substantial part of the CLPS inoperative. 

 

Asymmetrical plurality 

 

The mosaic of Syria’s legal plurality in family law today presents a wide variety of 

personal status laws and courts that regulate matters of personal status, including 

marriage, dower, dissolution of marriage, maintenance, child custody, and 

succession. The main law in Syria that governs family relations is the 1953 Syrian 

Law of Personal Status; it is the general law and applies to all Syrians, irrespective 

of their religion. Nevertheless, the SLPS grants the Druze, Jewish and Christian 

communities limited legislative and judicial autonomy in certain personal status 

matters, most importantly marriage and divorce. This legal plurality, however, 

does not entail equality between the different jurisdictions. The SLPS is the general, 

overriding law in matters of personal status, the non-Muslim laws are exemptions 

to and subordinate to the SLPS. Similarly, the shar‘iyya courts, which implement 

the SLPS, function as national state courts and have full jurisdiction over all 

personal status matters involving Muslims and limited exclusive jurisdiction with 

regard to proof of paternity and legal guardianship over all Syrians, irrespective of 

their religion. Syria’s plurality in family law is thus an unbalanced or asymmetrical 

plurality because the SLPS and the shar‘iyya courts clearly enjoy the upper hand 

over the other laws and courts. This affects in particular non-Muslim minorities, 

most notably Christians, especially when these jurisdictions intersect, for example 

in the event of interdenominational or interreligious marriages or when one of the 
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(Christian) spouses converts to Islam, for example in order to obtain a divorce. 

When a spouse coverts to Islam (the other way around is not possible), the SLPS 

becomes the applicable law and the shar‘iyya courts are considered the competent 

courts. This also means that when a non-Muslim father or mother converts to 

Islam, the religious identity of the converted parent automatically devolves upon 

the children. Consequently, the converted Muslim parent can demand full custody 

over the children and the shar‘iyya courts have generally rewarded such requests in 

favour of the Muslim parent. The supremacy of the Muslim faith over other faiths, 

and with that the supremacy of the SLPS and the shar‘iyya courts over other laws 

and courts, are a manifestation of the asymmetrical plurality in Syria’s family law. 

 

The laws of patriarchy 

 

The different manifestations of legal plurality discussed above are directly 

associated with the state. However, not only statutory laws of personal status 

governed family relations in Syria but other ‘forms of normative ordering’ were 

also found in addition to and within the official state system. Patriarchal and other 

social, cultural or religious norms formed often just as powerful a force in family 

law. This did not mean that state law norms were necessarily different from those 

non-statutory norms, for in fact some of these latter norms were also laid down in 

the various personal status laws, Muslim and non-Muslim alike. 

I have demonstrated that Syria’s personal status laws, as most Arab family 

laws, in varying degrees, reflected the patriarchal family model. The laws 

privileged men, in particular men from the patrilineal line, in numerous ways, i.e. 

in child custody, inheritance, divorce, choice of marriage partner, passing on 

religious identity to children (and with that, citizenship), household division of 

labour, and authority and obedience in marriage. Certain matters were typically 

associated with Muslim family law (e.g. the dower and polygamy) or, on the 

contrary, Christian family law (e.g. the sacramental marriage and the prohibition 

of divorce), but the underlying structures were generally the same. The patriarchal 

family model has been enshrined in all laws of personal status, Muslim and 

Christian alike, and with that contributed to the preservation and confirmation of 

that model in the Syrian legal context – despite reform attempts by those who 

challenge that very model. In my view, it was this family model which determined 
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the gender roles in society; it was more powerful than legal or religious norms, 

specific to the different ethnic and religious communities. 

 

A plurality of norms and legal practices 

 

The SLPS and the shar‘iyya courts operated in a rather open, flexible system. The 

provisions of the SLPS were not narrowly defined and thus left ample room for 

interpretation by the shar‘iyya courts. This versatility of the SLPS also revealed 

itself in the fact that it authorised registration of proof of marriage, divorce and 

paternity ex post facto. This meant that customary marriages and divorces 

pronounced or agreed upon outside the courtroom could be registered at a later 

date at court. These extra-judicial options have proved beneficial to a great variety 

of people, for example for couples who did not wish to marry in court because they 

married someone against their families’ wishes or because the spouses belong to 

different (Muslim) sects. Another group that benefited from these extra-judicial 

possibilities was the judiciary itself. The ex post facto registrations of marriages, 

divorces and proof of paternity unburdened the already overloaded judicial 

system. Besides, the versatility of the SLPS has proved to offer opportunities for 

creative legal solutions, in particular to legitimise children born out of wedlock. 

Because of the possibility to register proof of paternity ex post facto, an illegitimate 

child could be given a paternal name, even if the name came from a ‘fictitious’ 

father. 

The SLPS itself was thus extremely flexible, in a sense that it does not claim 

regulatory exclusivity on marriage, divorce, and paternity. In other words, the 

Syrian government, similar to other Muslim-majority countries, allowed for other 

‘forms of normative ordering’ (in this case customary law) to work alongside the 

legal system of the state. Despite its efforts to discourage traditional practices such 

as ‘urfī marriages and out-of-court divorces, the state continued to recognise them. 

Hence, there were several ‘forms of normative ordering’ at work in the domain of 

Syrian family law: the statutory laws were part of only one order among several.  

 

Syria’s plural legal system also allowed for Christian Churches to regulate their 

family relations according to their own canon laws. In the case of the Catholics of 

Syria, it permitted the import of Eastern Catholic canon law issued by the Bishop 
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of Rome, the Pope. Moreover, the Catholic judges in Syria have all been educated 

in Rome: if a Catholic priest wanted to work as a clerical judge, he was required to 

go through a thorough three-years training in Eastern canon law, which included 

the extensive regular procedures that need to be followed in any ecclesiastical trial. 

Hence, in the Catholic courts we found ‘foreign’ legal rules and procedures from 

Rome fused with Syrian national procedural laws. This is another example of how 

the Syrian government allowed for other ‘forms of normative ordering’,  in this 

case (supranational) canon law, to work within the family legal system. 

 

The Catholic personal status courts were different from their Christian and Muslim 

counterparts in several regards, mostly due to their alliance with the Church of 

Rome. However, they also shared some key similarities with other personal status 

courts, namely the prevalence of patriarchal family norms and values. During my 

fieldwork I had observed that the Christian and Muslim communities of Syria 

shared many common cultural values and traditions, in particular views on 

marriage, family, gender and sexual propriety. Throughout my time in a shar‘iyya, 

a Catholic, and a Greek-Orthodox personal status court (all in Damascus), I had 

noticed that the same themes were constantly addressed: the ideal of marriage, the 

proper role of women – wives in particular, the husband as the provider and head 

of the household, upholding the family honour, and so on. The attachment of these 

patriarchal norms and views were greatly appreciated in the various personal 

status courtrooms, regardless of their legal and religious differences, which 

brought me to the conclusion that these courts were united in their shared cultural 

understandings of gender, family relations, social norms and behaviour. 

The interaction between various social, legal, and religious norms (codified 

and uncodified) in the field of family law cannot be underestimated. Ideas about 

proper gender comportment in family and marital relationships (public and 

private) shaped and influenced legal discourses and practices. In my observation, 

they were continuously expressed by individuals in the different court rooms and 

played a role in, most importantly, the assessment of spousal or parental behaviour 

of the parties involved. The narratives presented to the courts by the litigants, their 

lawyers and witnesses influenced the outcome of a case, as judges took social (and 

not necessarily legal) norms and values into account. Hence, the courts could be 
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regarded as sites where norms and expectations were expressed, emphasised and 

reinforced, not just by the judges but by all those who work on or visit these sites. 

 

A view to the future 

 

This thesis has contributed to the growing body of literature on family law in the 

Middle East and North Africa in two ways. First, given the lack of studies on 

contemporary family law in Syria in general, there is an increasing need for more 

(e.g. legal, sociological, and anthropological) research on this subject. This present 

thesis fills part of that gap. Second, I have intended to contribute to an incipient 

field of study that focuses on a more integrated, convergent understanding of 

Middle Eastern family law (cf. Tadros 2009), by studying both Muslim and 

Christian social and legal practices. This study will hopefully prompt and 

encourage other researchers to conduct similar empirical, convergent or 

comparative research on family law in the Middle East, including research on, for 

example, other plural societies such as Israel, Lebanon and Jordan.  

 

As this thesis has demonstrated, it is important to understand Syria’s plural family 

law in its historical and socio-political context, which will add to our 

understanding of the current Syrian crisis that started in March 2011. In the 

Introduction, I stated that I believe that the way in which the (future) government 

of Syria – and the same applies to other Arab multi-ethnic and multi-religious 

states, especially those in transition – deals with the plurality of the personal status 

law, will be illustrative or indicative for the (future) position of minorities in the 

country, not only their position within the legal system but also their position in 

society. We have seen that family law has been used as a political instrument for 

governance and negotiation by various governments as well as the various 

religious groups within the country. In the current conflict, the government 

continues to play the ‘secular card’, claiming that only a secular, minority regime 

can protect the interests of the minorities against a Sunni majority. The government 

feels empowered in its propaganda by the emergence of several jihadi militant 

groups, whose members have attacked non-Sunni civilians. Yet, at the same time, 

the government have used these events to stir up sectarian divisions and strife 

amongst its population, in order to legitimise its rule and secure the support of the 
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minority groups. If – or better, when – this government is replaced by a new 

government, I truly hope that the country will be successful in overcoming these 

sectarian challenges and divisions by following the path of national, communal 

reconciliation and transitional justice, which will lead to a Syria that is united in its 

multiplicity.  

 

 

 

  



 

 



 

 

APPENDIX  

 

Marriage and divorce according to the Syrian Law of Personal Status 

 

 

I Marriage: legal requirements and consequences 

 

Article 1 of the Syrian Law of Personal Status (SLPS) defines marriage as:  

 

‘Marriage is a contract between a man and a woman, who is lawfully 

permitted to him, with the aim to establish a bond for a joint life and 

procreation.’ 

 

i Offer & acceptance, witnesses, majority, and compos mentis 

 

A marriage involves offer (ījāb) by one contracting party and acceptance (qabūl) by 

the other (Art. 5). Both parties have to hear and understand the offer and 

acceptance, and need to understand what the purpose of this contract is, namely 

marriage (Art. 11.1). The offer and acceptance ought to take place in one session, 

clearly and audibly expressed in the presence of witnesses (Arts. 11-12).  

 

The witnesses can be either two men or one man and two women, all of whom 

should be ‘of age’, Muslim, and compos mentis (Art. 12). The betrothed parties, like 

the witnesses, ought to be ‘of age’ (bulūgh) and compos mentis (‘aql) (Art. 15.1). 

Paragraph two of the same article states that the judge may permit a ‘lunatic’ 

(majnūn) or a ‘feeble-minded’ person (ma‘tūh) to marry if a group of psychiatrists 

has established that the marriage will be beneficial to his recuperation. 

 

ii Age of capacity 

 

The age of capacity for marriage is 18 years for a young man (fatan) and 17 years 

for a young woman (fatāh) (Art. 16).  
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If the betrothed parties are younger than the required age, they can apply to the 

judge for permission to get married, provided they are (physically) mature, or, as 

article 18.1 reads:  

 

‘When an adolescent boy (murāhiq) claims to be physically mature (i.e. 

bulūgh) after attaining the age of 15, or an adolescent girl (murāhiqa) after 

attaining the age of 13, the judge may allow the boy or girl to be wed, if he 

deems the petition to be sincere and they are physically capable.’ [i.e. to 

have sexual relations] 

Article 18.2 stipulates that if the legal guardian (walī) of the (minor) bride is her 

father or grandfather, the couple will need his consent to the marriage.  

A judge may withhold permission for a marriage if he finds the betrothed parties 

show a disparity in age, and if he can see no benefit in the marriage (Art. 19).  

 

iii Marriage guardian (walī) 

 

Article 20 stipulates that when a mature girl (kabīra), who has reached the age of 17, 

approaches the court with a marriage request, the judge will first ask her legal 

guardian for his opinion. The guardian is required to respond to this request 

within a set time period. If her guardian does not object to the marriage or if his 

objections are ill-considered, the judge shall give permission for the couple to get 

married, provided the betrothed parties are of equal social status.  

 

In general, the father or the grandfather will act as the legal guardian to the 

marriage. If either one is not available or suitable, another male agnate, in the order 

of inheritance, can act as the marriage guardian, provided he is in a degree of 

consanguinity precluding marriage (maḥram) (Art. 21). Arts. 33-35 define exactly 

who is forbidden in marriage due to consanguinity and/or foster relationships. If 

the future bride or groom does not have any paternal family members who can act 

as the legal guardian, the judge will act as the guardian (Art. 24).  
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In addition to the SLPS provisions, reference is also made to article 34 of the Qadri 

Pasha Code (Shaqfa 1998: 191), this article reads as follows:  

‘The walī is a condition for the validity of the marriage of a minor boy and 

a minor girl,368 and adults who lack full legal capacity (ghayr mukallaf). The 

walī is not a condition for the validity of the marriage of free, sane, mature 

(i.e. past puberty) men and women – rather, their marriage is executed 

without a walī.’369  

 

In his commentary on the Syrian laws of personal status, Shaqfa writes that when a 

bride (the same accounts for the groom) has reached the age of puberty, i.e. she is 

‘of age’ (bāligha), and she is compos mentis (‘āqila), she can contract a marriage by 

herself, without her legal guardian (Shaqfa 1998: 199). Nevertheless, he continues, 

it is recommended for a mature and sane woman to delegate the authority of 

executing her marriage to a guardian since he has more experience in life than she 

does (1998: 199).  

 

iv Suitability of the groom (kafā’a) 

 

The suitability of the husband receives considerable attention in the SLPS and is 

dealt with in a separate section entitled kafā’a (Arts. 26-32). Article 20 (concerning 

legal capacity) already mentioned the concept of kafā’a, meaning that the betrothed 

parties ought to be of equal social status, regardless of their age.  

 

Article 26 reads that a marriage can only be valid if the husband is of equal social 

status to the wife. The other way around, i.e. a man marrying a woman beneath his 

social standing, is not considered problematic (see Art. 62 Qadri Pasha). Article 28 

states that the custom of the country (‘urf al-balad) will determine what can be 

designated as ‘equality of status’. 

 

The requirement of social parity is the exclusive right that belongs to the bride and 

her guardian (Art. 29; Welchman 2007: 73). The legal guardian may file a petition 

                                                      
368 Whether the (minor) bride is a virgin (bikr), i.e. not previously married, or a non-virgin girl (thayyib), 

i.e. widow or divorcée, is irrelevant (Shaqfa 1998: 199). 
369 The translation is taken from Welchman (2000: 125) and slightly adapted by the author. 
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to the court for annulment of the marriage (faskh al-nikāḥ) when his female (mature) 

ward has given herself in marriage, i.e. without his approval, to a husband who 

appears to be beneath her social standing (Art. 27).  

When, however, the wife is pregnant, or the decline in social status occurred 

during the marriage, the bride and her guardian lose the right to ask for an 

annulment of the marriage (Arts. 30-31). If, after the conclusion of the marriage 

contract, it turns out that the husband has lied about his social standing, both the 

wife and her guardian may file a petition for annulment of the marriage contract 

(Art. 32). 

 

v  Marriage registration 

 

Article 40 paragraph 1 stipulates that a couple needs to submit a marriage petition 

to a shar‘iyya  district judge (qāḍī al-manṭiqa), which should include the following 

documents:  

i. a certificate issued by the local official (i.e. mukhtār370) stating the name, 

age, and place of residence of both parties, the name of the marriage 

guardian, and a statement that there is no lawful impediment to the 

marriage (Art. 40.1 sub a); 

ii. a certified extract from the Civil Registry (qayd nufūs) certifying the 

betrothed parties’ civil status (Art. 40.1 sub b);  

iii. proof of a premarital medical examination attesting that there are no 

medical impediments to their marriage (Art. 40.1 sub c);  

iv. permission for marriage for those who serve in the army or those who are 

subject to military service (Art. 40.1 sub d);  

v. permission from the Security Department when one of the spouses is a 

foreigner (Art. 40.1 sub e).371 

                                                      
370 A mukhtār (lit. ’chosen person’) is the chief or headman of a village or a city district, who is 

responsible for, amongst other things, keeping record of births and deaths of the population of his 

village or district. It is an administrative position created by the Ottomans in the nineteenth century, 

which continues to exist in Syria today (Findley 1993). 
371 See also article 1 of Legislative Decree No. 272 (‘Conditions regarding Marriage of Syrians and 

Palestinians to Non-Arab Women’) of 4 November 1969. A foreign spouse needs to submit additional 

documents, including certified documents regarding the spouse’s civil status and religion issued 

through the Embassy, and proof of a HIV-test (see website of the Damascus Bar Association: 
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The SLPS also allows for the registration of customary or traditional marriages (i.e. 

‘urfī marriages) ex post facto under article 40 paragraph two. This article stipulates 

that a customary marriage can be registered once the required legal procedures are 

met. If, however, a child is born or a pregnancy is apparent, the marriage will be 

recognised without the required procedures.  

 

All marriages need to be registered in the court’s registry, after which the court 

sends a copy of the marriage certificate (ṣakk al-zawāj) within ten days to the 

Department of Civil Affairs (dā’irat al-aḥwāl al-madaniyya) (Art. 45.1).  

 

The same registration procedure applies to the certification of marriages (tathbīt al-

zawāj), unilateral divorce by the husband (ṭalāq, i.e. the ‘administrative’ or 

registered ṭalāq), proof of paternity (nasab), and death of a missing person (Art. 

45.3). 

 

vi Valid, irregular and invalid marriages 

 

If all the required conditions and procedures stipulated by the SLPS are met, the 

marriage shall be considered valid (ṣaḥīḥ) (Art. 47).  

 

In the event that some conditions are not fulfilled, the marriage is considered 

irregular (fāsid), meaning it is subject to annulment by a judge (Art. 48.1). Examples 

of irregular marriages are, amongst others, a marriage contracted under duress 

(ikrāh), a marriage contracted without witnesses, or when the betrothed parties or 

the witnesses did not have the competence to act. 

 

Some marriages cannot be repaired and are considered invalid or void (bāṭil) from 

the very beginning. The only example of a void marriage explicitly mentioned in 

the SPLS is a marriage between a Muslim woman and a non-Muslim man (Art. 

48.2). An invalid marriage is considered non-existent under the law, even if the 

purported marriage was consummated (Art. 50).  

                                                                                                                                       
http://www.damascusbar.org/english/LL%20Eng%20S%20marriage%20with%20foreigners.htm, 

accessed on 25 June 2013). 

http://www.damascusbar.org/english/LL%20Eng%20S%20marriage%20with%20foreigners.htm
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vii Legal effects of a consummated, irregular marriage 

 

An irregular marriage that has not yet been consummated shall be considered 

invalid and will not produce any legal effects associated with a valid marriage 

(Art. 51.1). However, consummation (dukhūl) of an irregular marriage does entail 

certain legal effects, namely:  

- a portion of the dower has to be paid (either the proper dower or, if the 

dower was specified, the specified dower, whichever is the smallest (Arts. 

51.2 sub a and 63 SLPS);  

- children born from such a marriage shall receive the father’s family name 

(Art. 51.2 sub b in conjunction with article 133 SLPS);  

- impediment to marriage due to affinity (muṣāhara) (Art. 51.2 sub c);  

- the rules pertaining to payment of 

(i) post-divorce maintenance (‘idda nafaqa) following the separation 

by or death of the husband, and  

(ii) maintenance following divorce during the waiting (‘idda) period, 

will come into effect; 

- rules regarding hereditary succession between the spouses, however, do 

not apply (Art. 51.2 sub d).  

 

A wife who entered into an irregular marriage in good faith shall be entitled to 

marital maintenance (nafaqa zawjiyya), as long as she is unaware of the defective 

nature of the marriage (Art. 51.3). 

 

 

II The effects of marriage: marital rights and duties 

 

Part IV of the SLPS deals with ‘the effects of marriage’ and is subdivided into three 

sections: dower, housing and maintenance, all of which are financial obligations 

falling upon the husband, in return for certain obligations falling upon the wife.  
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viii Dower 

 

The stipulation of a dower (mahr) is a vital condition for a valid marriage, whether 

it is specified in the contract or denied (Art. 53). The dower is a wife’s prerogative 

and a husband’s obligation (Arts. 53 and 60). In fact, an unpaid dower is 

considered a debt (dayn) of the husband to his wife (Art. 54.3 and 5). 

 

The SLPS stipulates that the amount of the dower may vary, in that there is no 

upper or lower limit to it (Art. 41.1 and 2). However, distinction is made between 

the proper dower (mahr al-mithl) and the specified dower (mahr al-musammā). When 

the dower is not specified in the contract or when the specified dower is irregular, 

a proper dower will be determined based on that what is considered equal to that 

of her peers (Art. 61.1). To determine a suitable dower amount commensurate with 

that of her peers, the judge shall follow the local custom (‘urf) (Art. 55).  

 

A dower is generally divided into two parts, namely a prompt dower (mahr 

mu‘ajjal) and a deferred dower (mahr mu’ajjal). The prompt dower ought to be paid 

upon conclusion of the marriage contract (Art. 55); the deferred part has to be paid 

when the marriage is terminated due to an irrevocable divorce or death (Art. 56).  

 

ix Payment of the dower and consummation of marriage 

 

When a husband divorces his wife before the marriage was consummated or 

before the couple has had the opportunity to consummate the marriage, i.e. valid 

seclusion (al-khalwa al-ṣaḥīḥa), the husband has to pay half of the dower to his wife 

(Art. 58).  

 

If, however, in the event of an irrevocable divorce, the husband can prove it is his 

wife’s fault that they are irrevocably divorced, his obligation to pay the dower 

expires (Art. 59).  
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x Maintenance obligations of the husband 

 

The husband’s maintenance (nafaqa) obligations include the following: housing, 

clothing, food, medical care, and domestic help; the latter only if this is appropriate 

to her social standing (Art. 71.1). The husband’s obligation to provide a marital 

home for the wife is addressed in a separate section of the SLPS, namely in articles 

65-70.  

 

The husband ought to provide his wife a house that is suitable to her social 

standing (Art. 65). In case of polygamy, the first wife needs to consent to sharing 

the marital home with a co-wife (Art. 67), and he needs to provide equal housing to 

all his wives (Art. 68). A husband cannot house his wife with his relatives if it is 

established that co-habitation with them would damage her; however, if he 

happens to have a minor child, who has not yet reached the age of discretion (ghayr 

al-mumayyiz), she will have to accept the child into their household (Art. 69). 

 

The level of maintenance to be provided by the husband depends on his financial 

situation, although a minimal level (ḥadd al-kifāya) has to be met (Art. 76). The 

amount of maintenance may be increased or decreased due to inflation, deflation 

or a change in the financial situation of the husband; a claim for an increase or 

decrease of maintenance can be backdated up to a maximum of six months (Art. 

77).  

 

xi Obedience of the wife 

 

After the wife has received the prompt dower, she is obliged to live together with 

her husband (Art. 66). The issue of co-habitation is closely connected to the concept 

of disobedience (nushūz). Article 74 stipulates that if a wife is disobedient (nāshiza) 

to her husband, she loses her right to maintenance, for as long as she is 

disobedient.  

 

A wife will be considered disobedient if she leaves the conjugal house without a 

lawful reason or if she prevents her husband from entering her house before 

asking him to be moved to another house (Art. 75). A wife may also forfeit her 
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maintenance right if she works outside the house without her husband’s consent 

(Art. 73).  

 

If the husband, however, did not yet pay the prompt dower or if he did not 

prepare a suitable marital home for her, meaning that he has provided a house that 

meets the legal requirements (a maskan shar‘ī), she may refuse to co-habit with him 

(Art. 72.2).  

 

 

III Dissolution of marriage: types, requirements and consequences 

 

xii Repudiation (ṭalāq) by the husband 

 

Ṭalāq is a unilateral repudiation of a wife by the husband. It is the standard form of 

divorce and is regulated in articles 85-94.  

 

Article 85.1 stipulates that a man of eighteen years or older has the legal capacity to 

divorce his wife by ṭalāq. A married man who has not yet attained the age of 18, but 

who is considered legally mature (bulūgh), has two options to divorce: (i) a judge 

will pronounce the ṭalāq (taṭlīq), or (ii) the young man’s own ṭalāq will be authorised 

by the judge if the judge finds some benefit (maṣlaḥa) in it (Art. 85.2). 

 

A husband can simply pronounce the formula ‘I divorce you’ either verbally or in 

writing (Art. 87.1). A husband can also delegate his ṭalāq right to someone else, i.e. 

divorce by proxy, including his own wife (Art. 87.2). A delegated ṭalāq right to the 

wife (a tafwīḍ al-ṭalāq) has to be laid down in the marriage contract (Shaqfa 1998: 

381-82). If such a clause is inserted into the contract, the wife is allowed to divorce 

herself from her husband when, for example, he marries another wife. 

 

Each ṭalāq has to be pronounced in a separate session. The SLPS does not recognise 

a so-called ‘triple ṭalāq’, i.e. the formula ‘I divorce you’ said three times in a row 
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(Art. 92). A ‘triple ṭalāq’ is considered a single ṭalāq, thereby giving the couple the 

opportunity to reconcile (Takim: 443). 

 

The SLPS considers a repudiation pronounced by a man who is intoxicated, under 

duress, or overwhelmed by anger, and therefore does not know what he is saying, 

to be without legal effect (Art. 89). If a repudiation is intended only as a threat, to 

induce some action, or as an oath, it is also subject to nullification (Art. 90). 

 

xiii Revocable and irrevocable ṭalāqs 

 

A distinction has to be made between a revocable (raj‘ī) and an irrevocable (bā’in) 

ṭalāq. A revocable ṭalāq means that the husband may revoke the divorce by taking 

his wife back during the waiting period (‘idda) (Art. 118.1).  

 

However, this revocation right is not unlimited; the maximum number of 

revocable ṭalāqs is two (Art. 91), after the third ṭalāq the divorce becomes 

irrevocable and thus final (bā’in) (Art. 94).  

 

Other types of final, irrevocable ṭalāqs are:  

- ṭalāq pronounced before the marriage was consummated or valid seclusion 

occurred; 

- ‘divorce for compensation’ (al-ṭalāq ‘alā badal) or (mukhāla‘a) divorce; 

- judicial divorce on the ground of a defect of the husband that prevents 

consummation of the marriage; 

- divorce on the grounds of discord between the spouses (Arts. 94, 108; 

Shaqfa 1998: 403).  

 

In the event that the husband does not revoke a ṭalāq during the waiting period, the 

marriage will be considered dissolved once the waiting period has elapsed (Art. 

118.2). If the couple wants to be re-united again, they would have to renew their 

marriage, thus entering a new contract, which should also include a new dower 

(Art. 119; Shaqfa 1998: 403).  
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A husband who pronounced three ṭalāqs, after which the divorce has become final, 

can only re-marry his wife after she first marries and divorces another man. Only 

then she can enter into a new marriage with her former husband (Arts. 120 and 36).  

 

xiv Arbitrary divorce (ṭalāq al-ta‘assuf) 

 

Article 116 stipulates that when a man pronounces an irrevocable ṭalāq while he 

suffers from a deadly disease or he is in a bad state and he subsequently dies 

because of his disease or condition during her waiting period, her right to inherit 

from her deceased husband will not be forfeited, provided she has the legal 

capacity to inherit from him in the period from the pronouncement of the ṭalāq 

until his death. 

 

Article 117 enables the court to honour a woman’s claim for compensation from 

her ex-husband when it is apparent to the court that the husband acted arbitrarily 

and divorced her without reasonable cause (sabab ma‘qūl). If she, as a result thereof, 

will suffer hardship and poverty, the court may impose compensation payments 

upon the ex-husband, thereby taking his circumstances and the degree of the 

arbitrariness into account.  

 

The husband can be forced to pay maintenance (nafaqa) up to three years, in 

addition to the regular post-divorce maintenance (‘idda nafaqa). Finally, the article 

reads that the judge may, in accordance to the circumstances, impose either a lump 

sum payment or payment in monthly instalments. There is no prescriptive period 

for filing a compensation claim based on arbitrary divorce (‘Atari 2006: 121).372 

 

The husband has to prove he had a lawful reason (sabab mashrū‘) to divorce her 

(‘Atari 2006: 121; Shaqfa 1998: 434); 373  while the wife has to prove she is 

impoverished (Shaqfa 1998: 435). However, a husband who arbitrarily divorces his 

                                                      
372 Court of Cassation, shar‘iyya chamber, 20 November 1970 (no case number mentioned). 
373 Court of Cassation, shar‘iyya chamber, 16 March 1963 (no case number mentioned). 
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wife shall not be obliged to pay compensation when there are others, for example 

relatives, who can financially support her (‘Atari 2006: 121).374  

 

xv Mukhāla‘a divorce  

 

Mukhāla‘a divorce proceedings are regulated in articles 95-104. In a mukhāla‘a 

divorce, the spouses sign a divorce contract in which the husband agrees to divorce 

his wife, in exchange for which the wife agrees to renounce some or all of her 

financial rights.  

 

A mukhāla‘a contract has to meet the following requirements: a valid marriage, 

both parties must have legal capacity (Arts. 85 and 95); agreement of both parties 

through exchange of offer and acceptance (Art. 96), and it should include a 

compensation payment (Shaqfa 1998: 446-453). However, a wife who has not yet 

reached the age of majority (sinn al-rushd) cannot be obliged to pay the 

compensation payment without the consent of her financial guardian (walī al-māl) 

(Art. 95.2). 

 

There has to be a compensation payment (badal al-khul‘), i.e. a recompense or 

consideration that the wife offers to the husband in exchange for divorce, for a 

mukhāla‘a divorce to take effect. Without a compensation payment the divorce 

would not be considered a mukhāla‘a divorce, but a regular revocable ṭalāq (Art. 

100). 

 

The contracting parties are free to decide on the amount or value of the 

compensation (Art. 97). If another payment besides the dower and marital 

maintenance is stipulated in the contract or when nothing is stipulated in the 

contract, in either event rights connected to the dower and the marital maintenance 

will be forfeited (Art. 98 and 99).  

 

If a divorcing couple stipulates that the husband will be dismissed, in exchange for 

divorce, from paying nursing fees to the wife (mother) or when it is agreed that the 

                                                      
374 Court of Cassation, shar‘iyya chamber, decision number 647/693, 28 September 1981; Welchman 2007: 

127. 
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child will stay with the wife (mother) for a specified period, and if the wife then 

remarries or when she leaves the child, the ex-husband may claim the equivalent 

amount for the nursing fees or the child maintenance for the remaining period 

(Art. 102.1). It is however not possible to stipulate that the husband will take a 

child in his care while the child is in an age where he/she is entitled to stay with 

his/her mother, i.e. the nursing (ḥāḍana) period (Art. 103). 

 

xvi  Reconciliation before registration of ṭalāq and mukhāla‘a 

 

When a ṭalāq or a mukhāla‘a action is taken to court, the judge will have to defer 

acting upon the case for one month in the hope of reconciliation between the 

spouses (Art. 88.1).  

Once that month has passed, both parties will be called to appear in court if the 

husband persists in his action for divorce (ṭalāq) or if the couple persists in their 

mukhāla‘a request. The judge will listen to their disagreement and has a legal duty 

to try to resolve their differences. To this end the judge will involve the families of 

the spouses and any other person capable of resolving those differences (Art. 88.2).  

 

If the reconciliation attempts fail, the judge can allow for the registration of the 

ṭalāq or the mukhāla‘a contract (Art. 88.3).  

 

If neither spouse follows up on the divorce action within three months after the 

filing of the request, i.e. does not (re-)appear in court to take action; the request will 

be considered dropped (Art. 88.4). 

 

xvii Judicial divorce (tafrīq) 

 

The SLPS recognises various grounds for judicial divorce (tafrīq), divided into four 

types: 

 

V. tafrīq on the grounds of disease or defect (‘ilal), which include: 

a. a husband’s defect which prevents consummation of the marriage, 

provided the wife does not suffer from the same defect (Art. 105.1); 
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b. a husband who has become insane after the marriage conclusion 

(Art. 105.2); 

c. a husband’s impotence (Art. 106.2); 

 

A wife cannot seek divorce on the grounds of her husband’s defect under article 

105, if she knew about it before the marriage conclusion or agreed to accept it (Art. 

106). The judge will determine whether the disease or defect is curable or not, if it 

is incurable he will dissolve the marriage. If, however, there is a possibility for a 

cure, the judge should defer the claim for a period of maximum one year in the 

hope of recovery, if the husband is not cured, the judge may dissolve the marriage 

(Art. 107). A divorce issued on one of the grounds listed above will be a final 

divorce (ṭalāq bā’in) (Art. 108). 

 

VI. tafrīq on the grounds of absence or disappearance (ghayba)  

 

When a husband is absent or missing without a reasonable justification or when he 

is sentenced to more than three years in prison, the wife can, after one year of his 

absence or imprisonment, file a petition for divorce, even if the husband has the 

financial means to support her (Art. 109.1). A divorce on this ground is revocable, 

for if the husband reappears or is released from prison during the waiting period, 

he can take his wife back (Art. 109.2). 

 

VII. tafrīq on the grounds of non-payment of maintenance (‘adam al-infāq)  

 

A wife may seek divorce when her husband abstains from paying maintenance to 

her, when he is capable of doing so and his inability to pay cannot be proven (Art. 

110.1). If the husband is absent or he proofs his inability to pay, the judge may give 

the husband time (not more than three months) to mend his ways; if he fails to do 

so, the judge will pronounce the divorce (Art. 110.2). A divorce on this ground is 

also revocable, for the husband can take his wife back during the waiting period 

provided he proofs he has sufficient financial means and he is prepared to pay 

maintenance (Art. 111). 
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VIII. tafrīq on the grounds of discord between the spouses (shiqāq bayna al-

zawjayn)  

 

Both spouses can bring a judicial divorce petition to court on the grounds of 

discord, claiming that the other is causing so much harm (ḍarar) that it impossible 

to continue their marriage (Art. 112.1). If harm can be proved and the judge fails to 

reconcile the spouses, he can divorce them; this divorce will be considered an 

irrevocable divorce (Art. 112.2). If harm cannot be proved, the judge will postpone 

the proceedings for at least a month in the hope of reconciliation (Art. 112.3).  

 

xviii  Judicial divorce and court-ordered arbitration 

 

Article 112 paragraph 3 stipulates that if the plaintiff persists in his/her claim and 

reconciliation cannot be achieved, the court will appoint two arbiters from the 

family of the spouses or persons who the judge considers capable of bringing 

about reconciliation.  

 

If reconciliation efforts by the arbiters fail and harm is established and it has been 

established that discord is caused by ‘wrongdoing’ (isā’a) of the husband, the 

arbitrators will decide upon an irrevocable divorce (Art. 114.1).  

 

If the discord for the greater part is to blame on the wife or equally caused by both 

parties, the arbiters shall decide upon judicial divorce on condition that the wife 

returns the full or part of the dower, as is deemed appropriate considering the 

degree of the ‘wrongdoing’ (Art. 114.2).  

 

If the arbiters find no fault with either of the spouses, they may propose to dissolve 

the marriage by a mukhāla‘a divorce, but only if the wife agrees to give up her 

financial rights in exchange for divorce. This latter option is only possible when the 

arbiters are convinced that discord between the spouses is deep-rooted and cannot 

be solved (Art 114.3).  

 

When the two appointed arbitrators complete the arbitration procedure, they 

submit a report to the judge (Art. 115). When a judge rejects the report of the 
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arbiters, he will appoint two other arbiters or he will add a third one (Art. 114.4). A 

third arbiter has to side with one of the dissenting arbiter’s advice, as he cannot 

deliver his own independent advice.375 

 

xix Waiting period and post-divorce maintenance 

 

The waiting period is generally three complete menstrual cycles after the 

pronunciation of the divorce for a menstruating non-pregnant woman (Art. 121.1). 

The duration of the ‘idda for a widow is four months and ten days (Art. 123), for 

pregnant women until she gives birth or miscarries (Art. 124), for women who 

have had no menstruation for an extended period it is one complete year (Art. 

121.2), and three months for those who are in their menopause (Art. 121.3).  

 

During the ‘idda period following divorce, annulment of the marriage or death, a 

woman is not allowed to remarry. 

 

When the marriage is not consummated or when it is established that they did not 

have the opportunity to consummate the marriage, the compulsory waiting period 

(‘idda) does not have to be observed (Art. 126). 

 

Article 83 (in conjunction with article 125) stipulates that a husband is obliged to 

pay his ex-wife post-divorce maintenance (nafaqat al-‘idda), for the period that she 

is serving the waiting period, following ṭalāq, judicial divorce (tafrīq), annulment 

(faskh) or death.  

 

  

                                                      
375 Personal communication with senior lawyer ‘Ali Mulhim, Damascus, 13 April 2008. 
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‘Familierecht in Syrië: Een Pluraliteit van Wetten, Normen, en Rechtspraktijken’ 

 

 

Dit proefschrift is het resultaat van mijn promotieonderzoek naar familierecht in 

Syrië. Het doel van dit rechtsantropologisch onderzoek was het Syrische 

familierecht te bestuderen en te duiden vanuit de sociaal-politieke en culturele 

context waarin dit recht is gesitueerd en functioneert. Het onderzoek is voor een 

belangrijk deel gebaseerd op veldwerk in Syrië, bestaande uit interviews en 

participerende observatie in verschillende familierechtbanken in Damascus. Ik heb 

beoogd aan te tonen dat het Syrische familierecht wordt getypeerd door een 

diversiteit en veelvoud aan wetten, rechtbanken, jurisdicties, rechtspraktijken en 

andere vormen van normatieve ordening. Deze rechtspluraliteit komt niet alleen 

tot uiting in het brede palet van wetgeving, maar manifesteert zich ook op politiek-

strategisch niveau en in het dagelijkse sociale leven van individuen. 

 

Het eerste deel van dit proefschrift concentreert zich op de historische, juridische 

en politieke ontwikkelingen en aspecten van het Syrische familierechtsysteem 

vanuit een breed, staatsrechtelijk perspectief. In het tweede deel wordt nader 

ingegaan op de rechtspluraliteit op micro-niveau, dat wil zeggen dat de inhoud 

van de verschillende familiewetten en rechtspraktijken van enkele 

familierechtbanken in Damascus in meer detail worden geanalyseerd. 

 

Hoofdstuk 1 begint met een historische inleiding waarin uiteengezet wordt hoe de 

positie van religie, in het bijzonder islam en islamitisch (familie)recht, zich ten 

opzichte van het centrale staatsgezag heeft ontwikkeld vanaf de Ottomaanse tijd 

tot de huidige tijd. Het Ottomaanse rijk, net als het Syrië van vandaag, was een 

multireligieuze staat met een moslimmeerderheid en verschillende niet-moslim 

minderheden, in het bijzonder Joden en Christenen. Burgers behorend tot deze 

niet-moslimse gemeenschappen hadden het recht kwesties van familierechtelijke 

aard, met name huwelijk en echtscheiding, binnen eigen kring te regelen. De 

hedendaagse pluraliteit binnen het familierecht is goeddeels terug te voeren op de 
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bestuurlijke en juridische organisatiestructuren van het Ottomaanse rijk, waar het 

huidige Syrië van de zestiende tot begin twintigste eeuw deel van uitmaakte.  

 

In hoofdstuk 2 worden de verschillende familiewetten en rechtbanken, zoals die 

nu in Syrië te vinden zijn, in kaart gebracht. De Wet op het Persoonlijk Statuut 

(hierna WPS), uitgevaardigd in 1953, is de algemene, leidende wet in het 

familierecht en is van toepassing op alle Syriërs. De Druzische, christelijke en 

joodse gemeenschappen hebben echter wel wetgevende en rechtsprekende 

bevoegdheid in specifieke kwesties, zoals verloving, huwelijkssluiting en 

huwelijksontbinding. Zoals hierboven aangegeven, is er binnen het (op 

Ottomaanse geïnspireerde) Syrische familierechtsysteem een tweedeling tussen 

moslims en niet-moslims te onderscheiden. Deze tweedeling kan leiden tot 

gecompliceerde situaties wanneer deze verschillende jurisdicties met elkaar in 

aanraking komen, bijvoorbeeld in het geval van een interreligieus huwelijk of 

wanneer een (veelal christelijke) echtgeno(o)t(e) zich bekeert tot de islam om zo 

bijvoorbeeld een echtscheiding te verkrijgen. In deze tweedeling valt ook nog een 

disbalans te constateren omdat de familiewet en de familierechtbanken voor 

moslims een duidelijke voorkeurspositie genieten ten opzichte van de niet-

moslimse.  

 

In het heden en verleden stuitten hervormingspogingen van de overheid, al dan 

niet aangespoord door vrouwen- en civil society groepen, binnen het familierecht 

vaak op verzet van de verschillende religieuze gemeenschappen. Hoofdstuk 3 gaat 

nader in op enkele recente hervormingspogingen. Gedurende het laatste 

decennium zijn er verschillende pogingen ondernomen, de een meer succesvol dan 

de ander, om wijzigen door te voeren in de WPS en andere familierechtelijke 

statuten. In dat licht worden de belangrijkste (voorgestelde) wijzigingen en de 

daarmee gepaard gaande publieke debatten nader besproken. In een afsluitende 

analyse wordt er gepoogd een antwoord te geven op de vraag waarom 

hervormingen in het familierecht altijd (tot heel recent) een politiek gevoelige 

kwestie zijn gebleven. Ik betoog in dit hoofdstuk dat de pluraliteit in het 

familierecht wordt ingezet als politiek instrument door de Syrische overheid en 

door de verschillende religieuze groepen, bestaande uit zowel conservatieve 
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moslims als christenen. De eerstgenoemden hebben veel te winnen bij de 

instandhouding van het systeem.  

 

Het tweede deel van het proefschrift (vanaf hoofdstuk 4) concentreert zich op de 

verhouding recht en cultuur. Allereerst wordt de culturele context waarbinnen het 

Syrische familierecht opereert beschreven. Immers, voor een goed begrip van het 

familierecht is het noodzakelijk te begrijpen hoe familie- en genderverhoudingen 

sociaal en cultureel zijn geconstrueerd. In dat verband wordt een aantal 

sleutelconcepten besproken, waaronder patriarchale familiestructuren, 

zedelijkheid en gepast gedrag, familie-eer, seksualiteit van de vrouw en 

huwelijksidealen. Een analyse van deze begrippen of concepten is belangrijk 

omdat zij ten grondslag liggen aan de organisatie van het familieleven in Syrië en 

de inhoud van de verschillende familiewetten. In het tweede deel van hoofdstuk 4 

worden de bepalingen inzake huwelijk en huwelijksontbinding van de WPS en de 

belangrijkste christelijke familierechtelijke statuten aan een nadere analyse 

onderworpen. Uit deze analyse komt naar voren dat het patriarchale familiemodel 

aan de basis van de verschillende wetten ligt en dat dit model in de juridische 

context op deze manier in stand wordt gehouden en bekrachtigt.  

 

De rode draad die door het tweede deel van dit proefschrift loopt, is mijn betoog 

dat veel normen en opvattingen over huwelijk- en familierelaties, zedelijkheid, 

sociaal gepast gedrag, en andere sociale leefregels en omgangsvormen, gedeeld 

werden door alle gemeenschappen in Syrië, ongeacht religie. Een belangrijke 

bevinding, naar aanleiding van mijn observaties in enkele familierechtbanken in 

Damascus, was dat de waardering en de invloed van deze sociale en patriarchale 

normen en waarden inzake huwelijks- en familierelaties gedeeld werden door de 

verschillende deelnemers in de juridische arena. In de verschillende 

familierechtbanken werden deze normen en opvattingen keer op keer geuit en 

bevestigd door alle deelnemers in het juridische verkeer, dus door zowel rechters, 

procederende partijen, advocaten, getuigen en andere ‘passanten’ in de rechtbank. 

Dit komt vooral tot uiting in de illustratieve case studies die zijn opgenomen in de 

hoofdstukken 5 en 6. 
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Hoofdstuk 5 heeft betrekking op de toepassing van de WPS in de praktijk, waarbij 

nader wordt ingegaan op de juridische procedures en andere rechtshandelingen in 

één van de sharʻiyya rechtbanken van Damascus. In dit hoofdstuk beschrijf en 

analyseer ik de voor- en nadelen van de veelzijdigheid en flexibiliteit van de WPS 

en het juridische systeem. Het meest duidelijke voorbeeld van de flexibiliteit van 

het systeem is de erkenning en registratie van zogenaamde ʻurfi (traditionele, niet-

geregistreerde) huwelijken en verstotingen. In dat geval is er buiten de rechtbank 

een huwelijk gesloten of een verstoting uitgesproken, waarvoor vervolgens op een 

later tijdstip een verzoek tot erkenning en registratie bij de rechtbank wordt 

ingediend. Deze huwelijken en echtscheidingen zijn meestal gesloten, 

uitgesproken of overeengekomen in overeenstemming met het gewoonterecht en 

worden door de staat in de regel ex post facto erkend. Overigens wordt meestal 

gelijktijdig de wettelijke afstamming van kinderen geboren uit dergelijke 

huwelijken vastgesteld. Ik betoog dan ook dat de Syrische overheid dus geen 

exclusieve, regulerende bevoegdheid claimt op het terrein van het familierecht, 

omdat zij (bij wet) toestaat dat huwelijken gesloten of ontbonden volgens het 

gewoonterecht kunnen blijven voortbestaan en worden erkend. Een dergelijke 

flexibiliteit van het systeem kan voordelig uitwerken en biedt ruimte voor 

creatieve oplossingen, waarvan in dit hoofdstuk een aantal voorbeelden gegeven 

worden. 

 

In hoofdstuk 6 wordt in detail ingegaan op de Wet op het Persoonlijke Statuut voor 

de katholieke denominaties in Syrië (hierna WPSK), uitgevaardigd in 2006. Tevens 

wordt er uitgebreid aandacht besteed aan de procedures en werkwijze van de 

katholieke rechtbank in Damascus. Deze kerkelijke rechtbank kent enkele zeer 

specifieke kenmerken in vergelijking met andere Syrische familierechtbanken. Mijn 

hypothese is dat dit vooral terug te voeren is op het feit dat katholieke rechters hun 

opleiding in canoniek recht volgen aan één van de rechtscolleges in het Vaticaan en 

de WPSK goeddeels is gebaseerd op Oosters canoniek recht uitgevaardigd door de 

Katholieke Kerk in Rome. Een ander kenmerkend verschil is het verschil in visie op 

het huwelijk, immers de katholieke kerk beschouwt het huwelijk als een sacrament 

en deze kan daarom slechts in zeer uitzonderlijke gevallen ontbonden worden. 

Aangetoond dient te worden dat er eigenlijk nooit sprake is geweest van een 

geldig kerkelijk huwelijk en alleen in zo’n geval kan een dergelijk huwelijk 
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ongeldig (nietig) worden verklaard door de katholieke rechtbank. Ik eindig dit 

hoofdstuk met de constatering dat in zowel de door mij bezochte sharʻiyya als in de 

katholieke rechtbank in Damascus heersende normen en waarden als traditionele 

rolverdeling binnen het huwelijk, gehoorzaamheid van de vrouw, kuisheid en het 

hooghouden van eer en naam van de familie, alomtegenwoordig waren. Vooral 

tijdens het verhoren van de procederende partijen en de getuigen betrokken bij 

echtelijke geschillen kwamen deze normen en waarden voor het voetlicht.  

 

Het proefschrift wordt afgesloten met een samenvattend, concluderend hoofdstuk 

(Conclusies) waarin een overzicht van de belangrijkste bevindingen en conclusies 

van de voorgaande hoofdstukken (1-6) worden gepresenteerd. Zoals hierboven al 

uiteen is gezet, is de belangrijkste conclusie van dit proefschrift dat het Syrische 

familierecht wordt gekenmerkt door een diversiteit en pluraliteit aan wetten, 

rechtbanken, jurisdicties, rechtspraktijken en andere vormen van normatieve 

ordening.  

 

Ik hoop met dit proefschrift een bescheiden doch substantiële en waardevolle 

bijdrage te hebben geleverd aan het bestaande corpus van wetenschappelijke 

literatuur over hedendaags familierecht in het Midden-Oosten. De veelkleurigheid 

van het hedendaagse Syrische familierecht is het product van de historische, 

politieke en communautaire ontwikkelingen en verhoudingen; het zijn diezelfde 

ontwikkelingen en verhoudingen die de huidige strijd en de gebruikte retoriek van 

de nu strijdende partijen in Syrië (deels) kunnen verklaren. In dat licht hoop ik dat 

dit proefschrift ook kan bijdragen aan een breder en diepgaander begrip van het 

conflict waarin Syrië momenteel verwikkeld is. 

  



 

 



 

 

287 

 

Curriculum Vitae 

 

 

Esther van Eijk was born on 18 August 1976 in Rotterdam, The Netherlands. She 

commenced her legal studies in 1995 at the Law Faculty of Leiden University. In 

2000 she obtained her ‘basisdoctoraal’ (diploma equivalent to a Masters) in 

International Law, with a specialisation in Human Rights, Refugee and Gender 

Issues. Her thesis was entitled ‘Women fleeing from domestic violence – Protection 

against expulsion under the Women’s Convention’. Upon completion of her law 

studies, she worked for a Palestinian NGO in East Jerusalem in the field of human 

rights and rights of women & children in 2001-2002. She was intrigued by the 

region and the delicate relationship between law and religion, and therefore 

sought to further her career in Middle Eastern family law. After having completed 

a BA in Arabic languages and cultures at the Faculty of Humanities, Leiden 

University, in 2006, she embarked on her PhD project ‘Family Law in Syria’ at the 

Leiden University Institute for Area Studies in 2007. Her research interests and 

expertise include Middle Eastern law, Islamic family law, legal anthropology, 

gender and human rights issues, both in the academia and beyond.  

  



 

 

 

  

 


