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Communal Boundaries Reconsidered:
Jews and Christians Appealing to
Muslim Authorities in the

Medieval Near East.



Modern scholarship has produced an abundance dfswam the history of Jews and
Christians in Muslim realms. Quite often these vgofkcus on the status of these
communities as religious minoritiéswith regard to this theme, scholars have been
divided as to whether Islam showed tolerance orexgion towards non-Muslims. Yet
the question of status, interesting as it is, nmafact be misleading. This is primarily due
to its underlying assumptions and the perspeciivesmpels us to adopt. It assumes a
relationship of rulers and subjects based upon aamaindistinction, i.e. a Muslim is a
ruler and a non-Muslim is hence a subject. Furtloeemit assumes a centralist ruling
agenda derived from one center that essentiallyt beienforced upon an entire region in
an equal manner. These assumptions do not takedetunt the possibility of a society
that could have been structured under differentngeand that adhered to different
principles of governance. It does not take intooaot different sets of relations between
different social layers.It prevents us from attributing greater weighthie meaning of
localism and custom: two factors which must haxsy@tl a crucial role in the formation
of relations among Muslims, Jews, Christians argeioteligious groups. These sets of
relations were not necessarily based on principfesommunal demarcation that had
been prescribed by certain individuals or smallugoof the elite (whether Muslim or
non-Muslim).

No doubt, an alternative perspective should take account a greater variety of
factors and be prepared to exercise a greatemfi@akibility towards the outcome of an
analysis of the existing data. A simpler way fopegaching the question of relations
among these communities is to address the isstreggonse” rather than of “status.” A
response is something which we can safely ass#routi risking anachronistic setbacks.

Quite often we find modern scholars adopting insight caution when analyzing the

! For works which adopted the question of status Aeé. Tritton, The Caliphs and Their Non-Muslim
Subjects: A Critical Study of The Covenantldiar (London: F. Cass, 1970); Bat Ye'dihe Dhimmi: A
Historical Survey of Jews and Christians under isléLondon: Associated University Presses, 1984);
Antoine FattalLe statut légal des non-musulmans en pays d'I{Bierut: Recherches publiées sous la
direction de I'Institut de Lettres Orientales de/®aith, 1958); Walter Fischel,Jewsin the Economic and
Political Life of Mediaeval IslanfNew York: Ktav Pub. House, 1969); Norman A. &téin, The Jews of
Arab lands: A History and Source BodRhiladelphia: Jewish Publication Society of Armoari 1979);
Bernard Lewis,The Jews of IslanfPrinceton: Princeton University Press, 1984); MBr CohenUnder
Crescent and Cross: The Jews in the Middle ABesiceton: Princeton University Press, 1994).

2 An attempt to consider a different social struethas been proposed by CoherUimder Crescent and
Cross ch. 6. Cohen employs the terms hierarchy, maligiand ethnicity as parameters of analysis of
premodern societies. Nevertheless the initial pserns that of status deriving from an hierarchszaliety.



behaviors of pre-modern societies. Almost too gas#é tend to assume that values and
norms of our own time were those that prevailed regre society of an ancient past and
in a different geographical locatiGrwhile social divisions based on religious affiliais
are familiar to us from recent history, we shoulot mutomatically assign them to
societies of the medieval Near East, at least mahé rigid forms found in the West.
“Response,” however, unlike “status,” is a humampufse rather than a value. Thus, we
walk on safer ground in tracing the “response” when think about the encounter of
local Near Eastern populations with Islam. For dhe,advent of a new religious-military
force that took the place of older imperial regingesild not have left these populations
indifferent? Yet we may assume many other aspects of Islanstimatld have triggered a
response, whether direct or indirect, by those mtw paid their taxes to a caliph and not
the Byzantine or Sasanian rulers. The questioregpponse, by its nature, is much more
diverse. How a given reality is perceived variesrfrone group to another and even from
one individual to another within the same groupisThay be attributed to a wide set of
factors of a psychological, sociological, and ctinature. Hence, the way in which
communal leadership reacted to the arrival, aret Iatthe presence of Islam, could have
differed from that of that of lower social stratumis is precisely this difference in
response that will be sought in our discussionwelo

In the present paper we shall attempt to exanhieessue of response by focusing
on two expressions of it: a) the response of nomslivhs to the possibility to litigate in
Muslim courts; b) the response of non-Muslims te ifivolvement of Muslim rulers in
internal non-Muslim communal disputes. These tWegaldly separate matters are in fact
intertwined, since they both represent a case iittwhon-Muslims made use of their
freedom of recourse to Muslim authority in orded&al with matters of concern. Muslim

rule offered non-Muslims, among other things, @eeess to its legal courts. At the same

® George E. Marcuglites: Ethnographic Issug@lbuquerque: University of New Mexico Press,1988)
10.

4 For selected literary works composed by Jews amistzans which reflect a direct response to thivalr
of Islam see: Paul J. Alexander, “Medieval Apocabg as Historical Sourcesfmerican Historical
Review73 (1968), pp. 97-118; Patricia Crone and Michaebk, Hagarism: The Making of the Islamic
World (New York: Cambridge University Press, 1977); Ssyid. Griffith, The Beginnings of Christian
Theology in Arabic: Muslim-Christian Encountersthre Early Islamic PeriodBurlington, Vt: Ashgate,
2002); Robert G. Hoylandeeing Islam as Others Saw It: A Survey and Evialuatf Christian, Jewish,
and Zoroastrian Writings on Early Islagfrinceton: Darwin Press, 1997).



time, however, it prescribed the maintenance of dkisting non-Muslim tribunals as
autonomous institutions. In other words, non-Muslicould have chosen to bring their
lawsuits before either their own communal judgesefore a Muslim gadi.Modern
scholars tend to disagree as to how common thisgghenon was among non-Muslims.
Yet one cannot ignore the frequent reference gived in both non-Muslim and Muslim
literary materials that survived from the periodden discussiofi. Another aspect that
seemed to evolve as Muslim rule grew older wasftbguency in which the Muslim
authorities took part in internal communal affailsnon-Muslims. Yet what may be
ascribed to Muslim initiative was quite often tlesult of non-Muslim invitatiod. These
two aspects could be seen, by those who argue fogid system of communal
demarcation, as an encroachment upon communal hdesdof the non-Muslinds.
Alternatively, however, it may also be perceivecaasexample of how boundaries were
theoretical and almost non-existent in practices Hifference in perception is somewhat
parallel to the one that existed between membetiseofeligious elite and non-elite in the
non-Muslims’ response. The former, wishing to maimtcommunal boundaries and
enforce their centralist role as communal leadgpposed what they took as a breach of
these boundaries. Yet the latter, through theigufemt appeal to Muslim courts and
invitation of Muslim involvement in their affairspanifested much less zeal toward the
formal boundaries of their community. Hence theyenthe objects of admonishment by

their leaders for breaching the communal lines.

® For an elaborate discussion on this theme seeoGidison, “Legal Autonomy and the Recourse to
Legal Proceedings by Protected Peoples, accordiMuslim Sources during the Gaonic Period” [in
Hebrew], in llan, Nahem edThe Intertwined Worlds of Islam: Essays in Memdriflava Lazarus-Yafeh
(Jerusalem: Bialik Insititute, 2002), pp. 334-3Bhson argues for an allegedly contradicting positi
shown by Muslim legalists, who on the one handustiie that non-Muslims should be treated as Muslims
in legal matters but, on the other hand, also Ettputhat the courts of the ‘protected people’ $thie
maintained. It seems to us that the referencearidimer case is to when non-Muslims choose tgdlig in
Muslim courts, but should they choose to litigatéhieir own communal courts they should be fregao

so.

® For non-Muslim reference see below. For Muslinerefices see ibid, p. 339.

7 It is worth noting here an observation made byphsR. Hacker with regard to the Ottoman Empire, in
his “Jewish Autonomy in the Ottoman Empire: Its e@nd Limits. Jewish Courts from the Sixteenth to
the Eighteenth Centuries, in Avigdor Levy (edhe Jews of the Ottoman Emp{Rrinceton: Darwin

Press, 1994), pp. 153-202. According to Hackerjslelegal autonomy was in fact limited by the cahtr

or local Muslim authorities. Not only does the eride point to a highly conditioned legal autonolyt, it
also indicates that Jewish legal system was natialffy recognized as a legitimate one. See espegtis
remarks on p. 187.

8 Cf. Jacob Mann, “The Responsa of the Babyloniaon@e as a Source of Jewish history,” JQR, vol. X
(1919-1920), p. 121.



Thus, on the part of non-Muslim leadership we rmagume an ongoing concern
for the wellbeing of its office and its agenda tdozce communal boundaries. The source
of this concern had naturally to do, in our caséhwhe frequency with which non-
Muslims were turning to Muslim tribunals and Muslieaders were involved in non-
Muslim quarrels. These phenomena were not the meoaf a pre-designed plan of the
Muslim authorities, rather a byproduct of the natof Muslim regimes in the period
under discussion. In other words, communal leaderg preoccupied on the one hand,
with how to preserve power and no the other, withntering the challenges that resulted
from the nature of Muslim patterns of governance judiciary. Yet their challenge was
enhanced by the fact that, unlike their Muslim eafjues, they had no political means to
assert their power; no government, army, or politéact one might argue that their only
resort was divine power. Their legitimacy as leadeas very much dependent on their
ability to present themselves as expounders ohdiwiill before their followers. At the
same time we should not underestimate the forex@dmmunication, one of the few last
practical prerogatives left in the hands of thesalérs. This method, however, was by no
means an equivalent to the sort of power that andyate-official could practice. Thus,
non-Muslim leaders turned to the force of rhetdincleed not for the first time) in order
to keep their flock within boundaries. This rhetosias passed on to the masses through a
network of communicatiof. Christian bishops wrote their sermons to be reatl o
publicly in other places. They issued canons therewo be announced throughout their
sees. The Jewigheonimand later-appointed communal leaders communicattdtiaeir
coreligionists through, among other things, lettarsl responsa. Non-Muslim leaders
made constant efforts to maintain contact with rthebmmunities, despite their
subordination to the Islamic polity and their lawiof political centers in the form of
states. Through this contact these leaders wenggling to keep their communities

intact and loyal to their office. In other words,natwork of communication was to

® See Mark R. Cohen, “Geniza Documents Concerni@grelict in a Provincial Egyptian Jewish
Community during the Nagidate of Mevorakh ben Sgéatlin Shelomo Morag, Issachar Ben-Ami and
Noram A. Stillman, edsStudies in Judaism and Islam: Presented to SheD@awGoitein(Jerusalem:
Magnes Press, 1981), p. 136. See also ibid, “Cooretence and Social Control in the Jewish
Communities of the Islamic World: A Letter of thefd Joshua MaimonidesJewish Historyol. 1, no.

2 (1986), pp. 39 — 48. In both articles Cohen destrates how Jewish communal leaders made use of
letters and literary conventions in order to mamtocial control.



compensate for the lack of a fully autonomous jwalit center'® Sociologists and
historians have already noted the important rolemroanication plays as means to
preserve power by ruling elites who are sensitivpdtential threats in their environment.
In this context Harold Lasswell identified the roté what he named “specialized
agencies” or “specialists” which were utilized wuater the threats. These specialists,
according to Lasswell, can be schoolteachers, dagtages, tax collectors and others. It
is through these specialists that ruling figuresmsmitted their agenda. Of course when
applying this theory it is necessary to take int@woant the values at stake, and the
identity of the group whose position is being exagai. The use of communication as a
means to consolidate power cannot be restrictedhitwmrity societies. Peter Brown
speaks about the “advocacy revolution” when deswibhow the Roman central
government, in, as early as, the fifth century,oemaged its subjects to express their
grievances by submitting petitions. Contrary to #tate of the scattered non-Muslim
communities this policy “was brought about by thecyliar tensions created by the
presence of an extended and highly centralized rdiration, in which top and bottom
struggled to maintain communication with each atfiérWhile the direction of
communication, which Lasswell describes, is froaders to the masses and Brown'’s is
in both directions of the social hierarchy, theiguaments illustrate a similar pattern.
Leaders, when concerned with centralizing their eowutilize a network of
communication.

The role of communication is more importarttpwever, in the life of
communities that are politically subordinate. Astsuthese communities lack state
institutions as means of governance and their kshgetends to be decentralized within

vast territories through the mediating office ofdbleaders? Between the Jews and the

% The role of communication as means of controlfisadure with which | deal extensively in my
dissertation work. It should be seen as anothen fafrresponse yet of a more generic nature.

™ Harold D. Lasswell, “The Structure and FunctionGafmmunication in Society,” in Lyman Bryson, ed.
The Communication of Idegblew York: Institute for religious and social stes| 1948)p. 45; Lasswell
further divides these “specialists” into three gatges: one group surveys the political environmathe
state as a whole, another correlates the respdn#iee ovhole state to the environment, and the third
transmits certain patterns of response from thewttie young.

2 peter Brown,Poverty and Leadership in the Later Roman Empi¢antage: University Presses
Marketing, 2001), p. 83.

13 Gerhard, E. LenskRower and Privilege: A Theory of Social Stratificait(Chapel Hill: University of
North Carolina Press,1984), p. 56.



Christians, who were to live under Muslim rule, fbemer were the first to experience
political subordination. For them the need to mamta communal lifestyle based on
halakhahtriggered a network of communication. Alongsidis #tood the need to address
matters of general interest which concerned théirdgawith non-Jewish ruler$. There
was also a group of Christians who had developsindar mode for preserving their
religious identity prior to the arrival of Islam v lacking a political center: the East-
Syrian church, later known as the Nestorian chuAdready under Sasanian rule, the
East-Syrian church issued restrictions of all sorgarding interactions with non-
Christians and Monophysité3.Here too, the service of religious specialists, the
clergy, was crucial in order to reinforce commualédgiance.

Yet, for the rest of the eastern sees, the araf/#he Muslims meant a severance
for the first time from Constantinople. This plactet vast majority of Near Eastern
Christianity alongside Jews and East-Syrian Clansti as groups cut off from their
ecumenicatenter. We should note that this political develepirwas not merely due to
the appearance of a new empire, but also had wittianternal Christological divisions
that took place in the preceding centuries. Thé famains, however, that by this point
both Jews and Christians were confronted with tiesgnce of Islam and experienced its
effects. We are dealing with two different religgogommunities which possessed many
common features. This state of affairs could sawve@n advantage if we are to address
the issue of Muslim and non-Muslim relations throug comparative method. Thus,
through the analysis of materials which circulatdthin these communities, as part of
the communication network utilized by their leader® may pose several questions.
How did Jews and Christians respond to the freedbnecourse to Muslim authorities,
and was there a difference in response? If yest wd#d account for this difference?
What was the agenda of the elite and how was itempnted? What was the nature of
the tension between this agenda and the inclinaifothe non-elite? Finally, to what

extent did actual communal demarcation prevail utslam?

4 On communication and Halakhah see Sophia Menagbmmunication in the Jewish Diaspora: The
Pre-Modern World(New York: E.J. Brill, 1996). Menache lists thyneds in Ashkenaz, the diffusion of
ordinances, traveling merchants and wandering achas among the primary means of medieval Jewish
communication.

5 Hoyland, Seeing Islam, p. 19.



A word about the nature of the souré®§he sources on which this study is
based are largely of legal genre. For the Jewid sie primarily have geonic responsa,
along with a selection of private and legal letfexsnd in the Cairo Geniza, both deriving
from the late tenth to the twelfth centuries. Thekl of “Jewish” sources for earlier
periods has been acknowledged by scholars as sakceatise for obscurity of early
Jewish history under Muslim rule. At the same tinm@wever, almost all of the
“Christian” material that will be presented hereade up of canon law collections,
derives from the late seventh to the early tenthtuwrées (with one exception from the
twelfth century). In other words we are dealing hwia situation in which the
chronological incompatibility between the Jewistd ghe Christian sources is almost
complete. This fact should be considered when gryindraw conclusions based on the

study’s adopted comparative methodology.

A. Non-Muslim Appeal to Muslim Authorities

As mentioned above, Muslim rule did not mean a hmalthe legal activities of
existing Jewish and Christian communal courts. Vég mssume the Muslim inclination
was to practice a similar policy, already manifdsby their Byzantine and Sasanian
predecessors, in which the existing judiciary oigation was kept intact. The
ecclesiastic authorities of the recently conquepeavinces, i.e. bishops and Jewish-
appointed judgesd@yanin) enjoyed the judicial privileges which they hadbtm for a
long time!’ Non-Muslims, however, also had free recourse toslvu courts. The
position of Islamic law is that the court may ardieé not only between two non-Muslims,
but also when one of the litigants forced the ottreappear before the codftAnd
indeed, the testimony of the existing literary evide points to the fact that many non-

Muslims chose to take their lawsuits outside tbain communal courts.

i. Jewish Response:

1% |n what follows, translations mine unless indidat¢herwise.

" Fattal, op. cit., p. 344.

18 Gideon LibsonJewish and Islamic Law: A Comparative Study of Gustluring the Geonic Period
(Cambridge, Mass.: Harvard University Press, 2003).03.



At the background of any analysis of Jewisbdus operandwith regard to the
freedom of litigation in Muslim courts, it may besaful to consider the Talmud’s
discussion on the matter. The discussion beginl thi¢é following positionall deeds
which appear in legal courts of the heathen onéibpagh those who sign them are the
heathens, are valid, except for bills of divorcel amanumission of sIavé%According to
this we may conclude that Jewislalakhah,already prior to Muslim time, expressed
relative flexibility toward litigation before norewish tribunals. Litigating before non-
Jewish tribunals had not been entirely ruled oather it was restricted. The evidence
presented below, deriving from geonic responsagamiza letters of the period between
the tenth to the twelfth centuries, reflects howieareference to the issue of non-Jewish
courts continued to serve as a basis for lateri@piand practice.

An example of how Talmudic opinion was relied upoay be illustrated through
the following geonic responsum, from the beginnaighe eleventh century, for which
we only have the answer pattThe gaonaddressed a case in which a woman signed a
deed of gift for her son in a Muslim court. He expéd that what the woman had done
was wrong since such a transaction cannot be reped. Thegaonbased his position on
the Talmudic stipulation mentioned above. He exg@di that the meaning of this
stipulation is that only deeds in the nature ofddeef sale could in fact be valid if signed
in a non-Jewish court. Apparently what thaon was referring to was a distinction
between deeds of gift, bills of divorce, or manwsita of slaves on the one hand, and
deeds of sale on the other. The transactions ofatimeer took place entirely within the
court, while those of the latter were known to tgace both within and outside the
court. According to thgaon the execution of a transaction that enabledekgnbony of
Jewish witnesses could be brought before a Mustiortc Such was the case of a deed of
sale. Yet in the case of a deed of gift, for whilsh sole testimony is given within the
court, thegaondid not want to see it brought before a MuslimgedThegaonknew that
according to Muslim law non-Muslim witnesses confit serve in a Muslim court. This

would mean that the transaction would not be wgaddy Jewish witnesses.

1 Bavli, Gittin, 9b
20 Avraham Eliyahu HarkaviGeonic Respongin Hebrew] (Jerusalem, 1966), responsum 491/ 3749.
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Another case that illustrates this principle, agming back to the eleventh
century, appears in the correspondence betweenf ¥ese'’Amram, head of the Jewish
court in Sijilmasa (that flourished in the elevertmtury) and Rabbi Yitzhak Alfasi (d.
1103). Ben ‘Amram, referring to the above Talmutiscussion asked the followirfg:

Regarding what is said [tha#]ll the deeds which appear in legal courts of the
heathen ones, although those who sign them arbehthen ones, they are valid, except
for bills of divorce and manumission of slav&hould the rule be not merely bills of
divorce and manumissions of slaves which are eia®gdt but alsall matters which are
asbills of divorce pittei nashinh That is, all things which fall into the same egtry as
bills of divorce, hence also deeds of gifts. Or wamnaccept the opinion of Shemuel, who
said the rule of the government should be folloitédina de-malkhuta difjaand thus
according to him deeds of gifts are validated iart®of non-Jews.

The question reflects two poles of opinion: on gdme hand an exclusive opinion that
nullified only specific deeds which were signechiin-Jewish courts, i.e. bills of divorce
and manumissions of slaves and on the other haridcarsive opinion that strived to
apply the Talmud’s formula on a wider category eéds, i.e. deeds of gift. Tlgaoris
answer reflected the second opinion, in which heatbd to the signing of deeds of gift
in non-Jewish courts. Furthermore, thaon stated “we have not heard in our school
about anyone who relied upon a deed of gift that gigen in a court of gentiles.”

It seems that the major impediment, consideredhbgegeonimwho wished to
restrict as much as possible the litigation of Jbefere non-Jewish courts, was that Jews
were not accepted by the Muslim court as recogrezalitnesses. The notion, which
goes back to Talmudic times, was that non-Jewistinteny was not trustworthy. And
yet, when it came to Muslim courts the ambivaleneitected in geonic responsa is
striking: on the one hand non-Jewish testimony m@sto be trusted, on the other, non-
Muslim courts were considered reliable. A respongoumd in the geniz& which could
be attributed to either Sherira Gaon (d. 1006), Giadn (d. 1038), or Shemuel ben Hofni
(d. 1034), refers to the following Talmudic disdoss®

A Jew who sold a donkey to his Jewish friend agérgile came and forced him
from him, i.e. took the donkey by foféer the gentile claims the donkey belongs to him

L Harkavi, op. cit., responsum 72/ 20, p. 51.

22 gavli, Gittin, 10a

23 Simhah AssafGeonic Responsa from the GenfitaHebrew] (Jerusalem: Makor, 1942), responsum 17/
5, p. 23.

24 Bavli, Baba bathra, 45a.
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and not to the Jew who sold,ithe rulingis that he compensates him from his, i.e. that
the seller will go and return the donkey which ueeen. And if not — he should pay the
buyer his monefsinceindirectly he caused the donkey to be taken from].hWWe do not
say thigthat he must compensate hjmhly if the gentile’s claim is true, for it is ggible
that the gentile is claiming falsely...

The gaon in his reference to this discussion, commented ithreflects the fact that the
word of any gentile is false and his oath is aYiet at the same time tlgaonadded:

It therefore stands to reason that the Ishmadlitesthe Muslims] are strict when
it comes to witnesses [and hence their courtsedi@bdie]. And so, similarly they will act
towards Jews. But there is not a court of law ierg\wity...and not in every place are
there witnesses of theu'addain sort.

The last part of this statement introduces anattaor issue relevant to our discussion,
i.e. the witnesses of thmu'addaln sort. These witnesses were regarded as a special
institution within the Muslim legal systenMu‘addain witnesses, i.e. trustworthy
witnesses, were individuals who were proclaimeddéoreliable for testimony after a
process that verified their character.

A responsum from either Sherira or Hai further dadiés the extent of reliability
which the geonim attributed to themu‘addain witnesses. Thegaon responded to a
question whether claiming debts can be done basdtieorulings of non-Jewish courts
(i.e. Muslim)?®

Thus we have seen that where we are now, BaghdedJewish courts accept
only wise, great, and wealthy witnesses, who haiebeen involved in plunder and lie,
and who are distinguished among their coreligienistd are callechu'addain. Of this
sort, if they gave testimony upon a deed of sal®oan and arranged the testimony in
their courts and their judge accepted it, thenhsdl sve accept the same deed, and it is
valid in our courts. And this is at present ourlydauistom. And the other great cities in
Babylon have the witnesses of the non-Jews ofddi@gory. Yet there are distant places,
that only lie and deceit are known in them, andrtteeds we do not accept, similar to
the ruling of the answer which you have found.

The last responsum presents a somewhat opposit@agbpto the relatively
restrictive and strict one adopted in the previmsponsa. It clearly indicates a position

which outwardly legitimized the appeal to Muslinucts. To say the least, when it came

%5 See Tyan Emilel’organisation judiciaire en pays d’IslafParis: Société Anonyme, 1938), vol. 1, pp.
352-4; Hirschberg, op. cit., |, p. 240.
%6 B.M. Levin, Geonic Respongin Hebrew] (Haifa, 1928-1943), responsum 32,4. 1
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to claiming debts, Muslim courts were consideredaalsetter alternative. Through a
question sent by the prominent communal leaderayr&war?’ Ya'acov ha-Haver ben
Nissim (d. 1006/7), we hear about a case in whichliag, given by a Jewish court,
ordering a debtor to pay his debt had not beeov@t?® As a result the claimant of the
debt took the matter before a Muslim court. Yet withesses who gave testimony in
favor of the claimant in the Jewish court were axtepted by the Muslim one. Thus, the
question which followed was whether the claimantynagk “respectable”’h@shuvin
witnesses, who were normally accepted as legitirbgtehe Muslim court, to testify on
his behalf, despite the fact that these witnesgksa have first-hand knowledge of the
affair, but could only rely on the Jewish court’srdict. Before turning to thgaoris
reply we should already note two instructive eletadn the question itself. First, we
have a clear indication of Jews appealing to a Musburt due to what appears to be the
inability of the Jewish court to enforce its owncd®on. Furthermore, it is evident that
Muslim judges did not accept everyone’s evidendeobly the sort coming from what is
termed in the question as “respectable.” It shdodd reasonable to assume that by
“respectable” witnesses the reference was tarth@addain sort. Thegaon responding
did not agree with the line of action proposed Isygdetitioner. Instead, he suggested that
in the Muslim court the Jewish court’s verdict wablde mentioned by the claimant. Yet
he asked that an appeal to the Muslim court tateepbnly after the obstinate debtor had
been first excommunicated for thirty days. Shotile tiebtor claim he has no means to
pay his debt, then he should not be summoned bafdtaslim court, but rather made to
swear upon his statement. On the other hand, shbeldiebtor show an intention to
escape excommunication, and thus run the riskfigpthe money, the claimant should
not wait for thirty days and appeal immediatelythe Muslim court. Once again, the
gaon clearly shows a regard in which turning to a Muslicourt is legitimate. He
recognized the limits of the Jewish court to ergadts judgment, noting the limits of the
harshest of its enforcement methods, i.e. excomration. Moreover, it is interesting to

note thegaors suggestion that the Jewish court’s verdict bentinaed in the Muslim

” See Menahem Ben Sass®he Emergence of the Jewish Community in the Lahkiam(in Hebrew]
(Jerusalem: Magnes, 1996), pp. 308-316. Ben Sasgoes that the Jews of Qayrawan would turn to
Muslim courts for three main reasons: implementatibthe verdict, the advantage of the legal pracesi
in these courts, and collaboration between JewishMuslim courts.

2 Harkavi, op. cit., responsum 233/ 43, p. 111,
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court. This may suggest a channel of cooperatiawd®n the two legal systems, an
“interplay of courts,” to use Goitein’s expressfon.

Geonic responsa reveal primarily the responsehefgeonimto the issue of
litigation before Muslim tribunals. As to memberstioe lower levels of Jewish society,
although their behavior may be discerned from withie lines of this literature, at times
quite straightforwardly, the picture is rather lied. Thus, we are fortunate to have at our
disposal a second source of evidence — letters fhenCairo geniza. Indeed recourse of
Jews to Muslim courts is not a rare sight in thédéers. And it is through these
individual cases that much can be learned aboundimeelite’s motivation and position
towards this possibility.

Quite often, it seems, Jews would exploit the nmwtential of appealing to a
Muslim court in order to achieve their goals befexen turning to such a court. In a
petition sent by a Jewish silk-weaver to the ngtlid Egyptian Jewish communal leader)
around the middle of the twelfth century, the warksks for the latter’s interventidh.
He asks the nagid to intervene before the localskewourt and instruct its judges to rule
a payment in installments of a debt the worker owediis employer. Otherwise, the
petitioner adds, he may be imprisoned for not pgaiis debt. Through this last statement
the petitioner is referring to the potential outewof his inability to pay his debt. This
would cause the employer, i.e. the claimant, to tora Muslim court which would be
able to enforce the payment of the debt. The patti realized the nagid would want to
avoid such an outcome, hence he concludes withnanemt that the nagid would be
obliged to cover the debt. Thus, the nagid prevexdsurse by the employer to a Muslim
court. Another letter that reflects the individsalawareness of communal leaders’
concern regarding recourse to Muslim courts is ppeal of an orphaned girl to the
community in the beginning of the eleventh centiryThe girl appealed to the
community not to forsake her and her little sistenp had been deprived of their share of
their father’s inheritance. In the appeal, the gidntions the custom of the community to

excommunicate whoever appeals on matter of inmeétao Muslim courts. Yet she

293, D. GoiteinA Mediterranean Society: The Jewish Communiti¢h@firab World as Portrayed in the
Documents of the Cairo GenitBerkeley: University of Californian Press, 196398), vol. II, p. 395.

%0 Taylor-Schechter Collection (TS) NS J 277.

%1 Elkan Nathan Adler Collection (ENA) 2341 .1; Thatelis given by Gil, in Moshe GiPalestine during
the First Muslim Periodin Hebrew] (Tel-Aviv: Tel-Aviv University, 1983)vol. II, p. 402.



14

states that since she is left with no alternathve will have to turn to “their judges,” i.e.
the Muslims.

It seems that also parties who signed legal agretstgerceived the threat of
turning to Muslim courts as severe. Quite oftenfind written agreements containing a
commitment on both sides not to turn to a Muslimreshould a dispute arise. Such is
the case in a document dated to 1052 from Fistihe statement in the document
releases a certain merchant of a debt he owedtieltatter part of the document we have
the sides agreeing that, should any future disprse, they would not bring it before the
“courts of the nations of the world'ufhmot ha-"olafy namely the Muslim courts.
Instead, they agree to deal solely on the baslewish law. In another document from
Jerusalem dated to 1071, we have a settlement aliraony suit. The deed ends with a
demand from the woman'’s side to swear not to mimon-Jewish court§.

As we have already noted above, the geniza docenpamtray a reality in which
a certain level of mutual-acknowledgment or coopaneexisted between the Jewish and
the Muslim legal systems. According to a documeminf Fustat dated 1100, a father and
son, disputing over an inheritance left by the rmaothgrandmother and great-
grandmother, brought their case before a Muslinttcéypparently what had begun to be
litigated before a gadi moved to a Jewish coure Thwish judge ruled that the father
should deposit one half of all his possessionhé Jewish court and both sides should
return to the Muslim court to conclude the triahexeupon they would equally divide the
objects of litigatior?* In another case from Alexandria dated to 1042 fine a Jewish
judge testifying before a gadi that there were bgations for a seven-year old girl to be
married to a certain man who was originally supgddsemarry her deceased sister.

So far we have seen instances of Jewish litigabiefore Muslim tribunals.
Another expression of the Jewish recourse to Mualithorities appears in petitions and

appeals in cases of communal stfffeThe relationship between the Rabbanite and

32 Jewish National and University Library (JNUL) .1

%3 ENA 2557 .1; The date is given by Gil, in Gil, Estine, vol. IlI, p. 29.

34 Goitein, Med. Soc., Ill, p. 247.

¥T513J8 .31

3 See for example in Geofrey Khakrabic Legal and Administrative Documents in ther®sidge

Genizah CollectiongCambridge: Cambridge University Press, 1993)326-329; Samuel SterRatimid
Decrees: Original Documents from the Fatimid Chagdéondon: Faber and Faber ,1964), pp. 15-20. The
latter is an example for a decree issued by thdiMwauthorities in response to a Jewish petition.
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Karaite Jews present another level of Jewish reeotr Muslim authorities. During the
first half of the eleventh century a series of dgsaelated to the rivalry between these
communities took place in PalestiffeThese events began with a demand of the
Rabbanites from the Palestinigaonto excommunicate the Karaites in 1029. Haen
himself was reluctant to take such an action. Amihegincidents recorded in this affair
was the arrival of the Muslim governor of Jerusal@ocompanied by the ‘elders,’ i.e.
leaders of the synagogue who were responsible ti@nding the rabbinical court,
supporting the head of the community in his efftotenforce religious duties and, more
generally, to protect public morality. Excommunioatproclamations were traditionally
given during the annual announcement of the cateoidéhe next year on Mount Olives.
In this case the ‘elders’ wanted the proceedingthefcalendar-announcement to pass
peacefully, without the excommunication proclamatidhus, they were hoping this
could be managed through the governor's pres&hte.this case the governor of
Jerusalem played an important role as monitor bfipuitual

Further developments lead to direct appeals toFdiemid Caliph al-Zhir (d.
1035) which resulted in the caliph’s decreeing édreatment toward the two Jewish
communities'® Jewish leaders in Fustat, such as Ephraim ben &fyand. 1055), made
every effort to prevent recourse to the Fatimicharities in cases of similar quarréfs.
In 1030 the Palestiniagaon Solomon ben Judah (d. 1051) reports that the iteara
refused to back down on issues of disagreementthvitiRabbanites, and as a result the
Fatimid authorities stepped into the scene in fafdhe Karaites. According to tlgaon
this had been achieved due to the influence thaitéarhad in the Fatimid cou#.

Reading through geonic responsa and geniza mategialtice that our evidence
reflects a number of contrasting positions and dgerthat were presented by the various
parties. The freedom of litigation before Muslinbtmals prompted a practical response

on behalf of what should be assumed to be a cardilenumber of members of Jewish

37 For a comprehensive discussion regarding theioaktiip between Rabbanites and Karaites during this
period see: Marina RustowRabbanite — Karaite Relations in Fatimid Egypt éytia: A Study Based on
Documents from the Cairo Genjdanpublished PhD dissertation (University of Cohiay 2004).

% |bid, p. 285.

39 Ibid

% Ibid, p. 297.

“L Ibid, p. 300.

2 |bid, pp. 302-303.
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communities. No doubt the vast discussion devotethé matter in geonic literature
reflects the frequent recourse of Jews to Muslinriso It has been rightly suggested that
this recourse was the outcome of the ability of Mugourts to execute their verdicts.
Furthermore, it seems that some Muslim legal aitthsy although a minority, were in
the opinion that if both litigants were non-Muslitien instead of the Muslim law it was
permissible to follow the personal law of the Htigs, e.g. Jewish lafff.Under such
conditions it would seem that the incentive forghting in a Muslim court was not
Muslim law itself, rather the power Muslim courtachto enforce the law, an advantage
they had over the non-Muslim ones. Goitein suggedtether incentives to turn to
Muslim courts?®

First, persons approached a government court wherdaw applied there was
more advantageous to them. Second, for the littgansuccessful in a lawsuit in the
Jewish court, the government served as a kind wft @ appeal; or vice versa, when the
opposite party refused to appear before the Jewgsint, government was approached
with the request to force him to do so. Finallyede were made out at a government
court (or, concurrently there and before a Jewisihaity) in order to safeguard their
legality and to have them as an instrument of psiwiuld litigation at a government
court ensue.

The non-elite’s response was countered by theiposiset forward by the Jewish

elite, namely thegeonim and community leaders. Often referring to the Tali
discussion, thegaon would try to restrict as much as possible the sértnatters for
which Jews turned to Muslim courts. Similarly, coomal leaders in Egypt wished to
prevent such recourse. It would seem that manh@geonimwho addressed the issue
wished to restrict litigation in Muslim courts teeds of evidence, i.e. deeds of sale and
deeds of indebtedne&sAfter all, non-Jewish evidence was not to be edsand was
suspected of deceit. Yet, these two palésesponse, as much as they fall nicely into
categories of elite and non-elite, are not as umfas they may seem. Our responsa
clearly manifest cases in whigeonimattributed legitimacy to Muslim courts and their
institutionalized witnesses, i.e. thei'addain. Furthermore, we have seen cases in which
judicial office-holders either instructed their gi@ts to be mentioned in Muslim courts or

showed up themselves in these courts. This coulthken as a certain level of mutual

3 Libson, Jewish and Islamic Law, p. 101.
* Libson, Jewish Autonomy, p. 351.

5 Goitein, Med. Soc. Il, p. 398

“% Libson, Jewish and Islamic Law, p. 101.
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acknowledgement between the Jewish and Muslim Bgaéms. At the same time, it has
already been suggested that the resilience thagebeim expressed in their attitudes
towards litigating in Muslim courts was an outcowofetheir realization that instead of
trying to eliminate the phenomenon altogether itlddoe wiser to try and only narrow it
down?’ On the other hand, some members of the nonweisieed to prevent recourse to
Muslim courts, as we have seen in formulas of leggeements that forbade future
disputes to be brought before non-Jewish courtssirAilar pattern of ambivalence
appears with regard to Jewish appeal to Muslimaiites in cases of internal communal
strife. The case of the Rabbanites and Karaitesatevhow, on the one hand, Jewish
leaders such as the ‘elders’ in Palestine wishadséothe Muslim governor of Jerusalem
and his agents as means to prevent fulfilmenthef masses will, i.e. the Rabbanite
crowd who was eager to see a ban proclaimed aghm#$taraites. On the other hand, we
may note once again the efforts made by Jewishefeaith Egypt to prevent similar

appeals to those coming from Palestine to the katiuters in events of quarrel.

ii. Christian Response:

When any of you has a legal dispute with anotheesche dare go to court before
the unrighteous rather than before the saints? O@rydu not know that the saints will
judge the world? And if the world is to be judgadylou, are you not competent to settle
trivial suits? Do you not know that we will judgegels? Why not ordinary matters! So if
you have ordinary lawsuits, do you appoint as jdtfmse who have no standing in the
church? | say this to your shame! Is there no on®Rg you wise enough to settle
disputes between fellow Christians? Instead, do€hastian sue a Christian, and do
this before unbelievers? The fact that you haveslats among yourselves demonstrates
that you have already been defeated. Why not rdbeewronged? Why not rather be
cheateg? But you yourselves wrong and cheat, amddgothis to your brothers and
sisters!

The passage above from the New Testament is thiest&hristian reference to the issue
of recourse to authorities external to the chui®hce again, it would be useful to
consider this reference in the light of the mediewaterial. We shall come across much

of the terminology employed here in our sourcesdtild be useful to take note of a few

of the more common wordings. The NT refers heréutarighteous” verses “saints”

" Libson, Jewish Autonomy, p. 337.
8| Corinthians, 6:1-8.
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attesting to the contrast between non-Christian @hdstian arbitrators respectively.

“Legal dispute,” “Suits,” and “Lawsuits” are synang for litigation and quarrel.

Another early text is a Syriac work of the thirdntey, the Didascalia

Apostolorumcomposed in the northern part of Syffa:

Now for a Christian this is becoming praise, thatlmve no evil word with any
man. But if by the agency of the Enemy some teimpthefall a man, and he have a
lawsuit, let him strive to be quit of it, even thbuhe be to suffer some loss: and at all
events let him not go to the tribunals of the heattAnd you shall not admit a testimony
from the heathen against any of our own peopleat.fie heathen are not to know of
your lawsuits, and you shall not admit a testim&moyn them against yourselves, nor go
to law before them...But if there be brethren whaveh a quarrel one with
another...reprove him...and afterwards receive himat he may not utterly perish. For
when such are corrected...they will not have mamsduits.
In some cases, the Didascalia employs a similaalwaary as the NT, yet not always.
This work may be useful for a better understandiago how the Gospel's words were
understood, at least by early Christians. The idies explicitly mentions “the tribunals
of the heathens” when referring to non-Christiaibutnals. Yet what the Didascalia
underscores are two issues that make it clear vdlages are at stake. First is the issue of
internal disputes — when Christians “quarrel witieanother.” This should be avoided
and prevented to the outmost extent. Secondly,|dhane choose to proceed with the
dispute before legal tribunals, he should remertitsrthe main reason to avoid litigation
before non-Christian tribunals is the untrustworéisis of the word of a non-Christian. At
any rate, when one is reproved for his actionshioallsl always be accepted back “that he
may not utterly perish.” This last remark should Kept in mind when we read later
source-evidence dealing with the fate of those tiuesgressed the law. Another point of
comparison between the NT and the Didascalia aee atijectives used for non-
Christians. In the former it is “unrighteous” amdthe latter “heathen.” The meanings of
early Christian terminology are beyond the scopeh@ paper, yet, once again, it is
noteworthy for later reference. In both passagesetlis stress on communal lines that
separate Christians from others. The overall mesgagp avoid temptation by the Euvil

one and thus remain within these lines.

*®Trans. From R. Hugh Connollpidascalia ApostolorungOxford: Clarendon Press, 1929), pp. 109-110.
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Appeal to non-Christian tribunals recurs throughearly and medieval Christian
canons? There is great value in this genre of legislatbmirces from an historical
perspective, since not only is it dateable and tifiehle, it also bears the mark of
immediacy>* The canons that will be discussed below derivengrily from synods
assembled by the West-Syrian Patriarchs of Antiegth two exceptions. The first is a
single canon issued by another West-Syrian, Jat@uessa (d. 708) and the second is
the Synod of the East-Syrian catholicos, Mar Gedqrye680) in 676. In general, the
sources that are analyzed here date from the datenth century till the ninth, with one
additional piece of evidence dating from the twelft

The East-Syrian church presents a special casehioch we find a Christian
community that had already experienced commurelifder the rule of a non-Christian
entity prior to the arrival of the Muslims. Henam East-Syrian canon law had been
applied from the early day of the community’s ci@atAlong with canon law the offices
of the ecclesiastical judge appeared already bysmitt century. The judge was in fact a
man of the clergy, whose authority was provideddlgh divine sanction. In other words,
the judge’s will was that of Gotf.Next to the priest-judge there existed also aite@ff
a civil authority. Both were responsible for magten a local level and were subject to
the catholicos?

In the introduction to the list of canons issuedthie synod which took place
under the authority of the East Syrian catholiddar George | in Beth Qatraye it is said,
among other thing%*

After we have applied our attention to all the mitwhich required correction,
we have found various matters which required foetioh in a canonic document. And
some that although they have been issued alredmbylds be reissued by us in this
document.

%0 Cf. The Book of Pontiffs (Liber Pontifica)isThe Ancient Biographies of the First Ninety RorBashops

to AD 715(England: Liverpool University Press, 1989). p.fébbishop Silvester's (AD 314-335) decrees;
p. 27 for bishop Julius’ (AD 337 352) decrees.

L Arthur Voobus, “The Synodicon in the West Syriaradition,” CSCQ Vol. 368 (1975), p. 1.

%2 Michael G. Morony/iraq after the Muslim ConquegPrinceton: Princeton University Press, 1984), p.
332.

%3 |bid, p. 367.

% Trans. from J. B. ChaboSynodicon Orientale ou recueil de synods nestori@eis: Imprimerie
nationale, 1902), p. 480.
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Among the various canons issued in this synod thiéh €£anon deserves our special
attention®®

Concerning the lawsuits of the Christians: thatytisbould handle within the
church in the presence of figures designated bybikbop, with the consent of the
community, especially the priests and the believarsl they should not go out of the
church, to be judged before pagans or non-believérals and quarrels among
Christians should be arbitrated in the church. ahduld not go out as by those who are
without a law, but before judges that are appoilgdhe bishop with the consent of the
community, especially the priests who are knowntfair love of truth and the fear of
God, and who possess the knowledge and suffic@ptaantance with the affairs in order
to judge them. And not otherwise due to the hastther minds, should they litigate
outside the church. But if there is something tlsatoncealed from those who are
appointed as judges, they may bring their petibiefore the bishop. And from him they
shall receive a solution to the matters with whibley are distressed. But one from
among the believers has no authority to make his me and violate the verdict of the
judges of the believers outside the command of iskop and the consent of the
community, by the words of our Lord. As much asr¢henay be distress the
commandment of worldly rulers should not octur.

Canon law is in its nature less innovative tharffireaing. It served the need to
reaffirm certain matters which the ecclesiastiealdership felt were either neglected or
improperly carried out, hence the remark in theoihtiction to the canon list. Canon 6 of
the East-Syrian synod in 676 was meant to addiiesstlgl the issue of Christian recourse
to non-Christian authorities. It reminds us in lasguage of parts of the NT and the
Didascalia, yet it goes beyond the contents of @hdier texts and sheds light on a
number of matters. The stress is of course on #el io maintain litigation within the
church, yet the notion of community and its hielngral structure cannot be ignored. One
must act in accordance to the will of the commuaity its ecclesiastical institutions. For
it is only those appointed from within the commyniby the bishop, who possess
sufficient knowledge to serve as judges. We shagklime, based on the need to reaffirm
this canon that Christians at this time did in fagh to Muslim arbitrating bodies. We
may further assume that one of the incentives tgsalwas possible dissatisfaction with
the verdicts or the quality of the Christian mamgit#s’ work. This can be attested by the

stress on the qualification of the magistrates iegferral to the bishop in cases when a

% Trans. from J. B. ChabdBynodicon Orientalep. 480
%6 Fattal reads this line differently from Chaboto‘®ng as the constraint of the command of the tgigh
ones does not oblige it,” see Fattal, op. cit346.
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litigator feels he was not satisfied with the diwisof the local Christian judge. Taking
one’s litigation outside the church was to practceindependent decision that does not
correspond with the proper order of the communiiigwards the end of the canon we
may notice, however, instances in which recours®tslim tribunals was considered
imperative due to “the constraint of the commandhef mighty ones,” i.e. the Muslims.
The phenomena of recourse to Muslim tribunals Had preoccupied later East-Syrian
patriarchs such as Timothy | (d. 823) who wrote8@b a law book which consisted of
civil regulations>’ By doing so he attempted to remove the reason€licistians to turn
to Muslim tribunals?®

A similar concern to the matter can be found wittWest-Syrian canonic
literature contemporary to the East-Syrian Mar @eoA canon published by Jacob of
Edessa (whether or not from the short period ofdfiice as bishop it cannot be said)
illustrates this concern: “It is not right for tleéergy when they have a lawsuit, to go to
outsiders, rather [they should go] to the judgethefholy church® Here it is obvious
the canon is addressing clergy. The historicalirgetof the issuing of this canon is
unknown, therefore it is hard to say whether iterition was to discuss mere litigation in
Muslim courts, or rather matters which pertaineéhternal disputes within the Christian
ranks. We may suspect communal strife in this céseelatively large number of canons
were issued in light of Christian clergy petitiogitMuslim government in cases of
internal disputes. The twelfth-century Syrian Odbr patriarch and historian, Michael
the Syrian reports such a dispute that began dtiiedgime of the West-Syrian patriarch
of Antioch, George | (d.790), in 758. His ordinatioaused a division within the church
due to disagreement among the bishops as to wholdste appointed patriaréf.
Another major schism occurred during the time dfiBech Quryaqos of Takrit (d. 817)
which was caused by a disagreement concerningubledgist. According to Michael this

had brought about a strong opposition of bishopb @ergy toward the patriarch. The

" Eduard Sachagyrische Rechtsiher (Berlin, G. Reimer, 1907-14), vol. 2, pp. 53 - 117

%8 Fattal, op. cit., p. 346.

% Trans. from Vo6bus, op. cit., vol. 367, p. 272.

€ J. B. ChabotChronique de Michel le Syrien: patriarche jacobiténtioche (1166-1199)Paris: Ernest
Leroux, 1899-1910), vol. 2, p. 525.
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latter tried by means of excommunication to dedhwhe threat to his position, while his
adversaries in response petitioned the Abbasigitalarun al-Rashid (d. 809) in 866:

We would like to inform the Amir that Quryagos ..tiee enemy of God and of all
the Muslims. He has built churches in Byzantium; déxchanges letters with the
Byzantines and he refuses to remain in the placgewou are...

Petitioning the caliph severely endangered theigratr's position. Non-Muslim
communal leaders were appointed at times with tresent of the caliph and at times
directly by him. It would seem only natural for thmatriarch to counter these
oppositionist actions with suitable legislation. eTfollowing two canons should be
considered within this context. The first of therasanissued in a synod convened in 794.
The introduction clearly indicates the politicatkground®

When we find that these laws and commandments bednlie since a long time
obscure in the minds of the believers and haverhecas [a thing] unknown to them, we
see that it is [for this reason that] various rkbes and sufferings of every kind have
come upon us from foreign people [i.e. the MuslinBh that account we have been
estranged from the relationship of the Father wéani heaven, whenever we trod
underfoot the laws and commandments that had bedrinb ...there was nothing that
would remove the anger of God from us, as well les various sufferings by the
barbarian nations, unless we took recourse to thi@edlaws. ...if you observe [the
canons listed below] you will find eternal life thugh them.

The introduction provides us with the backgroundtf@ issuing of the particular canons.
The hardship of the time, caused by the Muslinthésoutcome of the negligence of the
law. Only proper observance of the commandmentifgnthem the one forbidding
appealing non-ecclesiastical authorities), wouslae peace.

Canon 27 of this synod follows a similar patterattive have seen abo%&*No
one of the worldly ones has authority to speak agnpriests regarding ecclesiastical
affairs. Therefore, if one has a lawsuit or a $syshould be brought before the bishop of
his city.” Yet by “worldly authorities” we can asse refers to Muslims or Christian
officials who were appointed by the Muslim govermmé& hese officials had no business
getting involved in matters that pertain to the i€ffan community, since those were

considered “ecclesiastical affairs.” It is quitead that by this the issuers of the canons

61 Trans. from French trans. of Chabot, Michael3lygan, vol. 3, p. 19.
62 Trans. from Vo6bus, op. cit., vol. 375, p. 10.
8 Trans. from Ibid, p. 12.
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were in fact charging those who had invited eitMarslim or Christian government
officials to take part in Christian internal masteiThe second canon, number 14 of a
synod convened in 812 or 813, was probably issuedirect response to the events
portrayed by Michael the Syrian concerning thetjoetito Harin al-Rasid:**

If any one from among the clergy shall seek refugi the worldly authorities
regarding those matters which are agitated amoe timay it be the altar or church,
despising the holy ecclesiastical sentences. Thetoks not have permission to serve or
an altar to approach for three months. And he igréxticenezirutha[chastity] for one
month. Under the same sentence shall be placedtieatvho makes a factious meeting
and tears asunder the altar and hinders the sewite sacrifice.

Once again the reference is to those from amongdCtivestian community who sought

refuge or aid by the “worldly authorities.” In liglof what we know regarding the

historical proceedings, we should assume in thée @areference to Muslims. It is clear
this has been done regarding matters that areebniitternal, since they are of religious
nature, e.g. “altar or church.” The punishment @éwgisuch an act, which is severe as
“hindering the service or the sacrifice,” is relaly moderate. This could be due to
possible appeasement intentions of the ecclesia&tmdership.

The patriarch who succeeded Quryagos, Dionysio$ Tellmahreh (d. 845),
appears to have confronted similar challenges @setbf his predecessors. According to
Michael, Dionysius had the task of healing the tbaay of the churchf®> He began by
issuing already at his election-synod a canon pithgg making the Eucharist formula an
object of strife. The introduction to the list cirons issued in 817 referred explicitly to
the problent®

The rigidity of the neck and the contempt of thegle who nearly all have been
[thus] because of the laxity of the present timd bdrcause they have conversed with
those outside and have been carried off and haae d@rupted and deceived.

It is the “laxity of the present time” that, accingl to the canon-issuers, has led members
of the community “to converse with those outsidelénce canon number 4 of this

synod®’

® Trans. from Voobus, op. cit., vol. 375, p. 21.

® Trans. from French Trans. of Chabot, Michael tgga®, vol. 3, p. 28.
% Trans. from Vo6bus, op. cit., vol. 375, p. 28.

" Trans. from ibid, p. 29.
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If a presbyter or a deacon or a believing man dyebeving woman, while
excommunicated by the bishop, on the account of amtter considered as a
transgression of the law, seeks refuge with thesedly authorities, or with other men
from among other nations, those who are outsidédldeof the church, or with someone
from among the leaders of the Christians, so tiraugh one of all these methods, by the
pleading before these various [persons], the bishap be compelled to loosen the law
of God and a sentence which was legitimately decreehe who dares to do anything
like this so that he transgresses, this holy syraxidetermined that he shall be excluded
totally from mingling with Christians and from p@ipation in the holy mysteries and
from the exchange of greeting and receiving withliblievers....and the Son of God will
not pardon him neither in this world nor in theui one, [for he is] as one who has
become a traitor to the piety and the law of thes@ians.

Much can be said through this canon about the gbofeits issuing. Let us begin with
the figures it addresses and those whom it doesanptesbyter and a deacon, men of
clergy of course, yet of lower rank. There is nintian, however, of a priest or a bishop.
On the one hand it points to the fact that, as aeehalready seen through Michael’s
report, clergymen had indeed petitioned the caliph. the other hand, among those
petitioners were bishops, yet the canon makes feserece to such office-holders. Was
this a means to discard the rank of the petitionmrsthe bishops of the synod, or
alternatively, could it reflect an appeasing ini@n® Next to the clergy there is also in the
canon a reference to simple laity, i.e. “a beliguman or a believing woman.” Thus we
should make note of the fact that the petitionihthe “outsiders” was not restricted to a
certain group within the community, but in fact wesning out from various parts of it.

The explanatory clause “while excommunicated” pdegi us with the context in
which these actions take place, and of course gporels with the information we
received through Michael. In other words, the appedhe Muslims was by those who
were previously excommunicated by their church #@mdugh this appeal they were
hoping to be taken back. Once again the descrigékminology provided in order to
refer to the Muslims is “worldly authorities,” “mdrom among other nations,” “who are
outside the fold of the church,” indeed these mfees do not leave us with much doubt
as to the identity of the appealed body in thisecdlse Muslim authorities. Yet there
seems to be another body to which appeals wereessktt, “someone from among the
leaders of the Christians.” By this, it is quitkelly, that the canon is referring to Christian

officials who were not part of the ecclesiastieddership, but figures appointed by the
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Muslim regime, who had access to the governmentaana result enjoyed a high status
within their own community. For what purpose weede appeals to other authorities
rather than those of the church? Yet again the vatidn was to compel bishops to
loosen the law. The bishop issued the excommunbicatnd through the intervention of
external bodies it was hoped that he would canisetlcree. As a result of these severe
actions of appealing to other authorities, we sthawte the strong language employed in
the canon as to what will be the destiny of thoke wade such a recourse: “he shall be
excluded totally from mingling with Christians,”H¢ son of God will not pardon him,”
“[for he is] as one who has become a traitor.” Ehe®rds do not merely draw attention
to the severity of the acts, as they were percelyethe ecclesiastical authorities, rather
they may also indicate both the weight and frequesfcthese actions. Furthermore, as
harsh as the language is, it in fact reveals tlative weakness of the ecclesiastic
authorities, for the only means of enforcement Wwhleey could employ were threats of
communal and divine excommunication. We should uraterestimate the impact such
threats would have on a heavily religious sociggy their efficiency was limited.
Apparently such threats were not intimidating egtodfor one of Dionysius’
rivals, Abiram. Consider this event according tacMiel®®

In c. 824, Abiram, along with his band of rebelgnivto meet the Abbasid caliph
‘Abdallah™ in Ragga to obtain a decree. The patriarch Diarsygient also to this place.
The patriarch was received first, the amir asked Bbout Abiram and his band. The
patriarch reported to him on their rebellion agathe patriarch Quryaqos and on the rest
of their actions, and their intention to obtain iplaima to cause disorder in the land,
because there was no one who would accept thent thexamir saw Abiram, who
claimed before him to be the patriarch.

The affair which caused not only Dionysius’ rival appeal to the caliph, but also
Dionysius himself, was evidently a contention otver office of the patriarch.

What seems to have also prompted recourse to Musliimorities were periodic
episodes in which the church was going throughcsiral fragmentation. Canons and
chronicles attest to these episodes in which tie@ been an ongoing absence of
leadership and a deterioration in the state ofestas$tical institutions. In the year of his

consecration, patriarch of Antioch Ignatius Il 8@83) had convened a synod of which its

® Trans. from French trans. of Chabot, Michael tiga®, vol. 3, pp. 55-6.
%9 Abii al-Abbas ‘Abd Allah al-M’amin, known as al-Mmin (d. 833).
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introductory note is quite revealing. Here the ésareferred to as one “full of
punishments,” and we should assume it refers tadiffieulties caused by past events,
namely the absence of a patriarch since the déalibho 11l in 873%°

...the church has been widowed of a common fethdrthe chief of the fathers
during these years more than in other times ant d&® many parishes have been
deprived of shepherds...and nearly every person éas acting by the will of his heart .
One of the natural outcomes of this climate of emarwas a recourse to Muslim
authorities, (moreover now at the point that therch itself lacks a leader). Thus canon 4
of this synod**

Regarding the persons who shamelessly and igngramthsgress the law in
something which has been determined, be it beoafusertal sins or canonical censure
or punishment that was right to place on them thhotne bishop or by another who has
been appointed to correct this, who fall into rage bitter madness so that they become
enemies of the legislation and devise a manneedlfifion against him and who seek to
have their anathema abolished by means of worldirs or the chiefs of the Arabs or
the Christians whose force is hard.

We should note the identity of the Muslim leademwnspecified more than before,
“chiefs of the Arabs.”

Once again in 896 the synod led by the AntiocHesieiarch Dionysius Il (d. 909)

issues canon 24 which is almost an exact replufagarlier oneg?

Because of the evil inclination there is for some&mel with someone of the
brothers so that they leave the sheepfold of thecthand go to law before outsiders
through which abuses and harms are caused, [abBdBsg who come under the anathema
of God; they shall not enter the church and s lparticipate in the holy mysteries.

Although within a significant distance in time fratme above mentioned synods,
the Canons of the Monastery of Mar Hananya presentinteresting case for our
discussion. These canons, issued by Johannan roktzopf Marde (d. 1164), were part
of a wider set of activities which the metropolitaitiated. “His activities comprised of
large scale work of restoration of debris, rubbie auins. All the sources testify to the
fact that with his work a new wind of enliveningfeafts began to sweep through the

eparchy of Marde™ Thus, the background to Johannan's reform is tatle® in the

" Trans. from Véobus, op. cit., vol. 375, p. 52.
" Trans. from ibid, p. 53.

2 Trans. from ibid, p. 63.

3 Trans. from ibid, vol. 376, p. 213.
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preceding remarks to a dateless corpus of canauedsduring the metropolitan’s

episcopacy?

When we came from our former country of Urhai [EshH to this diocese, we
found that not in one of the monasteries of thigllavas there any monk at all of our
people of the Jacobites, none at all, except femaisolated ones who were found, one or
two at a place with [only] a pretended name andknotving how to wear a hood, nor the
dress of the monks...all the monasteries of this laad been long devastated and
desolate. And there were Kurds or lay people innttomasteries as | found also in this
monastery [i.e. the monastery of Mar Hananya] ...®atl helped and we reestablished
all of them as they were before ...teaching could betfound at all in this land [and]
nothing of our own Syriac Jacobite manner of spe&cdu oh spiritual sons, who have
lived in this land before us, are acquainted whiis.t. but now monks began to go out,
one and two, taking the initiative, and they caongether to these places...and build for
themselves other monasteries ....my desire, howeves,that all the monks under my
authority should be united in one flock in one plaand so that the order of this
community and the services of the congregation maybe confused, we are setting up
some suitable canons.

Clearly, the agenda set by Johannan is to reestattle rule of the Jacobite, i.e. West-
Syrian church in his metropolis through the renmvatof monasteries, reaffirming
Jacobite customs of ecclesiastical conduct, and mgmrtantly, removing independent
initiative from the hands of the monks and placing the hands of the ecclesiastical
leadership, i.e. his own. Hence, the stress inc@on communal unity which is imaged
by a human body. As such it has only one headjtasaot right for any part of the body
to go against the hedd:

All of you shall equally be in the manner of theen part of the body, so that
each member has his special service [Rom. XIIOfe, indeed, is the head in which the
mind dwells as a king and through everything dséhe entire body; also there is the eye
seeing for the entire body, ... The apostle sayeragth all these [things] which are
necessary for us in order that some people shatldeiprepared for a quarrel against the
one who stands in the head, whether the abbot erctiief of the brothers or the
stewards...he who is in subjection to the communifthrough him] the quarrel has no
power to become [a matter] of opposition to theoraaf the community. If anybody is
not so, he becomes a destroyer of the peace ahe afle of the community.

" Trans. from V66bus, op. cit., vol. 375, pp. 21821
S Trans. from ibid, p. 221.
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Now that the ecclesiastical body is properly esthleld, with its head possessing
complete authority, the logic of the issue of apgeanon-ecclesiastical authorities is
much easier explained in canon 31:

A monk who brings out the secrets of the monaswmryany talk of the
transgression of the brothers or about the fightinguarrels of the brothers or who
appeals to the seculars about these canons, wisidiawe ordered for this monastery, or
who goes to an authority in a lawsuit which he bagengages] in a fight with another
monk or who abandons the judgment of the church aad these canons, etc. even
though he has someone who can give judgment [incasg], such a man shall be
excommunicated and cut off from the messianic baraty entirely from Christianity and
also from the mysteries of the church completelyd Ae shall in no way be accepted in
this monastery if it can truly be witnessed agalist that he has committed one of these
evils or calumniation and accusation before thersubnd the officials and judges and
leaders of this country. And the more so if he gteeseek help from the foreigners
against the monastery and these monks in whateser it might be. Such a one we do
not accept as a Christian and believer in Chrizd, @e hold as an unfrocked one and as
accursed and as a stranger and despised is angnpefso commits the evils we
mentioned, whoever commits this offense and becarstsmbling block to all members
of this sacerdotal monastery, which ever man gaescaeates strife and offense against
monks and laymen.

The phenomena of Christian recourse to Muslim aittes evidently triggered
much agitation among Christian leadership circlége canon material which was used
here to illustrate this concern reflects a majagoprupation with issues of a central
communal authority and maintenance of communaklifidis may be exemplified first
through the sort of terminology employed in thearan Although these canons bring out
similar ideas which originally appeared in early riGtian literature, e.g. NT and
Didascalia, the terminology points to a differegeada by the later generations. While
the early sources speak about the authorities redtéo the church as “heathens” and

“unrighteous” the later canons refer to similackds as “outsiders,” “barbarians,” “other
nations,” and “Arabs.” This difference in terminglpis not coincidental. It reflects on
the one hand a common goal to Late Antique and ewatiecclesiastical authorities to
safeguard the boundaries of their community. Yettlom other hand, while for late
antique authorities what signaled the main diffeeefbetween their young Christian
communities and their surroundings was a matteretiffious code, for medieval

authorities it was more a matter of social demaypatBy the time of the Muslim state

® Trans. from Voobus, op. cit., vol. 375, pp. 228-9.
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the Christians needed fewer reminders of the umigs® of their religion, for as such
Christianity was not threatened. Rather, what seatusk to the eyes of the bishops was
the social implications that derived from the rigligs difference, i.e. a separate, well-
defined community. Hence, the recurring stresshan ¢anons and the introductions to
them on the need to maintain a unified communisy th founded upon a fixed hierarchy
of clergy. Any sign of independent acts on beh&lh acnember of the community would
be immediately perceived as a violation of the prapder.

At the same time, however, a significant numbe€bfistians thought otherwise
and chose to turn to the Muslim authorities witsuiss they felt could not be dealt with
satisfactorily within their traditional institutien Another side to the Muslim alternative
was its service as a means to resolve politicefestvithin the leadership level of the
Christian community. The extent to which the halmihguage of the bishop’s reprove
refers to litigation in Muslim courts is hard toys&Vhat seems to be an issue of litigation
in the East-Syrian synod of 676 should be taker wiansiderable skepticism. In the
seventh century Muslim jurisdiction was still taffifiorm, not to mention that most
arbitration was practiced by local governors aratiées, rather than by gadisThese
local governors were quite often Christians thewesel hence the other type of
authorities referred to in the canons — “worldlyida‘secular,” i.e. the Christian laymen
appointed by the Muslims to administrative officAs. for the rest of our evidence, it is
seems that much of it, if not all appears to comigght of the historical context given by
Michael the Syrian and other Christian chroniclasother words, what seemed to evoke
recourse to Muslim authorities and as a resulttmons, was the political confrontations
within Christian communities, and the periodicalgmentation of communal institutions.

We should also consider a possible increase iappeal of Christians to Muslim
authorities, and/or a diminishing in power of th&aders. This could be discerned
through the gradual growth in severity of the softpunishments that awaits the
transgressors. While early canon sources talk aeoytoral withdrawal of the offenders,
and practice oheziruthathe later canons go as far as eternal anathertidsirand the

next world. This development should be considefedgawith the gradually louder tone

" Neophyte Edelby, “The Legislative Autonomy of Ghians in the Islamic World” in Robert Hoyland ed.
Muslims and Others in Early Islamic Soci¢Burlington, VT: Ashgate, 2004), p. 50.



30

of the canons in their reference to the violatorke identity of those who committed the
offence, according to the canons, is diverse; ttwye from all parts of the community,

both clergy and regular laymen.

B. Jews and Christians: Similarities and Difference

The following part of the discussion will be devdbt® a comparative analysis of
the evidence presented above. The comparison @dlls on two main issues: response
and agenda. Both Jews and Christians reflect,aditirary works they have left behind
and the testimony to their activities, a resporsehe option of recourse to Muslim
authorities. The response was either through atdagdressing of the matter, e.g. canons
forbidding recourse to external authorities, orotlgh practice, e.g. litigating before
Muslim courts. Another feature embedded in the evi@ is the diversity of the parties
involved. We are not dealing here with merely a -sided society, made out of
leadership and masses. Rather, what we have ich mare stratified society, made out
of various internal layers within each social catyg Thus, Jewish leadership meant
spiritual leaders such as tgeonim communal leaders as the Jewish headship in Egypt,
Jewish holders of governmental office, judges dmal ibstitution of the elders. At the
same time, Jewish members of a lower status mé@apteslaborers, wealthy individuals
(who were probably educated), merchants, childrehraore.

Similarly, the Christian community was made up afious social layers and one
cannot always be sure whether a given group waspére Christian leadership or laity.
Thus, we have Metropolitans, patriarchs, bishopbep wo doubt were part of the
leadership, yet it is hard to say whether presbyteacons and priests were also part of
this group. Furthermore, there were Christians vessumed public office through
Muslim appointment; were those considered leadec®mmoners? The answer to this is
probably somewhere in the middle and depends muchvito is asked. A patriarch
would most probably say yes. We can find a cleéindien of laity in the canons under
the terms “believing men” and “believing women.”iFlsocial diversity should be taken
into account when we consider the various resposiase each one of these sub-groups
had its own agenda, due to its place, rank andimodeciety. In other words, we should
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assume a given response to be the outcome of stingxagenda. Our analysis, however,
will begin with the response, after which | shajl o establish the agenda behind it.

i. Response

Quite clearly, the most striking feature commonbtth Jewish and Christian
leadership was their general objection to membektsedr community appealing to other
than their own communal authorit¢geonimand Jewish communal leaders along with
patriarchs and bishops presented this basic sy@tchot in the same manner and with a
relatively high measure of ambivalence. While tlgloout the various canons issued
between the seventh to the twelfth century, theisithn tone and formula is almost
uniform in its objection, Jewish opinion seems twvér shown some flexibility. The
geonimpermitted a certain degree of recourse to Musdlibubals and differed as to the
measure of this degree. Some were more restrithiae others. While certaigeonim
would legitimize an appeal to a Muslim court on@att of the trustworthiness of their
institutions, others would try to restrict the issufor which such recourse would be
allowed. Yet in their responsa they all relied ug@mudic stipulations, as also canons
reflected how early sources were interwoven inenthAt the same time, ambivalence
cannot be attributed only to Jewish leadership,was saw Patriarchs and bishops
appealing and petitioning the Muslim caliph in orde promote political goals. These
acts, although not justified in formal decrees|eafan alternative response to the one
manifested through canons.

We should note, however, that the patriarch feffila wider role than that of the
gaon The former was not only a spiritual authority t lalso the communal leader in
practice. The second part of the patriarch’s duiyla find its counterpart within Jewish
society in the role of the communal leader, Extla(Rosh haGola) in Babylon, and
Head of the JewsR@'is al-Yahull in Egypt. We have seen cases in which the Jewish
communal leader, or head of one of the congregatibare, showed sincere reluctance
toward Jewish appeal to Fatimid authorities. Weehseen examples of efforts to avoid
such a development, through proclaiming excommudioicapaying one’s debt in order
for his claimant not to appeal to a Muslim courd ambitration in an inter-sect strife. On

the other hand, quite often Jewish communal leadsssimed their office due to their
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access to the imperial court. This had been exupis we have seen in the case of the
Rabbanite-Karaite strife, by the latter in ordeotdain a favorable decree. Non-Muslim
holders of public office were in fact a frequenigtt of appeal and therefore an ongoing
threat to communal leaders. Hence, it is not ssirpyito find them in canons forbidding
taking one’s lawsuit outside the church. It is cléhat the agendas and the ideas
expressed by communal leaders were not uniformcsvmot ignore, however, the fact
that both Jewish and Christian leaders were empipgimilar methods for transmitting
these ideas. The circulation of canons, responddedters served as central means for
maintaining authority and surveillance by both 3wand Christian leaders.

Under the leadership of communal leaders a druocie@ was played by an
intermediate level of leadership within both theri€fian and Jewish arenas. By
“intermediate” | mean to refer to various figurebavhad mediating role between the
highest level of leadership and the masses. Theggee$ played the role of “specialists”
mentioned in the introduction as part of Lasswalbsnmunication theory. On the Jewish
side we find them as judges and ‘elders,” and | @hristian community these are
mainly the various lower ranks of clergy. Althouighs hard to have an exact idea as to
their response, we should not underestimate thostrices in which we saw Jewish
judges considering aspects of Muslim law in thedrdicts or even Jewish judges
appearing before a Muslim court. Also telling i€ taxample of the Jewish elders in
Palestine inviting the Muslim governor of Jerusalenmake part in the annual calendar-
announcement on Mount Olives. As for the Christéergy, these seem to be the main
object of reproof and admonishment on the matteappieal to Muslim authorities. It is
quite possible that the reason for this was nohgoh to prevent clergy from committing
such acts, but in order that these would trandmsitmhessage to wider circles within the
community.

The other pole of response is of course repredditehe non-elite. If earlier we
were able to draw a common line between JewishCGliristian leadership, then we can
similarly do so with respect to its followers, papls to a greater extent. Yet in the case of
the latter our sources suffer from a crucial disadage, since in most cases they mainly
sound the voice of the leadership. This should&ié with the exception of the geniza

documents, which quite often portray the actionthefcommon man. Nevertheless, the
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voice of members of the non-elite is echoed throtigit of the leadership. It is not
coincidental that we possess a relatively high remdd non-Muslim sources that deal
with the issue of recourse to Muslim authoritiesrtRermore, the richness of detail, the
often high tones of rebuke and the imagery anatogmployed, should all testify to a
common practice. Both Jews and Christians foundnfieéves turning to Muslim

authorities when they were dissatisfied with decisithat were taken regarding their
matters in their own communities. Another frequenving-force was internal disputes

that caused rival parties to petition the Muslinthauities.

ii. Agenda

A diversity of responses should reflect that of rages. The overall picture that
emerges from our survey of responses reflects goiog tension between two main
currents: the first towards a higher degree of cometh enclosure, in which appeals to
Muslim authorities should be restricted to a minimuf not entirely eliminated; the
second towards frequent interaction with circletemalto the communal body. The
influence of religious law on these responses shaol be underestimated, and clearly
the law itself is embodied in the language of therse. The complexity of the Talmudic
stipulation can be identified through the ambivakef geonic responsa, whereas the
strictness of early Christian sources can be distkras well. Yet beyond their
instrumental functions, these religious foundatjoms which our sources relied, gave
birth to two other significant factors — the outtoof the leadership and the carving of
formal communal boundaries. The patriarchs andopistiwho sat in the various synods
and issued canons prohibiting recourse to non-Gdmisuthorities spoke often about the
need to maintain the proper order and hierarchig@tommunity.

As we have seen, the idea of a properly orderettsowas conveyed, among
other things, through an imagery of a human bodithw this image the ecclesiastic
leader is seen as the head and the laity as thby lboeimbers. Such an image was meant

to underscore the need for obedience on the on& bhad oppose independent initiatives

by individuals, on the other. . It seems quitelijkdat what triggered this discourse and L:n"t;':,‘;“ﬁn[;ﬂr”‘”" e

the canons was a concern regarding the safeguaofingmmunal boundaries and the

central role of the bishop as the head of the conityw These boundaries were
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enhanced, among other things, through communat@awts’® Any movement towards
the outside was considered a threat to both comhhoumndaries and the ecclesiastical
office in its center. Canons served in such casdmportant role of “drawing the faithful
into an operating community of law which would diguish them from the people
around them.* We may assume similar concerns on behalf of thésbedeadership. Yet
the difference in response has been already hhgklig The tone and vocabulary that
Christian leaders employed is not found in geoegponsa or in geniza documents on the
matter of recourse to Muslim authorities. This doe$ necessarily imply an entirely
different agenda, rather a possible differenceutiook and an evident difference in the
nature of their respective communal offices. Thenge responsa reflect both relative
flexibility and adaptation toward non-Jewish coliftdhrough means of adaptation to
Muslim law thegeonimtried to offer legal solutions similar to thosefeséd by the
Islamic law. At the same time, however, “they wetdficiently flexible to permit such
recourse in exceptional cases, so as not to dathagtelicate fabric of orderly social life
and to maintain their own position and authorfty.This attitude should first and
foremost be accounted by the tradition that aros® the foundation of religious codes.
As for the difference in the nature of the leadgrsbles, we should keep in mind
the difference between the Christian office andXaeish one. The former embodied in
one office that which existed in the latter as veparate functions. In other words, we
could say that the patriarch was for the Christiatmst both thegaon and the Jewish
communal leader were for the Jews. Thus, it staodsason that the sort of threat the
patriarch experienced by recourse to external aitig®to his office, was not the case for
thegaon The latter’'s status had no reliance on territoy, a particular community, nor

did he fulfill an instrumental function as a commbuteader. Yet in the case of local

8 Hoyland, Seeing Islam p. 18 talks about how religi groups gradually transformed themselves into
communal organizations with their own schools, awirts, places of worship, hierarchy and so on.sThu
they were effectively socio-legal corporations egetdkalong religious lines.

" Morony, op. cit., p. 364.

8 Another mode of geonic response towards Jewiskaifgp Muslim courts which should be considered,
and has not been discussed in this essay, is itinovéccording to Mann, op. citpp. 121-122, “one of
the first innovations the geonim had to make naglafter the Arab conquest of Iraq was, [accordojg
Sherira, already in 660. The geonim initiated aroiration regarding a woman who defied her husbawd a
was thus rendered liable to the charge of beimgosedet According to the new ruling, such a woman
should be divorced at once. According to Sherieagbonim were forced to make this innovation duth¢o
trend of women to turn to Muslim courts to forceitrhusbands to give them a divorce.”

81 Libson, Jewish and Islamic Law, p. 103.
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Jewish communal leaders, the evidence that retatédtem points to a similar pattern to
that of the Christian patriarchs. They too had genala to prevent to the utmost extent
any Jewish recourse to Muslim authorities.

The intermediate level of communal leadership,judges, communal elders on
the Jewish side and clergy on the Christian, reflecmuch more complex response. It
seems these were torn between their formal rol®d@mtain communal boundaries and
their immediate needs that caused them to violstevery code with which they were
entrusted. Furthermore, this intermediate levelleafdership experienced much more
frequent contact with its Muslim environment. Daihteractions between non-Muslim
and Muslim officials did not correspond with thestitiction strived for by the high
leadership. A further blow, and a much more fortefie, to communal walls came from
the direction of the masses. After all, it was théermediate leadership’s role to
communicate a distinctive identity to the commommbers of the community. Thus, a
certain degree of laxity within the former groumartsformed into an even wider
phenomenon with respect to the latter. For the elda; which had daily contacts with
members of other religions through a large varietychannels, turning to Muslim
authorities was just another expression of a dgoshbedded community. The fact that
communal leadership suffered from periodic instghilinternal competition and
incompetent law-enforcers could have contributed forther distancing of the masses
from their communal center.

C. The Question of Communal Boundaries

The mode of response of the various groups witldn-Muslim communities
toward recourse to Muslim authorities reveals sedity of agendas. To a significant
extent these agendas were dictated by the so@#dbph on which Muslim and non-
Muslim communities coexisted. An apparent featuréhes platform was the complex
and intensive network of inter-communal relatiodews, Christians and Muslim had
daily contact in almost every possible sphere. Asave argued above, petitioning
Muslim authorities and litigating before Muslimtunals were merely expressions of a
reality in which communal boundaries were blurfgdturally this state of affairs did not

correspond with the communal leadership’s agendi@tlver non-Muslim or Muslim for
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that matter. Yet it seems to me that we shouldbate the ongoing and vast discussion as

to how communal boundaries should not be crossed twvwhat was in fact an opposite

. . i . _ - Comment [a2]: This could be
direction of movemenl{. In other words, both Jewdstd Christian sources reflect the ™ | state more c[|ea!|y given its

77777777777777777777777777777777777777777777777 importance

great extent in which Jewish and Christian eliteseanpreoccupied with the phenomenon
of recourse to Muslim authorities. It is thus plaies to argue for a correspondence
between elite preoccupation and non-elite practices

It is easy to be taken in by the impressions giwemuch of the literary evidence
that stresses the existence of communal boundaféswe should not forget that these
materials were composed by the very group thatlgoiwgmaintain these boundaries. On
the other hand we cannot ignore the fact the frefqieisiness transacted between
members of different religions and the need tollegdahese activities served as a crucial
incentive for recourse to Muslim couffsContact between Muslims and non-Muslims
had been initiated on both sides. Christian saatsed as meaningful spiritual figures
not only for the Christian laity but for Muslimsa8® Jews, Christians and Muslims lived
often on the same streets and even in the samesf3a8 these and other signs indicted
a highly integrated society in which one would ntaim his communal affiliation, but at
the same time possess membership within a widéalsdrcle. What some would argue
to be a centralizing trend on the part of Muslimvggmments with regard to distinct
systems of legislation in their territori&scould in fact be interpreted differently. Such
an interpretation would locate the initiative ore thon-Muslim side rather than on the
Muslim. In other words, it should be seen less Bkialim trend of centralization than as
a non-Muslim attempt of integratidh.

The blurring of communal boundaries may be atteduo three other factors:
a) The state of communal fragmentation: non-Muslommunal institutions had suffered

from the lack of a state-supporting administratibhe existence of their institutions lay

8 |ibson, Jewish and Islamic Law, p. 101.

83 Morony, op. cit., p. 370; See also Karl-Erik Ritin@ Letter from Jacob of Edessa to John the Styfite o
Litarb Concerning Ecclesiastical Canofidlalmé: Gleerup, 1979), p. 53, where John of litasks Jacob
of Edessa whether “it is right that a priest githes “blessing” of the saints to the Arabs or thgaes.”

84 On interfaith symbiosis and cooperation see: @Guiteed. soc., Il, p. 289.

8 Edelby, op. cit., p. 53.

% See also Hoyland, Seeing Islam, p. 18: “Muslimharities manifested with time a growing involvement
in the internal affairs of their non-Muslim subjecmmunities. This was largely due to the invitata the
latter for such an involvement.”
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entirely in self-sufficient means. Our evidence wbBohow various episodes of
deterioration in the state of monasteries and dlagcto the extent of an absence of the
patriarch, served as an incentive for independetibrass on behalf of the clergy.
Therefore, we can assume that these periodic chaotbreaks drove many in search of
social safety within the existing institutions bétlslamicstate.

b) The role played by an intermediate level of &aHip: the most crucial role for
maintaining communal boundaries was in the handbhade from among the leadership
who had daily contact with the masses. Those wetdhe patriarch, bishogaonor a
communal leader, but rather the lower ranks ofgglejudges and various office-holders
within the community. It was their task to “to rarnce allegiance to the community.
They did so by urging attendance of the communatitirtions, issuing restriction
regarding interactions of all sorts, promoting idigive insignia and symbols, and
disseminating propaganda against adherents anefseli all other groups* Yet this
group began to show laxity with regard to the idgglit was meant to enforce, and it too
appears to have been part of the general soctaigetherefore, the message that was
transmitted to the masses was not of strict comirderaarcation.

¢) A method of flexibility: we should also take anaccount a phenomenon which can be
seen taking form also within Muslim circles with rijeular relevance to judicial
institutions. A recent study by Yossef Rapoportthed appointment of four chief gadis,
one from each sunni school, by sultan Bayffaergues this step was to allow
flexibility. ®° In other words, to prevent the legal system freendming too rigid. “The
quadruple judiciary enabled litigants, regardlesparysonal school affiliation, to choose
from the doctrines of the four schoof8."This step, apparently, had been already
preceded during the Fatimid period. In 1130 fouethadis, an Isma’ili, Shi'i, Shaf'i’i.
and Maliki had been appointed. According to Rapbopioe establishment of four chief

gadis should be seen as an institutional reforth@fudicial system, aimed at achieving

87 Hoyland, Seeing Islam; see also Morony, op. @t.,369, “The religious leaders themselves were
responsible for a degree of contact and collabmmatvith non-Christians The practical limitation to
communal barriers is important for an understandifigarly Islamic society, as is the existencehaf t
formal barriers themselves.”

8 Sultan Baybars al-Bundugd, Mamluk ruler of Egypt, between 1260-1277.

8 Rapoport, “Legal Diversity in the Age dfaglid: the Four ChiefQadis Under the Mamluks,Islamic
Law and Societ{0,2 (2003), pp. 210 — 228.

0 Ibid, p. 210.
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the double purpose of uniformity and flexibiltyAs for the particular case dhimmis

an analysis osijill volumes from Damascus, covering the years 177860 by Najwa
al-Qattan’” yields a number of conclusions indorsed in thisgraAccording to al-Qattan
the numerous voluntary appearances of dhimmis ed¥rslim tribunals, in matters of
an intra-communal nature, should not be regarde@vidence of contradiction with
Jewish and Christian doctrinal beliefs. Alternalyyeal-Qattan suggests a “need to view
the mahkama(Muslim court) less as an institution dedicatedMaislim’ justice and the
primacy of religious identity over and above prasssof fairness, and more as a public

space openly accommodating to the everyday neealsitf clients.®*

All this bears significance in our case for tw@sens: first, it underscores the
common inclination of people to appeal to courtsciwtdo not necessarily coincide with
their religious affiliation. Second, it provides axample in which the leadership

recognizes the flaws of a rigid legal code and fires flexibility in its application.

Conclusion —

In the above discussion we have tried to focus lmn issue of non-Muslim
response to Muslim rule. We offered this methogmaslternative to the issue of status
which has been employed by past scholars in omexplore the matrix of interfaith
relationships within Muslim sovereignty. There anany alleys through which one may
walk in order to explore patterns of non-Muslimpasse to Muslim rule, perhaps as
many as the lines of contact between the two contieanThe alley that we chose to
pass through in this paper was that of non-Muslppeal to Muslim authorities. This
declaration of intention could be regarded by s@®m@n answer to a research question,
posed prior to a survey of the evidence sincestiaes non-Muslim appeal, rather than
Muslim intervention. The wide range of evidencettas presented here, does in fact
point to this state of affairs. Islam opened itstitlutions to the participation of non-

Muslims and the latter responded favorably. Jews @hristians frequently turned to

%1 Rapoport, Legal Diversity, p. 226.

%2 Najwa al-Qattan, “Dhimmis in the Muslim Court: LagAutonomy and Religious Discrimination,”
IJIMES31 (1999), pp. 429-444.

% Ibid, p. 440.
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Muslim tribunals and Muslim leaders in order toabtsolution to their daily problems.
We should note, however, that the evidence pregddntéhe discussion above does not
indicate a formal confrontation between Muslimitugions and non-Muslim ones. There
was no declared or hidden agenda, as far as weettaon the part of the Muslims to
undermine non-Muslim communal authority. The pheaoom of non-Muslim recourse
to Muslim authorities should be considered, finstl doremost, as a by-product of the
nature of Muslim forms of governance and judiciay.turning to Muslim institutions,
Jews and Christians were leaving behind their ticatil communal institutions and
posing a threat to the status of these institufitmsse who ran them and ultimately the
communal boundaries which were enforced througithehis development triggered a
spectrum of responses from various parts within-Moslim communities. One would
expect to find a uniform response on behalf of eamrhmunal sector, yet what one finds
is, in fact, an even more complex picture. Nota@mmunal leaders kept away from
inter-communal cooperation, whether Jews or Clnsti and not all their followers
abandoned traditional communal institutions. It pgactically impossible to obtain
statistics of the phenomenon. It is of particulareiest that non-Muslim elites were
violating the very same regulations which they teelves had insisted upon. This does
not imply that these regulations were absent attemg from the period preceding the
Muslim conquest and throughout its existence; rathsuggests high measures of elite
pragmatism. In order to achieve a better undersigrior the background to the actions
of both leaders and led we must take into accohbetparticular context of a given
community as a whole, and the contexts on whichnitsrnal sectors and individuals
acted. At the same time, however, there is one rgkrieature that seems to have
dominated the social-historical scene. We are dgdlere with highly defused societies
in which communal affiliation could co-exist negtather spheres of affiliation that went
beyond communal boundaries. Yet in order to malke pbint more concrete, further

evidence that pertains to a wider variety of soagdects must be examined.



