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INTRODUCTION AND
BACKGROUND






1. Introduction

“The vigilance of individuals concerned to protect their rights amounts to an effec-
tive supervision in addition to the supervision entrusted [...] to the diligence of the
Commission and the Member States.”!

1.1.  THE VIGILANCE OF INDIVIDUALS: CONTEXT
1.1.1.  The creation of a private enforcement model

1. Inthe Van Gend en Loos judgment of the Court of Justice of the European
Union (‘Court of Justice’), dating from over half a century ago, it was held
that the entry into force in 1958 of the Treaty establishing the European Eco-
nomic Community (‘EEC’), which has since become the European Union
("EU’), had led to the creation of a new legal order.2 This judgment made it
clear that this new legal order is not exclusively a matter that concerns the
Member States on the one hand and the EU institutions and other bodies
that had been established on the other hand. The relationship is rather
essentially triangular in nature, in that private parties can also have a legal
position under EU law. This means that EU law can not only create obliga-
tions for these private parties, but that it can also confer rights on them, even
where that is not expressly stated, as long as the provision in question is
sufficiently clear and unconditional. In other words, EU law constitutes “a
direct source of rights and duties for all those affected thereby, whether Member
States or individuals, who are parties to the legal relationships under [EU] law” 3
As is well-known, Van Gend en Loos thus articulated the principle of direct
effect of EU law. Equally well-known is that shortly afterwards the Court of
Justice confirmed the existence of the principle of primacy of EU law over
national law.# Together these principles constitute the “essential characteris-
tics” of the EU legal order.?

CoJ case 26/62, Van Gend en Loos, p. 13.
Ibid.

CoJ case 106/77, Simmenthal, para. 15.

Co] case 6/64, Costa v. ENEL, pp. 593-594.
CoJ Opinion 1/91, EEA Agreement, para. 21.

T WP -



p-4 A. Introduction and background para.3

2. By insisting that private parties can in principle directly exercise and
enforce the rights that they derive from EU law, the Court of Justice laid the
foundations for what has become known as the private enforcement model of
EU law.¢ This model ensures the possibility for the private parties concerned
to initiate legal proceedings for alleged infringements of their rights under
EU law. Not only does this serve the interests of those parties themselves, it
can also contribute to the supervision exercised by especially the European
Commission (‘Commission’) as regards the compliance with EU law.
Indeed, as the above quote from Van Gend en Loos demonstrates, the notion
that legal actions brought by private parties can be instrumental in strength-
ening compliance with EU law is as old as the very foundations of that law.
This implies that private parties can be recruited as the EU’s “private attor-
neys general’” or ‘private policemen’.8 That means in turn that “the vast
potential resources of the general European population [are] enlisted to supplement
the Commission in its efforts to secure the uniform and effective application of [EU]
law” 9 Implicit in this private enforcement model is that these proceedings
are to be brought before the competent courts of the Member States. All this
was, and continues to be, of importance, for several reasons.

3. In the first place, the scope for enforcement of EU law at the central,
European level, i.e. before the EU courts in Luxembourg, is limited for legal
reasons. The main mechanisms designed to ensure such supervision and
enforcement at that level, to which reference was made in Van Gend en Loos,
are infringement proceedings. The relevant Treaty provisions, i.e. Articles
258 and 259 Treaty on the Functioning of the EU (‘TFEU’), allow both Mem-
ber States and the Commission to bring a case before the Court of Justice
when they consider that a Member State has infringed EU law. Private par-
ties can neither initiate these proceedings, nor can they be taken to court in
this context.10 Infringement proceedings thus remain an affair from which
private parties are largely excluded.!

It is of course true that the EU Treaties allow private parties to initiate
‘direct actions’ before the EU courts. But these actions can only be brought in
a limited number of circumstances. In particular, in order to have legal
standing (locus standi, i.e. the legal capacity to bring an action before the
court) under Article 263 TFEU a private party must demonstrate that it is
directly and individually concerned by the act that is the object of the legal
action in question. As construed by the EU courts, this threshold can be

Kilpatrick (2000), p. 1.

Ibid., p. 2.

Drake (2006), p. 843, with reference to Weiler (1981), p. 273.

Dougan (2004), p. 76.

Cf. e.g. GC Order case T-532/12, Morea, para. 7.

On these infringement proceedings and the role of private parties in this regard, see fur-
ther subsection 2.4.1 below.

N O
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notoriously difficult to overcome.!2 The amendment of the relevant Treaty
provision in 2009 (Treaty of Lisbon) has relaxed this test somewhat in certain
cases. This has however not fundamentally altered the restrictive approach
with respect to the private party’s possibility to bring these direct actions
before the EU courts.!3 Direct actions are moreover limited to contesting the
legality of acts, or failures to act, of the institutions and other bodies of the
EU, as well as claims in connection to the EU’s contractual or non-contractu-
al liability.1# No such actions can be brought against Member States, let
alone against other private parties.!>

Under Article 267 TFEU the Court of Justice can furthermore give pre-
liminary rulings in proceedings that private parties brought before the
courts of the Member States, in cases where there is uncertainty as to the
interpretation or validity of provisions of EU law. Those rulings clarify the
law as it ought to have been understood from its entry into force and as such
they are also of relevance to other legal relationships than those between the
parties to the case at hand.1¢ The preliminary reference procedure has been
held to be “essential for the preservation of the [EU] character of the law estab-
lished by the [EU] Treaties”17 and an element of the “complete system of legal
remedies and procedures designed to ensure judicial review of the legality of [those]
acts” 18 These characteristics have led some to call it the ‘infringement proce-
dure for private parties’.1? Yet also in this case there are certain limits. In
particular, the preliminary reference system establishes in essence a form of
direct cooperation between the national courts and the Court of Justice.20
Procedurally speaking, such a reference it is no more than a side-step in the
proceedings before the former.2! Where the Court of Justice has issued a

12 E.g. CoJ case 25/62, Plaumann, pp. 106-107; CoJ case C-50/00 P, LIPA, para. 32-46. See also
Opinion AG Jacobs case C-50/00 P, UPA, para. 36-99. See further e.g. Ward (2009),
pp. 343-347.

13 Notably it follows from the fourth subparagraph of Art. 263 TFEU, as amended, that,
where regulatory acts that do not entail implementing measures are concerned, a private
party-applicant is no longer required to demonstrate individual concern. See e.g. Co]
case C-583/11 P, Inuit, para. 45-62 and 68-77. See further e.g. Ward (2009), pp. 357-359;
Craig (2010), pp. 129-132; Kornezov (2014), p. 251; Van Malleghem &. Baeten (2014),
p. 1187.

14 See Articles 263, 265 and 340 TFEU respectively. Cf. e.g. GC Order case T-635/13,
Aéimovié, para. 6.

15 E.g. CoJ case 175/84, Krohn, para. 18; CoJ case C-407/04 P, Dalmine v, para. 62; GC Order
case T-469/11, Al Qadhafi v. France, para. 8; GC Order case T-311/13, FQ.

16 E.g. Co]J case 61/79, Denkavit, para. 16; CoJ case C-231/96, Edis, para. 15.

17 Co]J Opinion 1/09, Patent Court Agreement, para. 83.

18 Co] case C-583/11 P, Inuit, para. 92.

19 Pescatore, cited in Micklitz (2012), p. 393.

20 E.g. CoJ Opinion 1/09, Patent Court Agreement, para. 84; CoJ case C-416/10, KriZan,
para. 66.

21  Cf. the standard phrase used by the Co] in relation to the allocation of costs associated
with preliminary references, according to which “these proceedings are, for the parties to the
main proceedings, a step in the action pending before the national court”. See e.g. Co]J case
C-416/10, Krizan, para. 117.



p-6 A. Introduction and background para. 4

preliminary ruling, it remains for the national court concerned to apply that
ruling to the case at hand.22 Moreover, while EU law can require the nation-
al court seised by a private party to make a preliminary reference, the deci-
sion whether or not to do so is, as a matter of EU law, taken independently
from the acts or views of the parties to the proceedings.23

4. In the second place, there are practical considerations that limit the scope
for enforcement of EU law at the central, European level. To begin with, in
practice the Member States seldom use the abovementioned powers to initi-
ate infringement proceedings against their peers.2* The Commission, as the
‘guardian’ of the EU Treaties,? is in contrast generally willing to use its
powers in this regard where it deems this necessary. The Commission’s
resources are however limited, in terms of information gathering capacity,
manpower as well as financial means. This was the case already in the early
days of the process of European integration, but it arguably carries even
more weight today, in an EU that has been enlarged to 28 Member States
and over 500 million citizens and that is moreover involved in many differ-
ent fields of law. As a consequence, in its own words, the Commission can-
not act as “a kind of ‘super enforcement authority’” .26

Similar considerations apply to the EU judiciary. The EU courts have
over the decades been confronted with a virtually permanently increasing
number of cases brought before them. By means of an illustration, the pub-
lished case law of the Court of Justice for 2001 alone takes up the same shelf
space as that for the first 19 years of case law up to 1972.27 And whereas in
2000 around 900 new cases were brought before the EU courts (with approx-
imately 1450 cases pending), ten years later this number had risen to around
1250 new cases per year (with approximately 2100 cases pending),?8 i.e. an
increase of almost 40%. As a result the EU courts regularly struggle with
their workload. Structural and organisational changes have been enacted,
most notably the creation of (what is now) the General Court in 1988. More
recently the Court of Justice, which is charged inter alia with ruling on pre-

22 E.g. CoJ case 51/74, Van der Hulst, para. 12; Co]J joined cases C-175/98 and C-177/98,
Lirussi, para. 38.

23 E.g. CoJ case 70/77, Simmenthal, para. 10; Co] case C-2/06, Kempter, para. 41-42; Co] case
C-137/08, Pénziigi Lizing, para. 28-29; CoJ case C-561/11, Fédération Cynologique Internati-
onale, para. 30. This is not to say that the parties to the proceedings before a national court
may not suggest making a preliminary reference, in accordance with the applicable
national procedural rules. Some also link the preliminary reference procedure to the prin-
ciple of effective judicial protection, discussed in subsection 2.3 below. See e.g. Opinion
AG Léger case C-224/01, Kobler, para. 147; Opinion AG Ruiz-Jarabo Colomer case
C-14/08, Roda Golf, para. 29.

24 Only four such cases were been brought in the period up until 2012. See Lock (2012),
p.1677.

25 Cf. Art. 17 TEU.

26 Commission, Communication on public procurement in the EU, COM(1998) 143, p. 13.

27 Jacobs (2004a), p. 823.

28  See CoJ, Annual reports 2000 and 2010 respectively.
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liminary references and in infringement proceedings, has been able to cut
back the length of the proceedings before it. However especially the General
Court, which acts mainly as the first instance court for direct actions, contin-
ues to struggle with its workload and the resulting long delays. Indeed, the
length of the proceedings before this latter court has already several times
been held to have exceeded a reasonable time period.?? Discussions on
reforms therefore continue.30

5. Lastly, as a general rule, EU law is implemented by the Member States.31
This implementation therefore takes place primarily at national level. It fol-
lows that there is also considerable potential for the enforcement of EU law
at that level, i.e. before the competent national courts.32 The abovemen-
tioned finding in Van Gend en Loos that under certain conditions EU law
confers rights on private parties on which these parties can rely directly in
legal proceedings allowed the unleashing of this potential for decentralised
enforcement, particularly in combination with the principle of primacy of
EU law.3 Indeed, after that judgment it did not take the Court of Justice
long to clarify that “every time a rule of [EU] law confers rights on individuals,
those rights, without prejudice to the methods of recourse made available by the
Treaty, may be safequarded by proceedings brought before the competent national
courts” .34 Earlier it had already held that “it may generally be assumed that a
substantive right has as its corollary that it provides the person in whose interest it
operates with the means of enforcing it himself by proceedings before the courts
rather than the intervention of a third party” .35

Since Van Gend en Loos, which concerned a provision of the EU Trea-
ties, it has been made clear that the principle of direct effect extends to
potentially all EU legal acts. Provided that they are sufficiently clear and
unconditional, provisions of regulations and decisions can also be directly

29 E.g. CoJ case C-40/12 P, Gascogne, para. 102; CoJ case C-243/12 P, FLS Plast, para. 142.

30  On the functioning and workload of the EU courts as well as past and possible future
reforms, see further e.g. Rasmussen (2000), p. 1071; Schiemann (2008), p. 3; Forwood
(2008), p. 34; Meij (2013), p. 3.

31 Cf. Art. 291(1) TFEU. See e.g. also Co]J case C-201/04, Molenbergnatie, para. 52: “according
to the general principles on which the [EU] is based and which govern the relations between it and
the Member States, it is for the MemberStates, under Article [4(3) TEU], to ensure that [EU]
rules are implemented on their territories”.

32 Cf. CoJ case 294 /83, Les Verts, para. 23.

33 For, whereas direct effect can be understood as meaning that EU law is to be considered
as the ‘law of the land’, it is the combination with the principle of primacy that ensures
that EU law is also the ‘higher law of the land’. See Weiler (1991), p. 2415.

34 Co] case 28/67, Firma Molkerei, p. 153.

35  CoJ case 6/60, Humblet, pp. 571-572. This case relates to the European Coal and Steel
Community (‘ECSC’) and not to the EU Treaties, but considering its principled nature
and the similarity of the relevant provisions at issue there appears to be no reason why
this statement would not be equally applicable as a matter of EU law. That is confirmed
by the reference to this case made in Co]J joined cases C-6/90 and C-9/90, Francovich,
para. 36.
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effective.3¢ The same applies to directives, but only in ‘vertical’ legal rela-
tionships, i.e. in actions between a private party on the one hand and a
Member State (including its decentralised entities and semi-public bodies)
on the other hand.3” The Court of Justice has consistently held that direc-
tives have no ‘horizontal” direct effect. This means that, in and by them-
selves, provisions of directives cannot impose obligations on private parties
and cannot be invoked and enforced in legal relationships between private
parties.3® The effects of this position tend to be moderated somewhat by the
fact that the concept of a ‘State’ — and therefore that of a vertical relationship
—is a rather wide one in this connection. The capacity in which the latter acts
is not of relevance. Provisions of directives that are capable of having direct
effect may therefore be relied upon against any body, whatever its legal
form, which has been made responsible pursuant to a measure adopted by
a Member State for providing a public service under the control of the State
and which has for that purpose special powers beyond those which result
from the normal rules applicable in relations between private parties.3 But
for instance an association governed by private law with a social objective
does not meet these conditions.#0 This absence of horizontal direct effect fur-
thermore does not mean that the application of a directly effective provision
of EU law in a vertical context cannot, indirectly, have certain adverse reper-
cussions for another private party or have ‘collateral effects” in horizontal
legal relationships.4! Having said that, the fact remains that the Member
States first need to transpose a directive into national law for the rules of EU
law in question to have effect in “truly” horizontal legal relationships.2

The aforementioned potential is reinforced by other ‘weapons’ that pri-
vate parties can use in proceedings before national courts where claims
based on EU law are at stake. Of particular importance is the principle of
consistent interpretation, also known as ‘harmonious interpretation” or
‘indirect effect’. Under this principle, as construed by the Court of Justice,
national law must be interpreted, in so far as possible, in light of the word-
ing and the purpose of the EU law at issue.#3 This means that national courts

36 CoJ case 9/70, Grad, para. 5; CoJ case 39/72, Commission v. Italy (slaughtered cows),
para.17.

37  CoJ case 41/74, Van Duyn, para. 12.

38 E.g. CoJ joined cases C-397/01 to C-403 /01, Pfeiffer, para. 108; CoJ case C-282/10, Domin-
guez, para. 37 and 42.

39 E.g. CoJ case C-282/10, Dominguez, para. 38-39; CoJ case C-425/12, Portgis, para. 24-26.

40 CoJ case C-176/12, Association de médiation sociale, para. 37.

41 E.g. CoJ case C-443/98, Unilever, para. 49-51; Co] case C-201/02, Wells, para. 57. See fur-
ther Prechal (2005), pp. 255-270.

42 Cf. Art. 288 TFEU, pursuant to which a directive is “binding, as to the result to be achieved,
upon each Member State to which it is addressed”, while leaving “to the national authorities the
choice of form and methods” .

43 E.g. CoJ case 80/86, Kolpinghuis Nijmegen, para. 13-14; CoJ case C-106/89, Marleasing,
para. 8; CoJ joined cases C-397/01 to C-403/01, Pfeiffer, para. 118; CoJ case C-42/11, Lopes
Da Silva Jorge, para. 54-56; Co] case C-176/12, Association de médiation sociale, para. 38-39.
See further Prechal (2005), pp. 180-215; Craig & De Btrca (2011), pp. 200-207.
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must do whatever lies within their jurisdiction, taking the whole body of
national law into consideration and applying the interpretative methods
recognised by it, with a view to ensuring that the rule of EU law in question
is fully effective and to achieving an outcome consistent with the objective
pursued by it. The principle of consistent interpretation finds its limits how-
ever in the general principles of law that form part of the EU legal order, in
particular those of legal certainty and non-retroactivity, which can thus con-
stitute a bar to incurring criminal liability and preclude an interpretation
contra legem. Given the aforementioned absence of horizontal direct effect of
directives, the principle of consistent interpretation is particularly relevant
in actions between private parties concerning rights and obligations derived
from directives, especially where they have not been transposed into nation-
al law in a correct and timely manner. Other such ‘weapons’ at the disposal
of private parties seeking to assert their rights derived from EU law before
the courts of the Member States are the principle of Member State liability
and the (nascent) principle of private party liability. Pursuant to these latter
two principles, which are discussed in further detail below, infringers must
compensate for the harm caused as a consequence of their breaches of EU
law.44

1.1.2.  EUinvolvement with private enforcement at national level

6. Inlight of the foregoing one could say that in the EU legal system the
enforcement possibilities on the central, European level are not as triangular
in nature as the distribution of rights is. Instead the enforcement by private
parties of the rights granted to them by EU law generally takes place before
national courts. From the viewpoint of these parties these latter courts are
thus the primary venue for asserting their rights vested in EU law.4> When
considering and deciding those cases, the national courts seised do not act
in a purely national capacity. They rather act, in effect, as a judicial organ
of a unitary EU judicial power.46 As the Court of Justice put it, the courts
of the Member States are, together with the Court itself, the “guardians of
[the EU] legal order and the judicial system of the European Union”, as it is for
them to “ensure that the full application of [EU] law in all Member States and to
ensure judicial protection of a [private party’s] rights under that law” 47 As such
these national courts are the “’ordinary’ courts within the European Union legal
order” 48

44 See section 2.5 below.

45 Cf. Tridimas (2006), p. 419.

46 GC case T-51/89, Tetra Pak, para. 42; Opinion AG Cosmas case C-83/98 P, France v. Lad-
broke Racing and Commission, para. 92.

47 CoJ Opinion 1/09, Patent Court Agreement, para. 66 and 68.

48 Ibid., para. 80.
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7. This crucial role of the national courts in the EU legal order makes it all
the more remarkable that there are comparatively few EU rules that regulate
the proceedings before those courts involving the enforcement of EU law.
EU law typically defines the rights and obligations of private parties, but it
generally does not provide for the remedies and procedural rules that are
necessary for their enforcement at national level.+

This certainly holds true where primary EU law is concerned, i.e. the
rules laid down in the EU Treaties. While primary EU law, as interpreted by
the EU courts, is often generous in conferring rights on private parties,™ it is
largely silent on the remedies and procedures necessary to enforce them.>!
In fact, primary EU law contains only one explicit reference to the term
‘remedies’, namely in Article 19(1) Treaty on European Union (‘'TEU").52 Tell-
ingly this reference was only introduced in 2009 (Treaty of Lisbon). Even
more tellingly perhaps, this provision recalls that it is for the Member States
—and therefore in principle not for the EU — to provide “remedies sufficient to
ensure effective legal protection in the fields covered by EU law”. Article 19(1) TEU
thus essentially confirms and formalises the dominant pattern of decentral-
ised judicial review, discussed above.?3 As such it ensures the observance of
the fundamental right to effective judicial protection within the EU.54

The picture has to a large extent long been comparable if we look at sec-
ondary EU law, i.e. the rules laid down in legal acts adopted by the EU legis-
lature on the basis of the EU Treaties, such as regulations and directives.>®
Especially in the early days of EU law common rules in this regard were
almost completely lacking.>0 As is shown in the remainder of this study, sig-
nificant developments have taken place since. Nonetheless to date there is
still no generally applicable set of rules laid down in secondary EU law
obliging Member States to harmonise their respective national rules relating
to the remedies and procedures that apply to the proceedings initiated by
private parties before their national courts concerning the enforcement of
rules of substantive EU law.

49  Cf.Jacobs & Deisenhofer (2003), p. 214.

50  See also para. 446 below.

51 Cf. Whish (1994), p. 3.

52 Cf. Komninos (2008), p. 149 (n. 52).

53  Tridimas (2006), p. 420 (regarding the corresponding article in the draft EU Constitution-
al Treaty, which, via the Treaty of Lisbon, later became Art. 19(1) TEU). Cf. CoJ Opinion
1/09, Patent Court Agreement, para. 66; CoJ case C-583/11 P, Inuit, para. 101.

54 See e.g. CoJ case C-418/11, Texdata, para. 78; Co] case C-583/11 P, Inuit, para. 100. On the
right to effective judicial protection set out in Art. 47 Charter, see further section 2.3
below. Cf. Opinion AG Jadskinen case C-536/11, Donau Chemie, para. 47, where it is
argued that Art. 19(1) TEU supplies a supplementary guarantee to the ‘Rewe-principle’ of
effectiveness, discussed in subsection 2.2.2 below.

55  Cf. Art. 288 TFEU.

56 For an overview, see subsection 1.1.3 below.
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8. It is important to note that all this is not a matter of mere formalities.
Attention may often tend to focus on the substantive provisions conferring
rights on the private parties that are subject to EU law, yet the importance of
remedial and procedural rules can hardly be overstated. As the Commission
put it, “rights which cannot be enforced are worthless” .57 Formulated somewhat
more elegantly, it has been said that (civil) procedural law serves “to infuse
life into all other areas of the law, to bring into actual being and to give reality and
effect to all the legal rights and duties of every person and body in society” .58 Reme-
dial and procedural rules may in practice often be at least as important for
the private parties concerned as their abstract substantive entitlements
under EU law.5 Without having legal standing, for instance, a private party
cannot bring an action before the competent national court in the first place.
Similarly rules on issues such as access to evidence, the burden of proof,
causality and legal costs tend to determine to a high extent whether there is
any point in bringing such a claim and, when it is brought, whether it will
be successful. The applicable rules on remedies and procedures can there-
fore have a substantial impact on the effectiveness of the substantive EU law
at stake. In addition the predominant reliance on the laws of the Member
States to regulate remedial and procedural matters related to the enforce-
ment of EU law before national courts inherently also implies that differ-
ences can and do exist in this respect across the EU, both as regards the
manner in which this enforcement takes places and the outcomes to which it
may lead. A system of decentralised judicial enforcement that principally
relies on national law for the adjudication of private enforcement actions
can thus also lead to inconsistencies and unequal treatment.0

1.1.3.  EU legislative action

9. As is discussed in further detail in the following chapter, over the
decades important steps have been set in the case law of the Court of Jus-
tice that mitigate the effects of the general absence of EU rules in the field
of remedies and procedures applicable in proceedings before the national
courts concerning the enforcement of rights vested in EU law.6! In so doing,
that EU institution has corrected to some extent the apparent imbalance,
referred to above, between on the one hand the heavy reliance on enforce-
ment of EU law at the national level and on the other hand the general lack
of common remedial and procedural provisions. However such interven-
tion can “by the nature of things only alleviate, but not eliminate the problem” .62

57  Commission, Public consultation towards a coherent approach to collective redress,
SEC(2011) 173, p. 2.

58  Jacob (1987), p. 63.

59 Flynn (2008), p. 245.

60  Cf. Bridge (1984), pp. 32-36; Jacobs & Deisenhofer (2003), p. 198.

61  Seein particular sections 2.1 and 2.2 below.

62  Toth (1978), p. 187.
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Crucial as this case law surely has been, and indeed continues to be, for prin-
cipled as well as practical reasons there are limits to what can be expected
from the judiciary in this respect. The EU courts may be obliged to do justice
in the cases brought before them,3 but it is nonetheless primarily for the EU
legislature to address these issues in a more systematic and general matter.64
While that holds true generally, it arguably applies even more so in the spe-
cific context of EU law. For where