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Preface

This volume brings together twelve essays that in various ways explore the
histories of Islamic law in Africa. All these essays share a concern with the
encounter between Islamic law and the colonial or post-colonial state. Just
as there was no single ‘Islamic’ law in AfTrica, there was also no singular en-
counter. Instead, there were a variety of encounters and changes in the na-
ture of these engagements over time. Most of these encounters led to nar-
rowing the practice of shari‘a to issues relating to personal status or family
law, as we describe it. The legacy of these engagements remains deeply em-
bedded in post-colonial legal systems, political mobilization, and identity
politics. Thus, to understand the issues surrounding contemporary claims
by millions of Muslims for ‘full shari‘a’ in Nigeria and Sudan, we must un-
derstand the historical contexts producing these claims. The essays in this
volume bring together historians, legal and constitutional scholars, anthro-
pologists, and religious studies experts in a conversation that enriches the
study of Islamic law in Africa.

This volume is the result of the convergence of different scholarly, legal,
and political projects. Each editor brought to the volume different interests
and training. Based at the University of Cape Town, Shamil Jeppie was en-
gaged in research on the Arabic Study Circle in Durban, writing a nine-
teenth-century history of the Sudan, and directing the Tombouctou Manu-
script Project. Based originally at the University of Cape Town, then moving
to Stanford University in Stanford, California, and from there to Duke Uni-
versity, Durham, North Carolina, Ebrahim Moosa worked on writing a book
on the twelfth-century Persian scholar Abu Hamid al-Ghazali and as a
Carnegie Scholar, he researched madrasas in the south Asia. While in South
Africa, Moosa was deeply involved in discussions surrounding the status of
Muslim family law in the new South African constitution. Based at Stanford
University in California, Richard Roberts has for many years focused on is-
sues of law and colonialism in Africa, and directs a series of biannual work-
shops on different aspects of law and colonialism in Africa. It was at Stan-
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ford University that Roberts and Moosa first collaborated on issues of family
law in AfTica, an effort eventually resulting in this volume. Jeppie joined the
collaborative effort in the international meetings held on the African conti-
nent. The first of four international workshops on Muslim family law in
Africa was held in Dar es Salaam in 2000, followed by seminars at Stanford
in May 2001, Dakar in June 2001, and Cape Town in 2002.

Well over sixty scholars from a wide range of disciplines, legal practi-
tioners as well as gadis engaged in lively debates and generated diverse per-
spectives on the history and status of Muslim family law in Africa. Partici-
pants came from all over Africa, including colleagues from Mauritania, Mo-
rocco, Tanzania, Burkina Faso, Senegal, Ghana, Mali, Niger, Egypt, Kenya,
Mauritius, and South Africa. This volume, long in gestation, is one result of
those sustained discussions.

The essays in this volume range from examinations of the colonial en-
counter between European administrators and African Muslim communi-
ties as they implemented colonial legal worldviews and policies, and move
to recent decades of the post-colonial situation, when the questions of con-
stitutional equity, equal franchise, and citizenship run up against calls for
implementation of ‘full shari‘a’ in certain countries. Experiences in one part
of the African continent finds echoes elsewhere, often leading to the politi-
cization of the question of family or personal status law on a trans-conti-
nental network. Debates in Niger echo those in Nigeria, or debates about
family law in Kenya also find receptivity in Tanzania.

Thus, the title of this work — Muslim family law in sub-Saharan Africa —
may appear not to do full justice to its content. Issues of Muslim family law
were intimately linked to broader political and social processes. In surveying
the state of the research on Islamic law in AfTrica, the editors were convinced
that a collection such as this was very much needed. If it stimulates produc-
tive debate and further research — as we expect it will — it could, on these
grounds alone, be seen as a worthy contribution. This aside, we believe there
is much of value in each essay: new perspectives are offered, and previously
ignored or underused historical sources are introduced and interpreted. On
the whole, we aim to illustrate the formative process of legal practice, and
illuminate specific historical conjunctures which shaped practice. The in-
troduction provides an integrative, synthesizing narrative and argument.

The editors wish to thank the Ford Foundation for the multi-year Islamic
Law in Africa grant it provided to the Centre for Contemporary Islam at the
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PREFACE

University of Cape Town (UCT). This grant made the conferences held in var-
ious African capitals possible, and gave us the opportunity to bring scholars
from the African continent into conversation with those from other parts of
the world. It is appropriate to remember the late John Gerhart, Ford Foun-
dation representative in Johannesburg and later president of the American
University in Cairo, who gave special attention to research in Africa and sup-
ported our early scholarly labors. We would also like to thank Stanford Uni-
versity for its support for the first workshop, and Duke Islamic Studies Cen-
ter’s earlier incarnation as a research unit, the Center for the Study of Mus-
lim Networks. Our thanks to Abdulkader Tayob at the Center for Contem-
porary Islam at UCT for helping to convene the international meetings. The
essays in this volume were first presented at one of these conferences, and
then revised several times over the course of the past several years. We are
especially grateful to Annelies Moors, who took on this project for the Ams-
terdam University Press for the Institute for the Study of Islam in the Mod-
ern World (ISIM) series, and to all others at the Press. Naefa Kahn and Su-
sana Molins Lliteras at the University of Cape Town were steady, efficient
and keen assistants at various stages of the project in Cape Town. Erin Pet-
tigrew at Stanford University played a central role in the final stages of this
project, as she gently enforced consistency in Arabic transliteration out of a
pool of very different styles, tracked down missing notes, and compiled the
consolidated bibliography. While we have employed the Library of Congress
transliteration style, we chose to leave the distinctive East Africa spelling of
Kadhi in the chapters dealing with that region, while elsewhere in the vol-
ume we have used the more standard qadi. We also want to thank Don Pir-
ius for drawing the maps which appear in this volume.

Shamil Jeppie, Cape Town
Ebrahim Moosa, Durham
Richard Roberts, Stanford
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Introduction

Muslim Family Law in Sub-Saharan Africa:
Colonial Legacies and Post-Colonial Challenges

Shamil Jeppie, Ebrahim Moosa, and Richard Roberts

In August 1947, Margery Perham, one of the leading students of colonial
studies in Britain, remarked:

The relationship between Britain and the colonial peoples in the field of law has
produced very deep effects, but it has given rise to problems and ambiguities
which urgently need study. It is strange that a people so proud of their achieve-
ment in the field of law as the British should have given so little serious attention
to their wider significance of this side of their imperial responsibilities.*

Britain was not alone in paying scant attention to the effects of colonialism
on the law; other colonial powers were equally inattentive. In Africa, what
were classified as ‘customary law’ and ‘Islamic law’ prevailed. The practice
of Islamic law, in turn, is tied to the history of the arrival and spread of
Islam in AfTica.

Islam in Africa: Brief Background
Islam arrived in Africa from the east and the north. From Egypt, Islam fol-
lowed the Arab armies on their seventh-century march westward into the

Maghreb and southward, along both the Nile into the Sudan and the Red Sea
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into the Horn of Africa. By the ninth century, Muslim communities had es-
tablished themselves along trade routes into the interior. Muslims were
present on the east coast of Africa by ca. 780 AD, although Islam spread to
the majority of Swahili-speaking people between the thirteenth and six-
teenth centuries. In North Africa, Berber tribal resistance to the Arab con-
quest slowed the spread of Islam into the Sahara. By the eleventh century,
however, Muslim merchants were already well-established in the capitals of
the sub-Saharan kingdoms of Ghana and Gao, and at the beginning of the
twelfth century, the Kingdom of Kanem was a Muslim state. By the time
Mansa Musa, the ruler of Mali, made the pilgrimage to Mecca in 1324, Islam
was part of the political culture of many West African states. Timbuktu
emerged during the second half of the fifteenth century as a major center
for Islamic scholarship. By this time, Muslims had established settlements
throughout the savanna up to the edges of the forest. Along the east African
coast, Muslims had also established themselves in Madagascar, and deep
into the East African interior into what is now Tanzania.

The late fifteenth century witnessed the rise of a series of reformist Mus-
lim rulers in the West African kingdoms of Bornu, Songhay, and Kano, who
promoted more activist Islamic legal, political, and religious cultures. Even
more militant reform movements emerged in West Africa along the desert
fringes at the beginning of the seventeenth century, spreading outward over
the next two centuries. By the middle of the nineteenth century, militant Is-
lamic states were common throughout the savanna region.? Muslim states
emerged in the eastern savanna region in the sixteenth century, and many
in this region were also drawn into the waves of Islamic reform and revival
in the eighteenth and nineteenth centuries. The east African coast wit-
nessed an Islamic revival in the seventeenth century, which led to increased
Omani commercial and political interest in East Africa. The relocation of the
al-Bussaidi sultanate from Oman to Zanzibar at the beginning of the nine-
teenth century fostered an Arabization of Swahili coastal culture and a com-
mercial revolution that swept throughout East Africa.# The founding of the
Cape as settlement and refreshment station half-way to the East by the
Dutch East India Company in 1652 also led to the establishment and growth
of Islam in South Africa. Exiled Muslim political leaders from the East Indies
arrived at Cape Town side by side with labor convicts and slaves, some of
whom were Muslims. By the beginning of the eighteenth century, a lively
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INTRODUCTION

Muslim culture was firmly established at the tip of South Africa (see the
chapter by Allie in this volume).

By the time of the late nineteenth-century European °‘scramble for
Africa’, Islam was firmly established in northern, western, eastern and parts
of southern Africa and was making considerable inroads into Central Africa.
European colonial ambitions thus confronted Muslim societies throughout
most regions of the continent. Exactly what colonial conquest and subse-
quent colonial rule meant for Muslims and the practice of Islamic law was
shaped by prior European experiences with Muslim societies, the history of
Islam in the territories thus acquired, the nature of the protectorate that
they established over African territories, and the articulation of native pol-
icy in the colonies. Moreover, colonial policy often differed depending on
whether Muslims constituted the majority in a territory, a significant mi-
nority, or merely a presence.®

A Very Short Introduction to Sharia

The impact of colonialism on family law in particular was most contentious,
with far-reaching consequences for Muslim populations subject to colonial
rule. As many essays in this volume will show, the colonial encounter sig-
nificantly transformed Muslim perceptions of the shari‘a, one that pushed it
in the direction of a positive law. Under colonialism, shari‘a — a concept his-
torically understood to be a moral and ethical code regulating the private
and public domains of Muslim life — was increasingly designated as a posi-
tive ‘Islamic law’. The bulk of shari‘a was a set of ethical duties enforced via
self-regulation and ethical formation of the self. However, as Islamic state-
craft evolved in the medieval period, more aspects of life, such as criminal
offences, property, and inheritance claims and general governance, required
legal authority to adjudicate disputes.”

Literally, the term shari‘a or shar meant the path to water, symbolically
signifying a way to the very essence of life. In its religious usage, it has from
the earliest times meant ‘the highway of good life’, as religious values ex-
pressed functionally and in concrete terms, to direct human life.® Techni-
cally, it meant anything that stemmed from revelatory authority as an ex-
pression of God’s will.® Shari‘a was the moral imperative or ideal law that
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imposed a moral obligation.* In practice, shari‘a signified the source of the
ethical code approximated by human understanding (figh); the latter became
the preferred term to mark the discursive nature of law and ethics, and the
preferred term used by discerning scholars. In reality, figh was the outcome
of human effort (ijtihad) attempting to grasp divine intentions. These inten-
tions were derived from the Qur’an, the prophetic tradition (sunna). In the
majority Sunni tradition, ample scope was given to the will and consensus
(ijma) opinions of the scholarly elite. In the absence of any explicit directives,
analogy (giyas) was used to solve new problems resembling older ones for
which there was a ruling. In the Shi‘a tradition, the teachings of the heredi-
tary spiritual and political leaders (imams) and reason (‘agl) replaced Sunni
scholarly consensus and analogy. In short, shari‘a embodied the fulcrum of
the Muslim normative tradition. Pre-modern notions of the shari‘a provided
a picture of a dynamic normative framework which was sufficiently flexible
to accommodate change and transformation, unlike its modern incarnation.

Over the centuries, the fuqaha, specialists in the moral and ethical tradi-
tions, also called jurists in modern discussions, continued to develop the
normative framework. Dating back to the 10" century, hierarchical author-
ity (taqlid) in the form of discursive schools and guilds of scholars, known as
the madhhab, (pl. madhahib), increasingly restricted the discretionary inter-
pretative leeway available to individual scholars (ijtihad); instead they
stressed the binding authority of the normative tradition. These schools
emerged first during Umayyad rule and thrived under the Abbasids (to 1250
AD), to constitute the Hanafi, Maliki, Shafii and Hanbali schools followed
mostly by Muslims adhering to the Sunni creed. The Ja‘fari, Zaydi, and
Isma‘ili schools served those who observed the Shi‘a creed. While these
schools have mutated over time with significant geographic distribution,
they all endure in one form or another in colonial and post-colonial Africa
as testimony to the abiding authority of tradition.™

Over time, the fuqaha, as experts in designing norms and values, gave
greater scope to customary practices (‘urf and ‘ada). They also devised a the-
ory purporting that the shari‘a advanced five objectives (maqasid); namely, to
preserve religion, life, intellect, property, and progeny, since all social teach-
ings were premised on promoting the public good (maslaha).

In terms of the scheme of values, Islam’s ethical code took as its default
that all actions were ab initio permissible (mubah/halal). Only a limited num-
ber of acts were categorically forbidden (haram), and another limited num-
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ber of practices were deemed to be obligations (fard/wajib). Each of these two
categories was accompanied by sanctions for commission and omission, re-
spectively. These sanctions were mostly to be applied to the afterlife, with a
few worldly sanctions, such as a range of penalties for homicide and crimi-
nal offences, for example. Actions that were not categorically forbidden but
came close to being proscribed were deemed reprehensible (makruh), while
others that were not strictly mandatory but strongly recommended were
classified as meritorious (mustahabb/mandub).

Classical shari‘a dealt with two primary categories of practices: rituals
(ibadat) and worldly transactions (mu‘amalat). However, with the advent of
European contact with Muslims, European experts and translators crafted
shari‘a in the mirror of Western categories of law. Gradually, the body of
shari‘a teachings morphed into what is now widely known as Islamic law, by
including broad categories such as criminal law, family law, commercial
law, torts, etc., typologies unfamiliar to traditionalists but gradually accept-
able to modern scholars of Islamic law. The European colonial encounter
with Muslim societies in Africa, as elsewhere, set into motion a number of
transformations that would irreversibly shape the epistemology, ontology,
structure, and practice of shari‘a from then onwards (see especially chapters
in this volume by Jeppie, Lydon, Roberts, Cooper, Hirsch, and Moosa).

Over time, the shari‘a/figh discourses were not immune to politics, and
the Muslim framework of norms and values could not escape the ravages of
ideology.” To truncate a very long story, which has been amply documented
elsewhere, the dynamic process of discovering God’s will through continu-
ous intellectual effort gave way to formalism and adherence to doctrinal au-
thority. From the seventeenth century onwards, in places as distant from
each other as Yemen and Indonesia, calls for a rejuvenation of the ethical
and legal tradition incessantly grew louder, reaching a fever pitch in the
nineteenth and twentieth centuries. The intellectual divide between tradi-
tionalist (taglidi) and reformist (tajdidi) approaches to the law increasingly
became evident. In general, traditionalists preferred to follow the doctrinal
formulations of their respective legal schools, whereas reformers advocated
the reformulation of law by taking a de novo approach to the Qur’an and
prophetic tradition (sunna) by means of ijtihad, as was the case in early Islam.
By the middle of the twentieth century, this tension was captured in ]J.N.D.
Anderson’s observation of Muslim attitudes towards the law in Africa and
beyond:

17
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It appears that in the second half of the nineteenth century and the beginning of
the present century, however, many Muslims preferred to maintain the Shari‘a
intact and inviolable as the ideal law, even if this meant displacing it in practice,
in the exigencies of modern life, by some other system, rather than allow any

profane meddling with its immutable provisions.*

Anderson was clearly referring to the practice of traditional Muslim author-
ities. What set enlightened practitioners of Islamic law apart from their tra-
ditional rivals were their views of the shari‘a as a flexible and dynamic law
that met the needs of a changing society. European colonial authorities in
Africa were keen to introduce the religious leadership of their colonies to re-
formist modes of thinking in North Africa and beyond.™* Other colonial offi-
cials, especially those who oversaw daily activities in districts, wanted Is-
lamic law to be as codified as soon as possible in order to facilitate their
work on grievances, disputes, and appeals (see in this volume Roberts and
Cooper). Yet traditional Muslim religious authorities like emirs and
gadis/kadhis were skeptical of change, and viewed it as a cover for Western-
ization, and thus latched on to the immutable and divine nature of Islamic
law.

Islamic Law in Colonial Encounters

Despite the wide-ranging issues generated in African history and contempo-
rary society by the struggles over various aspects of Islamic law, there has
been surprisingly little reflection — synoptic or critical — on what could be
called ‘African Islamic law studies’. Although there is a growing body of re-
search on various aspects of Islamic law in Africa, there is as yet no collec-
tion or survey that looks historically at the post-colonial period or focuses,
given the recent literature on the colonial state, on Islamic law in the dis-
courses and practices of colonialism. The collection edited by Mann and
Roberts on ‘Law in Colonial Africa’ makes occasional references to the en-
counter between colonialism and Islamic law, but it does not focus on this
multifaceted issue.’s

The first formulations of the field ‘Islamic law’, often expressed as ‘Mo-
hamedan law’/ ‘droit Musulman’ in Africa, emerged concomitant with the
needs of colonial administrators when they were establishing the colonial

18



INTRODUCTION

state’s administrative apparatus on the continent. There was a dialogue be-
tween the administrators in the colonies and those in the metropolis con-
cerning what to accept as law and how to rule. Here colonial administrators,
in the course of their work with various populations in their territories,
came to formulate the rudiments of a policy requiring ratification in the
metropolis. There was little European expertise in the field during this pe-
riod. However, the colonial state was also not overly concerned with chang-
ing any situation as long as it did not impede their rule. Thus, Lord Cromer
promised the qadis he met in Khartoum in 1899, after the British overthrow
of the Mahdist state, that their ‘Mohamedan law’ would remain untouched
by the British. Prior to Cromer, Napoléon Bonaparte too undertook to work
closely with ‘ulama in Egypt during the brief French occupation, since he
viewed them as the natural leaders, but was rejected on grounds of mistrust
of the Europeans.’® Nevertheless, colonial entanglement with native law,
customary or Islamic, could not have occurred without significant co-opera-
tion and collaboration with indigenous religious authorities in the case of
the formulation of Islamic law (see chapters by Christelow, Makaramba, Jep-
pie, Roberts, and Lydon).

Beginning in the inter-War period, there was some attempt at co-ordi-
nation and to import expertise on Islamic law from outside sub-Saharan
Africa. In Francophone West Africa, the French brought in orientalists ex-
perienced in working in Algeria to oversee Islamic practices among the
Muslim population.’” The most active phase of the work of administrator-
scholars such as Paul Marty, Xavier Coppolani, and Maurice Delafosse was
just before and after World War 1. Their writings contributed to the idea of
a different type of Islam practiced in sub-Saharan Africa — an ‘Islam noir’ -
that we discuss in the section dealing with colonial Muslim policy more
fully (pages 29-31, 33-35). For Anglophone Africa, some training was pro-
vided to bureaucrats in the rudiments of Islamic family law, drawing on the
work of Vesey-Fitzgerald.”® Trimingham’s surveys of Islam in various parts
of the continent were an important source of knowledge about African
Islam; but his work only appeared in the late 1940s and 1950s. While his
work did not focus on law, he addressed aspects of it in his surveys. By this
time Islamic law was but one of a variety of legal systems the British were
engaged in, alongside various types of ‘customary law’ they had fostered, in
addition to installing English common law in the urban centers, and for
the anglicized among the colonized. There was, as Mann and Roberts have
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argued, not a plural legal system in colonial Africa but a ‘single, interactive
colonial legal system’."

After World War II and through the late 1940s and 1950s, the most sys-
tematic writings about the nature and scope of Islamic law in Africa took
place. ‘Islamic law’ emerged as a field of expertise, a legal field to be closely
studied and in which at least some civil servants were required to have
training, especially those working in the legal departments in the colonies.
The work of James Norman Dalrymple (J.N.D) Anderson, Head of the Depart-
ment of Law of the University of London’s School of Oriental and African
Studies, was a milestone in the growth of the professional study of Islamic
law on the continent. The year 1950 appeared to be a turning-point for the
study of Islamic law in Africa. That year, the German orientalist Joseph
Schacht, an expert on early Islamic law, was dispatched to Africa by the colo-
nial office to investigate the state of Islamic law there. After a tour of
roughly three months, he produced two survey articles — one on the state of
Islamic law in East Africa and another on West Africa.> However, he did not
make Africa his field of study.

While Schacht did not make the study of Islamic law in Africa a subfield
of research, his report nevertheless preserved interviews with British judges
and officials, which provide us with some details of how colonial officials at
the time viewed Islamic law. For instance, one consistent observation of
both Schacht and Anderson about Northern Nigeria was that the colonial of-
ficials found the Muslim qadis to provide a very strict and textbook version
of Islamic law.?* This observation points to a larger political tension between
British colonial officials and Muslim authorities there, and its impact on
how Islamic law evolved, which will be described later.

Anderson took up the burden of investigating the state of Islamic law in
Africa with increased rigor, depth, and detail. He traveled extensively in
British Africa on an official research tour from mid-1950 (in East Africa) to
early 1951 (in West Africa). His findings were published as Islamic Law in
Africa, which appeared in 1954 as a ‘Colonial Research Publication’ of the
Colonial Office. This was likely his first major publication and established
his reputation as a scholar of Islamic law in Anglophone AfTica.

Anderson’s approach to Islamic law in Africa was meticulous, but as a
lawyer he pursued a narrowly legalistic mode. His focus was always the ju-
ridical rules of Islamic law and institutions of the law; with great attention
to technical detail he showed how rules, of marriage and divorce, for in-
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stance, could differ from one place to another. While by no means a com-
parativist, Anderson’s work still remains the best documentation of Islamic
law in Anglophone colonial Africa with details of the practices of the Mus-
lim authorities in certain instances.?

The weakness of Anderson’s work was that he took the colonial context
for granted and did not examine the historical contexts in which Islamic law
was incorporated into colonial legal systems. He was never explicit about
the conflicts and strains between the often competing systems of law in a
single colony or protectorate, and how the politics of governance gave shape
to the law (see especially the chapters by Hashim and Mwakimako in this
volume). Anderson was also commissioned to write a handbook on Maliki
law for use in northern Nigeria, a task he never completed.?

The one scholar who understood the social and political contexts in
which laws functioned was Antony N. Allott, whose work on customary law
had set a new benchmark in the 1960s. For the purposes of this volume on
Muslim family law in sub-Saharan Africa, Allott made two important obser-
vations. The first was that the centralization of the administration of justice
with a professionally trained staff diminished customary law. If itinerant
judges in England effectively destroyed local custom by applying a common
custom as they viewed it, then in Africa a professional judicial staff also un-
dermined local custom and enforced the opinion of a powerful section of
the community instead.>* The second was to distinguish between those ter-
ritories where Islamic law was regarded as a special variety of native law and
custom, and those territories where Islamic law was considered to be a dis-
tinct system of law, alongside customary law and English law.?> Even in
areas in northern Nigeria where Islamic law was recognized only as cus-
tomary law, it was applied more consistently than elsewhere in British
colonies. In other words, the professionalization of Islamic law in the hands
of a bureaucracy gradually undermined the flexibility and adaptability of Is-
lamic law to changing contexts. Classical Islamic law in the hands of dis-
cerning qadis and academic lawyers (muftis) who were alive to changing so-
cial contexts ensured that the law moved in tandem with the altering social
milieu. This dynamic was truncated by colonial intervention. Reform of Is-
lamic law gradually turned into a political football between colonial author-
ities and Islamic elites, and later between representatives of the post-inde-
pendent states and Muslim religious organizations (see Moosa and
Makaramba in this volume).
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The Journal of African Law emerged as an important source on legal devel-
opments in the colonies. This journal presents a kind of bridge between the
late colonial and the immediate post-colonial period. Anderson remained a
figure of importance in the post-colonial legal scene in Anglophone Africa.?®
The former British colonies all adopted a common law legal system with Is-
lamic personal law institutionalized.

Muslim Family Law

At the heart of Muslim family law is the regulation and control of the fam-
ily. Colonial authorities everywhere felt strongly about regulating the fam-
ily because they viewed family stability as a cornerstone of the stability of
the colony itself. What is now called family law or laws of personal status,
as a distinctive body of laws, is a fundamental part of the reproduction of
families and communities; changes to laws relating to family life confront
deeply rooted, but also highly contested beliefs about power, authority, and
gender roles. These laws also have many practical and material effects. In
the encounter between European colonial powers and Muslim communities
in Africa, family law and its administration were inevitably affected and
transformed in various ways. Precisely how, when and why are some of
questions that essays in this volume address.

At the outset of the colonial era, neither Britain nor France had a consis-
tent approach to Muslim family laws. Yet, in the process of implementing
various forms of colonial administration in the field of law, colonial officials
had to address the question of the Islamic laws their subjects practiced and
honored. Thus, questions concerning the age of consent, polygamy, divorce,
and rights to dissolution of marriage, custody, and inheritance, among oth-
ers, all came under close scrutiny by the colonial administrations. Even
when they claimed that they allowed Muslims to practice their law without
interference, they would soon get involved in internal, community, and
family disputes. This was inevitable because both the British and French
brought their respective European secular legal orders to the colonies — Eng-
lish common law and French civil law, respectively. These laws were meant
to apply to the European settlers, but also to the local native populations
who resided in urban areas and who had ‘evolved’ or acculturated suffi-
ciently to qualify for some rights of colonial citizenship. However, in certain
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cases there were Muslims who claimed the benefits of urban ‘citizenship’
but did not want to give up their fidelity to Islamic rules regulating family
life (see Lydon in this volume). For them, the defense of ‘the family’ was
often the last bastion to protect against colonial encroachment; they may
have lost the war against the European powers for control of their lands, but
they were not going to succumb easily to colonization of their intimate
lives, the private sphere of the family.

Colonial officials often debated whether Islamic law should be ap-
proached as but one among several ‘customary laws’, or as a separate body
of law and justice (see Jeppie and Roberts in this volume). As some of the es-
says in this collection show, local officials were very often highly interven-
tionist. The extent to which Muslims were free to implement various aspects
of their family laws was therefore a question that repeatedly drew attention
and was very often the scene of conflict. Where the laws were not in ques-
tion, then the administrators of these laws, the qadis (referred to as kadhis
in British East Africa), were the focus of scrutiny. They were the embodi-
ment of the laws, and the extent of their autonomy was often subject to de-
bate and contention. In many ways the traditional Muslim authorities, in
northern Nigeria for instance, became part of a system of indirect rule,
where Islamic law was recognized as customary law and enabled Muslim po-
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litical leaders like customary chiefs to retain some of their authority (see
Christelow in this volume). Indirect rule worked perfectly with another in-
strument of colonial governance, the protectorate.

Colonialism, Muslim Societies, and the Protectorate

The predominant international legal instrument that furthered late nine-
teenth century imperial expansion was the protectorate. At its most basic,
the protectorate was an arrangement ‘whereby one state, while retaining to
some extent its separate identity as a state, is subject to a kind of guardian-
ship by another state’.?” The protectorate usually came into being through
military conquest or a treaty ceding a certain degree of sovereignty to the
superior power. In one form or another, the protectorate has been practiced
since Roman times (although in practice by all conquering forces). The mod-
ern form of the protectorate gained its legal character most explicitly dur-
ing the nineteenth century. Distinctions among three main forms of pro-
tectorate emerged during this period: European protectorates over smaller
European states, which retained their international personality (Swiss pro-
tection over Lichtenstein; France over Monaco); protectorates over non-Eu-
ropean states not possessing general international recognition (British pro-
tection over Indian princely states and Zanzibar, for example); and colonial
protectorates over what might be considered unorganized or marginally or-
ganized territories (British protection over Uganda and Bechuanaland;
French protection over Upper Senegal; German protection over Tan-
ganyika).?®

In all cases, significant ambiguities existed surrounding the legal au-
thority the parties possessed to conclude these protection agreements, and
the conditions which ensued. Alfred Kamanda, a Sierra Leonean scholar and
one of the few students of the protectorate treaty, argues that ‘by reason of
its very vagueness and nebulousness, [the protectorate]| could be a cloak for
many different, and even diametrically opposed, administrations in prac-
tice’.® Kamanda’s assessment mirrors early twentieth-century legal schol-
ars. ‘Protectorates are of many kinds and degrees and each one is more or
less a law until itself,” wrote Malcolm Mcllwraith in 1917.3° Lewis Tupper in
1907 praised these agreements for their ‘elasticity’ in permitting the appli-
cation of protection with ‘discretion’.3* The practice of protectorates, how-
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ever, was legally messy. Paul Dislere, one of the leading French scholars of
colonial legislation, argued that ‘[o]nce a state is placed under the protec-
torate of another power, it abdicates completely its external sovereignty and
abandons entirely its foreign policy. But, in terms of its administration of its
internal affairs, the protected state in general reserves more or less full in-
dependence to run its local government. ... This regime varies from country
to country and it is impossible to establish a precise formula for the opera-
tion of the protectorate’.3? Frantz Despagnet agreed with Dislére on the legal
complexity of the protectorate but shifted the emphasis between old and
new protectorates, which differed in the degree of internal sovereignty prac-
ticed by traditional rulers. With the ‘modern’ establishment of protec-
torates, Despagnet wrote, ‘the protector nation is required to assist the pro-
tected on the road towards civilization’. At its base, however, the protec-
torate has its origins in the circumstances that obliged the second party to
submit to the protection of the first, most often through force or the threat
of force.33

The nineteenth-century protectorate was shaped in particular by early
colonial encounters with Muslim states and societies. British experience
with the Mughul states in India and the French with Egypt and Algeria pro-
vided the model for the protectorate to serve as a modern form of colonial
encounter. Zanzibar was a good example of a British protectorate allowing
substantial space for the ruling elite to continue to run its institutions of
governance, including the legal institutions. The Zanzibari ‘ulama found a
comfortable place under the protectorate administration, which allowed
them to apply Shafi‘i and Ibadi versions of Islamic law in personal status
cases (see the chapters by Hashim and Mwakimako in this volume).34

The division between internal and external sovereignty had significant
implications in the legal sphere. Because the superior power in the protec-
torate assumed the capacity to enter into international agreements, it also
assumed some of the characteristics of the ‘sovereign’ state. For example,
the superior power often took over jurisdiction of capital crimes and other
crimes considered threats to public order. By separating criminal prosecu-
tion from civil litigation, the protectorate thus profoundly changed the na-
ture of the law in practice. The creation of the protectorate thus relegated
all disputes relating to families and personal status to a residual category of
family law and ceded varying degrees of autonomy over this domain to ex-
isting native authorities. We shall examine below some of the implications
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of the separation of criminal and civil litigation for the meaning of shari‘a
in colonial contexts.

The British Empire and Islamic Law: From South Asia to Africa

Indian precedent was important for the British administration in large parts
of Africa; they simply exported legal codes intact from India, such as the In-
dian Penal Code, to Africa.3® As in south Asia, British colonial authorities en-
countered Muslim states in Africa. British conquest led to experimentation
with policies of ‘indirect rule’ that shaped the later histories of large British
territories such as Sudan and Nigeria. Partly because of the mode of colonial
rule - indirect rule — ‘the shari‘a question’ persisted into the post-colonial
period (see Jeppie and Christelow in this volume). Thus, it is necessary to
look at British colonial practice in south Asia, since it was a crucial precur-
sor to its practice of power in Africa. This was reflected in both colonial po-
litical organization and legal practice.

In south Asia, the British had a long historical experience of ruling over
indigenous states of varying size and capacity, as well as having populations
of various religious and cultural backgrounds. The south Asian experience
had practical relevance for subsequent colonization of various parts of
Africa by the British. The employment of the strategy of indirect rule, for in-
stance, was grounded in precedent from south Asia; likewise, in dealing
with indigenous law and custom, they drew upon their imperial record in
the East. The main theorist of indirect rule in British Africa was Lord Lugard,
who was born in India and served in various parts of Asia; he was later sta-
tioned in East and then West Africa, rising to the highest administrative
ranks. In his magnum opus, The Dual Mandate in British Tropical Africa, he
drew substantially on examples from south Asian precedent.3®

By the late eighteenth century, the British in south Asia were politically
dominant but continued many of the patterns of rule and administration in-
herited from the declining Mughal empire; as long as their rule was eco-
nomically viable, their alliances with local elites stable, and their dominance
recognized, they saw little need to act in an overtly interventionist fashion.
They adapted to local political conditions and sought not to reform existing
indigenous laws, even those they would consider morally offensive. The
great rebellion of 1857 — which began among sepoys in Delhi, eventually
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spreading through others layers of society — shook British dominance but
did not end its rule. After its merciless suppression of the uprising, there
was a substantial shift in the modalities of British rule. East India Company
rule ended, and colonial administration became a task of the Crown or
British state. Through deploying larger numbers of European troops, the
British Raj improved means of tax collection, the expansion of communica-
tion networks, and Persian became even less important as the language of
administration.3”

In the field of law, the British had a policy of non-interference unless
British authority was threatened or tax collection impeded. The promise of
non-interference was re-asserted after the rebellion of 1857, even as the en-
tire administrative and legal machinery was transformed. In the field of
family law for the substantial population of Muslims, a body of ‘Anglo-
Muhammadan’ law emerged in the first century of British rule, which pro-
vided for the utilization of the Hanafi version of shari‘a law. Where there
were no rules on a matter, then there would be recourse to ‘justice, equity
and good conscience’, a Latin maxim that ultimately meant English law.3®
This hybrid body of laws aimed at some form of standardization of the di-
versity of Islamic laws among various — for instance, Sunni and Shi‘a — Mus-
lim communities. Anglo-Muhammadan scholarship — entailing a prodigious
amount of translations and abridgements of classical Arabic and Persian
legal manuals — had a distorting effect and reflected ‘British preoccupations
more accurately than indigenous norms’.3% Al-Hidaya was hastily translated
in 1791, with an improved translation appearing in 1807. Later in the nine-
teenth century, other abridgements of ‘Islamic law’ texts appeared, provid-
ing a fixed textual basis for the practice of law affecting Muslims. The
British did not care that the original texts were written in a context of de-
bate and were not meant to be the last authoritative word on Islamic law.
British administrators were most interested in having a quick and easily ac-
cessible reference guide to Muslim family law to help with their adminis-
trative and legal oversight.

Anglo-Muhammadan law was not only a body of texts but also a set of
legal assumptions, legal officers, and codifications. This hybrid law, how-
ever, was much more than a guide to legislation and litigation. It had cul-
tural and intellectual ramifications on Muslim society well beyond the pe-
riod of British rule.# It was with this distorted colonial legal framework ar-
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ticulated in British India that the British attempted to deal with their new
Muslim subjects in AfTica.

Roots of French Colonial Protectorates and Islamic Policy

Despite its short duration, Napoléon’s 1798 Egyptian expedition marked a
significant break in French colonial history. It established the principle of
the protectorate, in which a conquering power agreed to respect the legal
authority of ‘customs’ as part of ceding authority over the internal affairs of
the society to designated indigenous authorities. Keenly aware that Islam
was a central part of the political and cultural expression of Egypt,
Napoléon sought to establish an ‘enlightened’ protectorate, which at once
respected cultural difference but nonetheless sought to ‘regenerate’ Egypt
into the glorious kingdom it once was.** He sought to establish an adminis-
tration that associated French military leaders with local Muslim notables,
and brought with him not merely soldiers, but also scholars whose task it
was to understand the civilization of the conquered lands. Napoléon’s
Egyptian expedition failed, but it set in motion a profoundly different con-
ceptualization of colonialism. Napoléon’s experiment was based upon re-
spect, more or less grudgingly, for local Islamic culture and the incorpora-
tion of local notables into a colonial administration. This did not mean that
the French were not prepared to intervene aggressively to transform insti-
tutions and practices they assumed were the bases of ‘the degenerative ori-
ental despotism’.42

In 1830, the French slid into colonialism in Algeria. By the time the
French claimed possession of Algeria in 1834, three distinctive trajectories
within French colonialism were already evident. Almost immediately, the
French military faced significant resistance; for while it served to promote
the military model of colonialism as well as a reluctant respect for Islam, it
was matched by the resilience of Muslim institutions. These conquered
footholds also gave rise to a frenzy of land speculation, which in turn stim-
ulated European immigration. Hence, the colonialism of the military bar-
racks confronted the colonialism of settlement, and both confronted the
colonialism of some ill-defined protectorate in which Berber and Arab tribal
leaders ruled.*
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The French committed themselves to the free exercise of the ‘Ma-
homatan religion’ in the treaty of Algiers of 5 July 1830. Respect for Islam
also demanded respect for Muslim law, because Muslim law had its source
in the Qur’an and was therefore inseparable from Islamic faith. To force
Muslims to bring their legal cases regarding their personal status (marriage,
divorce, orphans, inheritance, etc.) before French magistrates or French mil-
itary officers administering French civil law could be perceived as a step to-
ward dismantling Muslim law and leading to the forced conversion of na-
tives to Christianity. Thus, both expediency and cultural awareness led to
the incorporation of Muslim courts into the colonial administration of
French possessions in North Africa and elsewhere in Africa.44

In order to understand and control Muslim societies, indirect rule in Al-
geria thus rested upon the development of a class of French cross-cultural
brokers based in the Bureaux Arabes. Most were mid-level military officers,
veterans of the conquest, who had intellectual interests in languages, histo-
ries, and cultures, and who participated in the development of scholarship
on Islam in Algeria. They became crucial intermediaries between the mili-
tary administration and the notables charged with running local communi-
ties. The foundation of the French program of indirect rule necessitated an
ethnographic imperative of ‘scientific description and analysis of indige-
nous institutions’.#s What emerged was a school of French orientalism that
bore striking similarities to British orientalism.*®

French respect for Islam within the societies and polities of North Africa
came not merely from an appreciation of the cultural genius of Muslim civ-
ilizations, but from a fear of the passions that bound the faithful to their
rightful leaders. The French believed that the Arab and Berber inhabitants
profoundly disliked their despotic and corrupt Ottoman rulers, and that if
the French respected the Algerians’ religion, their women, and their prop-
erty, they would easily win control over the population.+” The incorporation
of Muslim courts into the administration of colonial Algeria proceeded un-
evenly and was subject to broad, often contradictory shifts in France’s native
policy for Algeria. Even at its most pragmatic, French efforts to incorporate
gadi justice into the colonial order resulted in fundamental tensions and
profound shifts in the nature of legal jurisdiction and practice.*®

To assist the French officers of the Bureaux Arabes in their efforts to con-
trol the legal work of the gadis, the Maliki legal code was translated into a
French multivolume edition in 1854, and later condensed in a new one-vol-
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ume translation focusing on the Maliki code dealing with property and in-
heritance. The new translation, published in 1878, was produced by N.
Seignette, an officer in the Bureaux Arabes.# The Seignette translation
would eventually become a staple in the libraries of French district officers,
and served as the basis of the British translation of the Maliki code, which
played a similar role in British West Africa.>® The publication and wide cir-
culation of the Seignette translation served colonial administrators’ needs
in overseeing the practices of qadi courts or Muslim assessors, but it re-
sulted in a profound transformation of Maliki law. The Maliki school never
had a coherent legal code in the French sense, but was instead an ‘approach’
to the law incorporating common jurisprudential assumptions. The original
1854 French translation was a commentary on the jurisprudential writings
of Malik bin Anas, but it became through this process of selection and trans-
lation a reified and condensed version of a broader and messier corpus of
judicial commentary and debate. Moreover, no Maliki legal texts have cat-
egories akin to ‘family law’, which must therefore be understood as a form
of colonial invention.5! Qadis’ courts were not the only courts in Algeria, nor
was the shari‘a the only source of law. French law prevailed where there
were dense populations of Europeans; and among the Berbers of Kabyle, vil-
lage chiefs administered a form of customary law.>?

When the French expanded their West African colonies in the 1850s,
they drew on both their Algerian experience and French personnel who had
served in Algeria. This is exactly what Governor Louis Faidherbe did when he
decreed the establishment of a Muslim tribunal, established a cadre of local
interpreters who used Arabic as France’s official diplomatic language, pro-
moted the accommodation of Muslim leaders in the hinterland of St. Louis,
and established a Political Affairs Bureau modeled loosely on the Bureaux
Arabes.53 Faidherbe also drew on French experience with militant Islamic re-
sistance in Algeria to develop an ‘Islamic policy’ that sought to differentiate
between those Muslims willing to collaborate with the French and those
more militant leaders, such as al-hajj Umar, who was preaching a religious
struggle against the French.5 Faidherbe also adopted the distinction made
by Carrere, the head of the judicial service in Senegal, between citizens and
subjects. Citizens were bound by French laws, including the 1848 abolition
of slavery, but subjects were not.55 In acting as he did, Faidherbe drew upon
the concept of the protectorate. The model of the protectorate, which guar-
anteed the legitimacy to the domain of custom, demanded that the institu-

30



INTRODUCTION

tions of local authority be retained and that natives continue to adjudicate
their own disputes. Even as it sought to respect native customs, the colonial
state retained its authority to determine whether or not customs were ‘con-
trary to French civilization’.®

Colonialism, Legal Pluralism, and Muslim Family Law

Except for the most isolated ones, all societies have some form of legal plu-
ralism in which more than one system of normative beliefs and practices co-
exist. Colonialism, however, generated what John Griffiths has termed ju-
ristic legal pluralism, in which several concurrent legal systems were more
or less formally structured.5” The classic example of colonial legal pluralism
was the dual legal system that recognized and separated pre-existing ‘na-
tive’ law from the received law of the metropolis.5® This model of the law
overstates the autonomy of these two legal, political, and cultural regimes.
It also reflects an earlier, binary conception of legal pluralism. Lauren Ben-
ton’s study of colonial legal regimes is concerned with the institutional
character of their legal encounters with Europeans moving overseas from
the fifteenth through the end of the nineteenth centuries. During the early
phase, Europeans negotiated or imposed their legal regimes in contexts
where other legal regimes co-existed more or less equally. In these multi-
centric legal systems, individuals engaged in ‘rampant boundary crossing’,
and collective groups engaged in ‘jurisdictional jockeying’ for legal advan-
tage. Increased interaction between groups led to shared assumptions about
the outcomes of transactions and thus cultural convergence around shared
legal concepts and practices. The colonial state was not yet strong enough or
sufficiently interested to structure the various legal spheres hierarchically.
British practice in India bridged the early and later forms of colonialism and
led to the more pronounced form of state-centered legal pluralism in the
late nineteenth century, in which the colonial state claimed dominance over
other legal regimes. Benton calls for a close analysis and comparison of
transformative moments during what she calls the long nineteenth century,
in an effort to identify important shifts in the definition of colonial state
and its relationships to other law.59

Recent research on legal pluralism underscores the need to focus not
only on the establishment of formal legal institutions, but also on the liti-

31



SHAMIL JEPPIE, EBRAHIM MOOSA, AND RICHARD ROBERTS

EAST AFRICA

dpmaps.com

“Umdurman
Khartamj

Belgian Congo/

Zaire
(D.R. Congo) ‘ Lamu, Lamu Island
inga _~ / bpembg Island
Lake District 4 Zanzibar
Tanganyika Tanzania Dar es Salam

INDIAN
OCEAN

Nyasaland {{Vyasa

gants’ practices in using the multiple arenas created by overlapping systems
of dispute settlement. This research indicates that multiple forums, includ-
ing various forms of mediation and arbitration, exist even in advanced in-
dustrial societies with seemingly unitary legal systems. Similar types of in-
formal dispute forums existed in colonial settings side by side with the
structured hierarchies of native and metropolitan law and courts. These
multiple venues provided considerable opportunities for litigants to pursue
their grievances in a serial fashion through different forums. The most use-
ful way to thinking of legal pluralism is as a form of encounter between dy-
namic, local processes of change in indigenous societies that predated colo-
nial conquest and continued after conquest, and dynamic and changing
forms of colonialism.®°

Muslim family law and qadis were incorporated into colonial legal sys-
tems. As chapters in this volume demonstrate, such ‘colonizing’ of Muslim
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family law often generated significant disputes over jurisdiction and legal
authority that in turn led colonial officials to control further the application
of shari‘a within the colonial legal system (see especially Jeppie, Cooper, and
Mwakimako in this volume). Muslim family law often became one form of
customary law that native courts applied to Muslim litigants. Qadis often
became employees of colonial states when they served as assessors or judges
on native courts.®’ It is important to appreciate that not all disputes were
brought before colonial courts. Informal dispute resolution remained a
prominent feature of all legal systems, and many qadis continued to adjudi-
cate disputes among Muslims outside of the formal colonial legal system.
Only when litigants wanted to avoid these formal systems, or when they
wanted state-enforceable judgments, did they bring their disputes to the na-
tive court system.®?

Colonial Muslim Policy in Sub-Saharan Africa

Once the French had decided to enlarge the spatial scale of their territorial
possessions in West Africa, which began under Faidherbe at mid-century,
they quickly realized that they were a tiny minority in a land dominated by
Muslims. Faidherbe’s Islamic policy rested on the realization that if France
were to expand its territory, it needed to secure the cooperation of some
Muslim leaders. The French thus embarked on what David Robinson has
called ‘paths of accommodation’ with selected Muslim communities and
leaders. Building on Faidherbe’s foundations, governors of Senegal (and later
the governors-general of the French West African federation) collaborated
with Muslim Sufi orders, which negotiated their participation in the colonial
order in exchange for a significant degree of religious, social, and economic
autonomy. The challenges to these paths of accommodation were many.
Muslims had to reconcile the meaning of French sovereignty and the concept
of Dar al-Islam, the jurisdiction of Islam in which Muslims governed them-
selves according to their own political and normative strictures.®® French
commitment to secularism, and their lack of support for French missionar-
ies, assisted in the processes of accommodation that favored the preserva-
tion of a kind of interior or circumscribed Dar al-Islam, a sense of being part
of a separate economic and spiritual community while ceding the political
sphere to the French.®* This process of accommodation accelerated as Mus-
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lims learned how to negotiate with the French and how to provide them with
the kinds of information that they wanted. As Hampaté Ba has argued,
Africans easily hoodwinked the colonizers because they learned what infor-
mation to provide and what to withhold.®s Muslims also had to negotiate the
changes in French ideas about African Muslims, which often simplified com-
plex theological and political differences among Muslims and among differ-
ent Sufi orders, and changes in judicial practices, which challenged the au-
thority of shari‘a.

Based on their experience in Algeria, the French in West Africa quickly
sought to differentiate between those Muslims who were willing to accom-
modate themselves to the colonial order and those whom they decided were
militant and thus opposed to French colonialism. Faidherbe easily catego-
rized the militant Muslims as those associated with the Tijaniyya order of al-
hajj Umar Tal, who was preaching Islamic revival at the same time as the
French were expanding in Senegal. The disparity between those willing to
accommodate and those pursuing militant forms of Islam persisted well
into the mature phase of colonial rule in French West Africa. The orientalist
scholarship on West African Islam emerged through ethnographic research
fed by the simplistic binary of Faidherbe’s day by discovering a distinctive
form of African Islam, which they termed ‘Islam noir’. In the view that
emerged around World War [, ‘Islam noir’ was profoundly different from
Islam practiced elsewhere, because it remained a religion deeply embedded
in African societies, and was not susceptible to calls from foreign Islamic au-
thorities. This view crystallized following the failure of West African Mus-
lims generally to follow the Ottomans into World War I on the side of the
Axis. While the French continued to harbor conspiracy theories surrounding
coordinated Muslim revolts and to sustain their surveillance of Muslim
teachers and leaders, the French colonial authorities eagerly incorporated
willing Muslims into their colonial orders.®

The French began to think that ‘Islam noir’ was more like other African
religions than the universalist religion they believed Islam to be in North
Africa and the Middle East. This notion of the separate nature of African
Islam was further articulated through two administrative acts. The first was
the major native policy statement by Governor-General William Ponty in
1908, which promoted the ‘authentic’ rulers of individual African groups
and suppressed the heirs of ‘foreign’ conquerors, most of whom were iden-
tified as Muslim overlords. Muslim leaders had a place in Ponty’s native pol-
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icy, but only if they were part of an ‘indigenous’ group.®” The distinctive na-
ture of ‘Islam noir’ fit neatly together with Ponty’s effort to accommodate
African rulers within the French system of cantonal or provincial chiefs. The
second act preceded Ponty’s 1908 native policy, but was clearly a piece with
it: this was the 1903 decree establishing a colonial legal system. The 1903 de-
cree was based on the concept of a protectorate, and distinguished clearly
between the regime of law for French citizens and nationals and that for
subjects. Citizens, including the Muslim originaires (original inhabitants and
their families of the four communes of colonial Senegal) fell under the rule
of metropolitan law; subjects were governed by customs as long as they
were not repugnant to French ‘civilization’.®® In effect, the 1903 decree re-
duced Muslim law to one form of African custom among many.

The 1903 legislation essentially created two legal tracks within one colo-
nial legal system. The courts for Frenchmen or those with French or Euro-
pean citizenship applied metropolitan law and procedure; those for African
subjects were to apply African custom. The 1903 legislation did not provide
much guidance on the content of ‘custom’. Indeed, the legislation made
some fundamentally erroneous assumptions about the bounded nature of
custom, because it assumed that each ethnic group had its own deeply em-
bedded customs. It also conflated Muslim family law with custom, making
Islam merely one of the many customs operating in the colonies. The 1903
colonial legal reform called for the codification of customs, but despite pe-
riodic efforts, codes of customs never materialized in any uniform manner.
In contrast, the readily available Seignette translation of Maliki law shaped
the application of shari‘a within the native courts.

The new legal system was designed to be fundamentally different from
its pre-colonial predecessor because it was to be public and transparent.
Crucial to the transparency of this new legal regime was a process for ap-
peals against the judgment of the court and a written record of the litiga-
tion. The process of appeals was a major transformation in the practice of
shari‘a. Qadis ruled in disputes based on their understanding of the law as
it was divinely revealed, and on ijma or legal consensus. Their decisions
could not be subject to appeal, since the appeal would challenge the infalli-
bility of the law as divinely revealed. Thus, the incorporation of shari‘a
within a pluralist legal environment, and the possibility to appeal a ruling
based on shari‘a, formed a profound challenge to Muslim jurists and the sta-
tus of the shari‘a within Islamic thought. This is an area where more re-
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search is needed, although chapters in this volume by Cooper, Hirsch, and
Moosa in particular address this issue. The provision for appeals, of course,
rested on the need to assess the evidence and judgment in the original case.
Thus, a written record of all legal judgments was a precondition for the ap-
peal. The grounds for appeal differed among colonial powers, but for those
applying the continental code model, appeals were only possible if there was
some perceived failure of due process or the application of the code. The
problem with this practice was that with the exception of the Maliki code,
there were no ‘accepted’ codes of custom. As Cooper argues in her chapter
in this volume, serious debates surrounded each effort to render customs
into a written code or coutumier.

The 1903 legislation established three levels of native courts. At the base
of the system was the village tribunal, staffed by the village chief, whose
task it was to seek reconciliation among the parties. The next level, the
provincial tribunal, heard disputes among litigants that could not be easily
reconciled. This tribunal was to apply ‘custom’, and the assessors were se-
lected from those reputed to be most knowledgeable in community custom.
In Muslim regions — or if the litigants were Muslim — at least one of the as-
sessors was to be a qadi or Muslim judge. Judgments rendered were to be
recorded either in Arabic or in French. If the litigants were not pleased with
the judgment, they were instructed to proceed to the tribunal de cercle, if they
wished to pursue their appeal. The French district officer presided over the
district tribunal, assisted by two native assessors. The district tribunal heard
felony criminal cases and appeals from the provincial court.

As Roberts describes in this volume, colonial administrators were under
enormous pressure not to spend all their time discovering custom and ad-
judicating disputes among Africans. The pressures to move the caseload
along expeditiously had the unintended consequence of favoring Muslim
family law over custom in the operation of the courts. When assessors and
native judges did not agree on what custom prevailed, the execution of jus-
tice would be delayed and thus subverted. Above all, administrators wanted
to avoid the ‘interminable palabres’ over custom that took place in the na-
tive courts. In contrast, Muslim law was already codified, and even if there
was recognition of the ways in which practice shaped application, Muslim
law provided administrators and judges with ready-made templates to apply
to individual cases. Given the efficacy of applying and controlling Muslim
law, it should not be surprising that Muslim judges played a significant role
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in the operation of the native courts even in areas where Muslims had only
a minor presence. As Roberts describes, the senior administration was not
pleased with the ways in which Muslim family law was creeping ever more
deeply into the practice of the native courts.

Despite the pledge to respect African customs, the practice of the native
courts favored Muslim law. Indeed, Rebecca Shereikis studied the Muslim
protest in French West Africa against the 1903 legal system that suppressed
the privilege Faidherbe had extended to Muslims of the French colony to
take their disputes over family issues to the Muslim tribunal. Shereikis
demonstrates that Muslims invoked the French discourse about the more
advanced civilization of Islam in order to avoid having to bring their family
disputes before provincial tribunals which may have included animist
judges.%

Even if Muslims were originally reluctant to bring their disputes before
the native courts, French administrators found allies in Muslim qadis in
their efforts to provide expedient resolutions to disputes and consistent
judgments. When thinking about Muslim law in pre-colonial and colonial
Africa, we need to bear in mind that shari‘a was both a ‘fixed’ body of laws
and practices and a flexible practice adapted to the larger social and cultural
environment.

There is also another and important side to the story of Islam and legal
pluralism in colonial Africa, which has to do with the impact of shari‘a on
African customs. Anderson drew attention to this process when he de-
scribed how Islamic law has spread and is continuing to spread through
many parts of the continent: ‘As a result, the indigenous customary law has
been leavened, in certain areas, by Islamic principles and precepts —to a de-
gree which differs widely, of course, from place to place. In certain areas,
moreover, it has been virtually displaced by the law of Islam... but nowhere
in tropical Africa has the imposition been complete, for traces of customary
law survive even in the most rigidly Muslim areas’.”® The survival of custom
in Muslim law is only one side of the complex encounter that is the history
of Islamic law in Africa; the other side is what Anderson refers to as the
‘leavening’ of custom by Islamic law. The influence of shari‘a on African cus-
tom is an important area of research.
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Recruitment of Qadis

The incorporation of shari‘a (even in its truncated form relating only to fam-
ily law) into colonial legal systems nonetheless required a method of re-
cruiting respected Muslim judges for those roles. In the Anglo-Egyptian
Sudan, the British brought in a senior scholar from Al-Azhar University in
Cairo to act as the mufti for Sudan. They established new qadi training
schools in Omdurman, Khartoum to train a new cohort of qadis sympathetic
to the colonial government. However, the geographical extent of the Sudan
meant that there was never sufficient numbers of these colonial gadis to
work in the system of Islamic law. Furthermore, by 1920, on the advice of
Lord Milner, there was a drastic reduction of the number of qadis, the train-
ing school was closed, and the British began to foster Muslim customary
shaykhs in place of the qadis, as Jeppie shows in his chapter. Despite the
promise of a similar selection for East Africa, the appointment of the Shaykh
al-Islam fell to a local Muslim notable. As Mwakimako describes in this vol-
ume, British policy of selecting the chief kadhi of Kenya pitted different local
communities against one another for this honor.

In French West Africa, the earliest such effort followed the creation of a
Muslim tribunal in St. Louis in 1856. As described by Lydon in her chapter,
the tamsir or qadi of that tribunal was appointed by the governor from
among the cadre of respected Muslims who had chosen the path of accom-
modation.”” Among the earliest efforts in fostering a group of Muslims to
work within the colonial state was the founding of the School of Hostages
(Ecole des otages). This school was designed to train the sons of chiefs who had
retained their positions under French protection to be interpreters, clerks,
and Francophile chiefs. In the 189o0s, this school was renamed the School for
the Sons of Chiefs and Interpreters and expanded, but its mission remained
the same. Arabic remained the colony of Senegal’s primary diplomatic lan-
guage for relations with neighboring African chiefs, and interpreters were
needed to translate Arabic into French until 1911, when use of Arabic was
suppressed in favor of French (see the chapter by Lydon in this volume on
how this decision affected the Muslim Tribunal in Senegal). A half-dozen
promising students were sent to the Franco-Arabic madrasa in Tunis with
the expectation that they would return to Senegal and become ‘precious
auxiliaries of ... a Muslim civilization that expresses itself in French’.” By the
turn of the century, the French began to develop official médersas in West
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Africa, based on a similar system established in North Africa. These were to
be Franco-Arabic universities, designed to capture the Muslim elite that
would otherwise gravitate to traditional venues of Islamic higher learning.
These Franco-Arabic médersas would not only offer Islamic subjects, but
also elementary French and French history.” It is not clear whether or not
graduates of these médersas were recruited as qadis for the native courts.

What we do know about the recruitment of qadis as assessors and judges
in the native courts of French West Africa was that they were appointed by
the governor-general upon nomination by the lieutenant-governors of the
West African colonies. Selection was most likely on the basis of proven loy-
alty, rather than on competence and training. Few French district officers
who sent names to their lieutenant-governors were qualified to assess a can-
didate’s competence in Islamic law. The appointment of the qadi to act as
the assessor to the native court in Kayes actually undermined his moral au-
thority because he was not a judge, but merely an advisor to a French mag-
istrate. When the French finally agreed to establish a special Muslim tribu-
nal in that city, they tried to recruit qadis who had solid reputations for
their Islamic learning and their religious connections.’* There are frequent
references in the archives to qadis being dismissed because of their venal
nature or their incompetence. It is not clear from the current state of re-
search whether or not qadis appointed to the native courts were subject to
professionalization as judges.

Patterns of Reform in Colonial Shari‘a

Islamic law was adapted within the limits of consensus of legal scholars
(ijma), the method of analogies (giyas) to apply legal concepts to new situa-
tions, and the recognition of greatly varying customs (‘ada) among Muslim
societies. The adaptability of Islamic law has also generated significant de-
bates among Muslims, as we shall discuss below, with some calling for a re-
turn to a purified shari‘a. In this section, we are particularly interested in
examining the broad patterns of reform within Islamic law, and how these
patterns were shaped by colonialism in sub-Saharan Africa. The most im-
portant wave of legal reform shaping the colonial encounter with African
Muslims was the patterns set in motion during the Ottoman Empire’s mid-
nineteenth century administrative reforms, referred to as the Tanzimat
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(Turkish: reorganization). Under pressure from an expanding West, the Ot-
toman sultans between 1839 and 