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Preface

This book traces and compares the approaches of different Arab League mem-
ber states to a set of issues in the family law codifications that apply to their
majority Muslim populations as they appear in the early years of the twenty-
first century ce. Looking at ‘text’ in this way has become rather unfashion-
able in at least some parts of the Western academy. This is mostly due to
disciplinary developments in the specialist fields and in the profiles of schol-
ars joining them — which, as elsewhere in scholarship, serve to locate and
date earlier scholarship not only by years but by approach and perspective.
Some well-deserved criticism has been made of the positivist, state-centric
and ‘Orientalist’ approach of certain prominent Western scholars of Islamic
law of previous generations. This foreword is not meant to be a double bluff;
I'm not going to say that like others in my field I am aware of the limita-
tions of state-law-focussed analysis of the legal field but having shown my
awareness, will do it anyway. It is rather to affirm the continuing signifi-
cance and interest of statutory codifications of Muslim family law in the Arab
states of the Middle East and North Africa to an English-reading audience
other than practising lawyers and ‘experts’. It is abundantly clear that statu-
tory law tells either only part of the story of ‘the law’, or only one story
among many. That (part of the) story is still worth telling.

Following critiques of colonial-era academia, a recognition of the politi-
cal contingency of scholarship has happily led to ‘incentives to modesty’ on
the part of some scholars currently working in the area. Such modesty is all
the more in order in light of the neo-imperial nature of political engage-
ments with the Arab region at the current time; the discourses of post-colo-
nial scholarship do not always recognise the full implications of this
framework for the contemporary academic enterprise. However they are po-
sitioned, scholars in the Western academy need to be clear about the frame-
work of ‘the West’s’ current engagement with these issues. Humility and
personal rigour about the different limits within which we each work, along
with aspirations to push them, remain helpful guiding principles.



PREFACE

This small book was written mostly in Ramallah, over the period 2005-2006.
I would like to thank all my friends from there, not only for the recent times,
but for the years of memories and friendship, and in hope of better times for
the people of Palestine. In particular: Salwa Du‘aybis, Susan Rockwell, Za-
kariya Odeh, Mary McKone and Fateh Azzam, Rami and Haneen; Mahmoud
and Helen Hawari, Tariq and Yara; Charles Shamas and Maha Abu Dayyeh,
Raja and Diala; Majda Al-Saqqa, John Tordai, Raja Shehadah and Penny John-
son, Rema Hammami and Alex Pollock. Special thoughts for Samia Shibli,
Richard Sexton and Sireen: Richard, you are much missed. [ would also like
to thank friends and colleagues at al-Haq (especially Sha’wan Jabarin, Ellen
Saliba, Nina Atallah and Naser al-Rayes), Mizan (especially Essam Younis),
PCHR (especially Raji Sourani) and WCLAC (especially Soraida Hussein).
Evenings with Sami and Doha Ayyad and with Usama and Amal Halabi and
their families considerably brightened the difficult summer of 2006 when
the book was being finished.

I would like to acknowledge the Faculty of Law and Social Sciences at
SOAS for the teaching leave that provided the opportunity to write this piece,
and for a grant to have the index prepared. Annelies Moors is due particular
thanks for encouraging the publication of the book; I value both her friend-
ship and her scholarship. The same appreciation goes to Ziba Mir-Hosseini.
At the School of Law, Ian Edge and Werner Menski both generously provided
me with material for this piece; and my special thanks to Fareda Banda,
Doreen Hinchcliffe and Cathy Jenkins. Among SOAS students I am grateful
for particular material to Faten Abbar, Mohamed Keshavgee, Nahed Samour
and Hesham Shawish. In Morocco I am indebted to Jamila Bargach, Fouzia
Khan and Khalid al-Shaykh; in the UAE to Rana al-Khatib; in Jordan to Firas
Bakr, Reem Abu Hassan and Nouf al-Rawwaf; in Palestine to Shaykh Taysir al-
Tamimi; in London to Cassandra Balchin; in Egypt to Amal Abdel Hadi, Fateh
Azzam, Abdullah Khalil, and Adel Omar Sherif; in the US to Farida Daif; in
Syria to Fadi Sarkis; in Qatar to ‘Alya al-Thani. My thanks also to the two
anonymous reviewers, to the editors at ISIM, and to Sarah Hibbin for prepar-
ing the index.

Finally, as always, my thanks go to my family, given and chosen. Especially,
this time, to Geoffrey Knights: Geoff, this is not only for Della, but for your
love and laughter over the years as a father and a friend, and for taking me
and Sian on as well as Elsie Jane, all those years ago.
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1 Introduction

In the late twentieth century, a combination of geopolitical developments
focussed particular attention on ‘the Islamic shari‘a’ and specifically on its
role as an identity and legitimacy signifier for opposition movements in and
the governments of Muslim majority states. Positivist approaches to legisla-
tive power concentrated on the statutory expression of rules in different
areas of state law. After varying periods of independent statehood, a number
of post-colonial states promulgated instruments of statutory law presented
as reintroducing the rules and sanctions of Islamic criminal law into penal
systems otherwise largely based on colonial legislation. Systems of Islamic
banking and Islamic finance developed apace. Constitutional arguments fo-
cussed on the various formulations through which ‘the shari‘a’ or ‘the prin-
ciples of the shari‘a’ are or should be established as a source (or the source)
of statutory legislation. In different Muslim majority states, courts became
a site for contestation of different perceptions of the requirements of the
shari‘a and the extent to which statutory laws and the state-appointed judi-
ciary would defend or concede to these different invocations of ‘Islamic law’.?

Very much part of this context is the high degree of political attention
currently paid to Muslim family law developments in Arab states and else-
where, both in Muslim majority states and in countries where Muslims are
a minority. At the same time, the particular focus on statutory expressions
of the shari‘a governing family relations has been a more consistent feature
in recent history than that on certain other areas of state law. Scholars in the
Western academy have described family law variously as the ‘last bastion’ or
‘last stronghold’ of the shari‘a, evoking in such metaphors an image of the
forces ranged against (secularist reformers, European colonial powers, en-
croaching state authorities, among others) and of the defenders of the fort
(variously, the establishment shar< scholars and judiciary, and/or non-estab-
lishment constituencies).? The metaphors evoke ideas of siege and battle re-
inforced in current times by the forces of cultural globalisation, forces both
insidious and rampaging. Historically, they relate to the processes of codifi-
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INTRODUCTION

cation of laws and reorganisation of judicial systems which began in the Mid-
dle East in the nineteenth century under the Ottomans and the Egyptians
and continued in the twentieth century under European colonial powers and
in the independent states that emerged in the region. The wide-scale adop-
tion or imposition of European-based statutory codifications excluded the
area of family law — apart from the textual form of a ‘code’ — except in Turkey
after the end of the Ottoman Empire. In Muslim family law, the claims of
the state as the originator of authoritative norms were attenuated by a pro-
claimed subordination to the norms of the shari‘a as extrapolated, mostly,
from the established and diverse jurisprudence (figh) of Muslim jurists. This
approach was not confined to Muslim family law; it was also how the Ot-
toman authorities had approached civil law, compiling selected rulings from
the Hanafi school on civil law issues into the ‘Majalla’ in the late nineteenth
century.? However, subsequent developments in the rules on contract and
civil torts around the region have attracted considerably less public and po-
litical interest than those governing family law for the majority Muslim pop-
ulation.#

The process of codification of Muslim family law began in the Middle East
with the Ottoman Law of Family Rights of 1917 and its accompanying Law of
Shar< Procedure for the shari‘a courts. Prior to this, the uncodified jurispru-
dence of the schools of law, guided mostly by the prevailing opinions of the
school of the particular qadi (judge), had been applied to questions of Mus-
lim family law. Manuals, compilations and commentaries on the opinions of
earlier prominent jurists guided the judges in the application of the law.
Under the Ottomans the Hanafi school was the preferred or ‘official’ school
of law. The Ottoman Law of Family Rights (OLFR) took Hanafi opinion as its
basis while bringing in minority opinions from the school, and also drew on
rules from the other Sunni schools, and on occasion from individual views
of prominent jurists from the past, in order to implement and standardise
legal approaches to issues of particular interest to the legislator at the start
of the twentieth century, at the end of empire, and almost at the end of the
encounter of the Ottoman Empire with the West.

The Ottoman law was abandoned shortly after its promulgation by the
new Turkish state, which adapted a version of the Swiss civil code to govern
family relations without formal or official reference to shar< rules or as-
sumptions. Recent research tracks the continuing application of shari‘a-based
family law among different sections of Turkish Muslim society, and how this
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INTRODUCTION

application interacts with the state’s formal legal system.5 Elsewhere, the
OLFR was applied to varying extents in different Ottoman successor states
under the rule of Western powers established at the end of the 1914-1918
war. The British Mandate power in Palestine for example implemented those
parts of the Ottoman law addressed only to Muslims, repealing the sections
intended to apply to Christian and Jewish subjects in favour of requiring
these communities to apply their own personal status laws. In Israel, parts
of the original Ottoman law continue to apply to Muslim Palestinians, al-
though modified by local legislation. Elsewhere, the OLFR provided a model
drawn upon in form and in some of its substance by codifications of Muslim
personal status laws for newly independent East Arab states in the 1950s. In
Egypt, where the OLFR had not been applied, significant legislation was is-
sued in the 1920s and 1940s which, while not constituting an overall ‘code’,
addressed a number of areas of family law with approaches that were simi-
larly incorporated into later national codifications elsewhere in the region.
In the 1950s, in a second phase of Muslim family law reform, first codifica-
tions were issued in Jordan, Syria, Tunisia, Morocco and Iraq; since then, all
these countries have either issued substantive amendments or new laws — in
some cases, both. Other states have issued codifications for the first time,
the most recent being the UAE at the end of 2005 and Qatar in 2006. In this
study, these more recent instruments (issued over the last quarter century
or so) and the literature that examines their substance, context, and impli-
cations are considered as part of a ‘third phase’ of Muslim family law reform
in the Arab world.

The codes differ as to their detail and also as to how they are applied. In
Jordan, Lebanon and Palestine, for example, the codes of Muslim personal
status law are applied though a system of shari‘a courts separate from the
‘civil court’ (nizami) system. In Egypt, the system of shari‘a courts was abol-
ished in the 1950s, with family law applied in the regular courts of the uni-
fied national legal system; in a recent (2004) major adjustment in the court
system, family courts have been constituted to deal with all personal status
issues, without this indicating a move towards a shari‘a court system. In
terms of substance, many states continue to explain the provenance of par-
ticular provisions in their codifications through tracing them to the opin-
ions of various past jurists and schools, combined with arguments made on
the basis of changing socio-economic circumstances and the public interest.
Scholars as well as political opponents are wont to criticise an approach that
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INTRODUCTION

they consider to proceed by identifying the social or political objective and
working backwards to find a justification, rather than seeking the construc-
tion of a coherent jurisprudence or taking responsibility for state choices in
family law.

In the Western academy, commentary on the modern history of Muslim
personal status law has developed from the observation of the late JND An-
derson that family law is regarded by Muslims ‘as partaking most closely of
the very warp and woof of their religion’,° to critiques and reassessments of
the interests of colonial powers and the impact of their rule (and of resist-
ance to their rule) on the attitude of different sectors of the subject popula-
tions to the nature and significance of shari‘a rules and on the substantive
content of codifications of Muslim family law subsequently issued by inde-
pendent Arab states.” The discourses of reform, modernity and national unity
employed by centralising and bureaucratising state authorities in their prom-
ulgation of family law codifications are scrutinised in recognition of the cen-
trality of the state as represented in and reinforced through the codification
process, and of the place of ‘Islamic family law’ as a symbol of religious and
national identity. A range of contemporary literature starting in the late
twentieth century seeks inter alia to evaluate the impact of such codifications
on the position and options of women subject to their jurisdiction.

Some of this literature looks at the interactions of law and society, the
practice of law in the courts and/or its varying significance in out-of-court ne-
gotiations and individual strategies of protection and advancement by
women in different socio-economic sectors.® As lucidly analysed by Moors,?°
disciplinary shifts to legal anthropology, socio-legal studies and women’s and
gender studies, and the changing profile of researchers have variously ex-
panded, challenged and nuanced academic understandings of ‘Islamic fam-
ily law’ in its pre-codification applications and social practice, its ‘translation’
by colonial powers, and its current meanings and practices.” Recognition of
the political contingency not only of institutions such as family and law but
of scholarship have led to ‘incentives to modesty’ on the part of some re-
searchers in Islamic family law." The assumption that it is ‘Islam’ or ‘Islamic
law’ that determines gender relations in specific contexts is critiqued; the
meaning and nature of ‘the family’ are investigated;™ the personalities and
‘embedded positionings’ of judges are considered.’® Recognition of differ-
ences among women prompts both scholarly and activist (re-)assessments of
the priorities and impacts of family law reform.# At the same time, on the
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INTRODUCTION

level of public discourse, the texts of the laws promulgated by states are ex-
amined for the choices they make and the story of gender relations that they
describe or prescribe, the constituencies whose voices are heard in these
choices, the economic and political circumstances of their debate and prom-
ulgation, and the strategies, alliances and coalitions that develop around ad-
vocacy by different social actors, including broadly defined groups of
feminists and Islamists.’s At the end of the twentieth century, if family law
(or personal status law) had become the ‘preferential symbol of Muslim iden-
tity’,’® the rallying of different and opposing constituencies to the cause of
proposed changes in statutory law on the subject was also analysed as a cen-
tral element in civil society mobilisation and in the claiming and contesta-
tion of space in an ‘emerging public sphere’.’” These developments
increasingly challenge governmental patterns of reliance on executive power
or on other tactical strategies of avoidance to side-step or out-flank opposi-
tion to key legislative decisions on family law.

The focus of this study is on the most recent (third phase) legislation in
each state, with indications of how the approaches and substance have either
changed from earlier legislative interventions, or in the event of first-time
legislation, how they can be compared with trends across the region. Refer-
ence is made to earlier, mostly English-language examinations of text and
practice in different countries, where particular developments need to be set
against earlier positions in the law. Every effort has been made to ensure the
information is accurate up to the end of the year 2005, although in some
cases information on practice and indeed of legislative amendment has not
been easy to obtain.” The commentary and analysis focus on the legal texts,
court practice where this information is available, the manner in which the
state authorities present the texts, and public policy debates including the in-
terventions of women’s and human rights groups. There is consideration of
interventions by Islamist legislators, but I do not investigate in any system-
atic manner the activism of Islamist or other political movements around
family law issues; the focus is on interventions and assessments by ‘women’s
rights’ advocacy, broadly defined. *

Where this study makes reference to the figh-based origins of particular
provisions, this is in the context of the arguments being made by different
parties in the debate; otherwise, I do not investigate the jurisprudential
provenance of different laws in the manner of earlier considerations of per-
sonal status law codifications in Arab states, such as those by JND Anderson.
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It is also worth noting that I do not seek to assess whether or not particular
approaches or provisions have a ‘basis’ in ‘classical’ Islamic figh (jurispru-
dence) or indeed in the foundational texts of the Qur’an and the Sunna.*
These arguments are indeed made by legislatures and invoked by different
advocates of change, and as such are discussed here in the specific context
of contemporary policy debates. The premise of this study is that however
much what is presented by contemporary states as ‘shari‘a’ (or as shari‘a-
based) differs in form and substance from previous articulations of ‘shari‘a’,
the principle that Muslim family law is ‘shari‘a-based’ is still a notion explic-
itly deferred to by the state, and thus constitutes a form of basic ‘legal pos-
tulate’.>* This ‘shar‘ postulate’ is presented as informing the choices made by
state legislatures in their national formulations of Muslim family law; it also
informs the interpretation and application of statutory instruments by the
judiciary. It has furthermore informed the different means and levels of en-
gagement developed between the judiciary, the legislature and Arab women’s
movements seeking enhanced and expanded protection of women’s rights
within the family, whether through the content of legislation, or through
access to justice and the conduct of the judiciary. It is at this level that these
issues are engaged in this study.

The study begins with a consideration of various issues that recur in dis-
cussions and debates on the codification of Muslim personal status law in
Arab states and on the application of codified law. These include the princi-
ple and processes of codification, the interaction of the judiciary with both
the text and the legislature, and the wider interaction of women’s rights ac-
tivists and governments with relevant instruments of international human
rights law. Different areas of Muslim personal status law are then consid-
ered thematically, with reference to the codified laws of the following mem-
ber states of the Arab League: Algeria, Egypt, Jordan, Iraq, Kuwait, Libya,
Mauritania, Morocco, Oman, Qatar, Sudan. Syria, Tunisia, UAE and Yemen.
Occasional consideration is made of a draft Palestinian text of 2005. Member
states of the Arab League not included in the preceding list are Djibouti and
the Comoros Islands, due to my lack of access to and information on leg-
islative sources; Lebanon, due to the absence of a ‘national’ codification of
Muslim personal status law applying to all Muslim sects;?? and Saudi Arabia
and Bahrain. Certain developments in the last three countries are discussed
in the course of this study, but Saudi Arabia has no codification of Muslim
personal status law, and although [ examine some aspects of the current de-
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INTRODUCTION

bate over codification in Bahrain, I was not able to access any of the various
draft laws to reference in the discussion. In addition, I was not able to access
information on current family law practice in Somalia, but have provided
occasional comparative reference to the 1975 code of the previous Socialist
Somali government. At the end of the study I include translations of rele-
vant provisions from the laws under consideration grouped in a number of
specific subject areas: capacity and guardianship, polygyny, the marital re-
lationship, stipulations, judicial khul and comparable divorce provisions, and
compensation for injurious or arbitrary divorce. The aim here is to give some
substance to the comparative conclusions drawn in the body of the text on
legislative patterns and developments in these areas.?

17






2 C(odification of Muslim Personal
Status Law in Arab States:
principle and processes’

As the overview of recent legislation given in the following chapter indicates,
the tendency towards national codification begun in earnest in the 1950s
and continues today in Arab states as probably the major mechanism of state
intervention in Muslim family matters. Where there is no codification, there
is activism from women’s groups advocating for the adoption of a code;
where a code has been previously legislated, the text and application of the
law are subjected to examination with a view to activism demanding — usu-
ally — expanded and more detailed intervention from the legislature through
amendments, directives, guidelines and the establishment of particular fora
for dispute processing in family law matters. On the other hand, as this chap-
ter shows, resistance to codification takes place in specifically contingent po-
litical circumstances that may not immediately be related to the content per
se of the law.

Note has already been made of the substantial and developing literature
on and broadening disciplinary approaches to women and Muslim family
law in the Arab world, in historical and contemporary perspectives. The valu-
able contributions of the work on historical sources have included illustrat-
ing the agency of women in accessing shari‘a-based rights in legal dealings
and shari‘a courts in history, and equally illustrating the historical dealings
of the judiciary with women petitioners and respondents. This scholarship
has immediate contemporary significance. As Sonbol observes:

By rediscovering these rights through court records, contemporary personal sta-
tus laws can be questioned. Particularly important here is questioning the reli-
gious sanctity that the State gives to personal status laws on the books in Muslim

countries today.?
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CODIFICATION OF MUSLIM PERSONAL STATUS LAW IN ARAB STATES

Following on from this, another issue that is raised involves the choices made
by Arab states in their post-colonial codifications of Muslim family law, with
illustrations of the gendered nature of these choices and the proposition that
since the codifications are based on ‘state patriarchy’, we have to examine
the impacts of the particular choices (and reforms) on particular women,
perhaps more closely than did scholars of earlier ages. In this as well as in
other disciplines therefore, the necessary and universalised relationship of
modernity, reform and the advancement of women may be unsettled. Finally,
contrasts are made very ably by these and other scholars (such as Brinkley
Messick3) between the ‘closed’ nature of the codes, as compared with the ‘de-
liberately open’ nature of the previous system of figh articulation and appli-
cation, a system which largely left application of Muslim family law to the
judge, mostly through the implementation of dominant rules from the
judge’s school, despite evidence of occasional central direction on particular
issues at particular times.

In regard to the latter point in particular, there has been some assump-
tion that not only has the role of the shar< judiciary in general, and the judge
in particular, inevitably been altered through the process of codification, but
that this role has been considerably constrained and that the codifications
have almost terminally undermined the flexibility and ability of the judge to
exercise discretion in seeking a just solution to individual cases. That is to
say, the ‘conscience’ has more or less gone out of the application of the law
as a result of its tighter central direction from the political (legislative) au-
thority. On this point, it is important to draw attention to work that focuses
on the court-based application of contemporary Muslim family law, seeking
to understand the way in which the qadi conducts himself when deciding is-
sues of justice in accordance with a codified law. Among this work is Nahda
Shehada’s Justice without Drama, an ethnographic study looking at precisely
this issue in the Gaza City shari‘a court.5 She finds in a variety of cases that
‘(wlhen qudah find that strict adherence to the written code would lead to an
unjust outcome, they strive to interpret the law in a way that brings it more
in harmony with its objectives.”® Shehada’s conclusions include that:

even with the codification of Islamic family law, people, be they qudah, lawyers or
litigants, are active social agents, working out their interests and values in the
grey zone created by the interplay of codified law, uncodified norms and the mul-

tiple references of qudah.”
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CODIFICATION OF MUSLIM PERSONAL STATUS LAW IN ARAB STATES

Shehada recognises that the Gaza and indeed Palestine context have their
obvious particularities, but work going on elsewhere in the Arab world may
well support these conclusions on the basis of observations in the courts.
The proposition here is that the gadi will seek to protect the weak, the dis-
empowered and the vulnerable, which means that within the gendered
frameworks of law and society, he will often find himself in a protective role
towards the female litigant, even though the instances and limits of this ‘pro-
tection’ are shaped by the gadi’s own social expectations, understandings,
and professional education, as indeed they are under uncodified law.? The
additional fact of a codified law may constrain the judge’s choices of protec-
tive action in some cases, just as it may constrain strategies employed by
women in the courts. Examples here might be the statutory limitation (nor-
mally one year) of the post-divorce ‘idda period during which a wife might
claim maintenance from her husband, as well as the limitation of the period
for which arrears of maintenance can be claimed. Another example comes in
the general take-up, in codifications, of the position that a talaq accompa-
nied in word or sign by a number or by any other expression of finality gives
rise only to a single revocable talaqg, rather than causing the immediate and
irrevocable ‘triple talaq’ of traditional Sunni (but not Shi‘i) law. The latter
statutory provisions are officially explained as necessary to constrain the ir-
responsible, arbitrary and injurious use of talag by the husband, invoking
the debilitating insecurity suffered by women in their marriages as a result
of the lack of such restriction in traditional Sunni law. Moors, on the other
hand, notes that such reforms as ‘[a]bolishing conditional and triple divorce
do not always work to women’s benefit; in the past, women have made se-
lective and strategic use of these in order to bring about a desired divorce’.?

On the other hand, codification — and its associated bureaucratic and proce-
dural regimes — is clearly regarded as the form of state intervention most
readily available for the political authorities in most Arab states to address
the issue of women'’s rights within the family, and as the key to the imple-
mentation by the state of its commitments in regard to family law reform:
rules on for example the minimum age of marriage, on consent, and on
polygynous unions are executed and monitored through this process. In re-
cent decades, women’s rights activists have sought greater input into and
participation in the formulation of these state interventions. This may be on
specific issues, or more broadly in seeking the participation of women in
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CODIFICATION OF MUSLIM PERSONAL STATUS LAW IN ARAB STATES

drafting committees, as well as monitoring the conduct of women legisla-
tors in debates on Muslim family law. However unreliable an ally the state
may be for women’s rights activists, centralised law, carefully drafted and
properly implemented, remains the target of much women’s rights advocacy
in the region.

Current debates: Bahrain and Iraq

One of the remaining Arab states yet to promulgate a codified family law is
Bahrain where, in 2003, a group of women advocating for a codified law and
reform of the shari‘a court system ended up embroiled in cases at the civil
and criminal courts with members of the shar judiciary. Bahrain is a mem-
ber of the Gulf Cooperation Council which in 1997 approved the ‘Musqat doc-
ument’, a model codified Muslim personal status law which closely
influenced the codifications in Oman and the UAE. The Bahraini discussion
on a codified Muslim family law dates back over twenty years, and a Personal
Status Committee has been in existence for as long, so far without the prom-
ulgation of a code. In 2003, significant opposition to the codification of Mus-
lim family law was led by members of the shar< judiciary from both Sunni
and the majority Shi‘i communities in Bahrain. As the debate heated up, it
became clear that this opposition focussed variously on the drafting and
promulgation processes, discussed further below, and on the principle and
the alternative forms of codification. On the principle, a judge in the Shi‘i
court system told a local newspaper that:

A unified law of personal status constitutes a risk that shar<g cases will not be
given their full due by examining the considerations that vary from one case to
another. The existence of a written law binds the shar< judge, resulting in wrongs

to men and women alike.*

The objection voiced here is the direct opposite of that made by those advo-
cating for the adoption of a code. Ghada Jamshir, head of the Committee for
Women'’s Petition (established in 2003), describes her group’s first goal as
‘working for the promulgation of a personal status law to regulate the af-
fairs of the Muslim family’ and explains why:
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The absence of such a law means that the shar< qadi has the final say, he rules on
God’s command, what he says is obeyed and his order is binding. You find each
shar‘i qadi ruling according to his whim; you even find a number of [different] rul-
ings on the same question, which has brought things to a very bad state of affairs
in the shari‘a courts. The demand for the promulgation of this law aims at elimi-
nating many problems and at unifying rulings; it would reassure people of the
conduct of litigation, and would guarantee women their rights rather than leav-
ing them at the mercy of fate.”

These two arguments show the different values placed on, and the tension
between, judicial discretion and legislative direction. The qgadi stresses the
need to leave matters in the hands of the judge in order to maintain the nec-
essary flexibility in the approach to individual cases. The women’s rights ac-
tivist demands state intervention, in the form of a codified law, precisely to
restrict the exercise of such discretion on the part of individual judges, to
make the law ‘known’ and rulings more predictable. The gadi demands trust
in the unknowable person of the individual judge; the woman’s rights ac-
tivist demands guarantees of justice from the amorphous and contingent en-
tity that is ‘the state’.

One of the key issues in the Bahraini debate that is not clear from this
quote is the insistence by women activists on a single unified code that
would apply to both Sunni and Shi‘i Bahrainis. Many of the shari judges in-
volved in the debate, however, if they conceded the validity of a codification
process, wanted two separate codifications for the two separate communi-
ties. The Minister of Justice, quoted on the matter in a meeting in 2003, ac-
knowledged that there were drafts of both forms in existence, and would not
at that stage be drawn on the likely form that the government would ulti-
mately propose.> In Lebanon, in contrast to other parts of the Arab Middle
East, separate codified laws have long been the basis of family law regulation
for different Muslim sects. Elsewhere in the Gulf, a slightly different ap-
proach has recently been taken in Oman, where the majority of the popula-
tion is Ibadi, and in Qatar where the majority is Hanbali. In Oman, the 1997
law makes two specific exceptions to the application of the provisions of the
code to Muslims. Where the figh school of the husband has ‘stricter rules or
particular procedures’ regarding divorce, the qadi is to observe these condi-
tions and procedures; and where the rules of the testator’s school differ from
the provisions of the code in regard to the inheritance of the daughter and
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grandfather, the judge is to apply the dominant opinion of the testator’s
school unless the heirs by consensus request the application of the provi-
sions of the code.® In Qatar, the law provides that the Law of the Family will
apply to ‘all those subject to the Hanbali madhhab’. Along with non-Muslims,
Muslims adhering to other schools of law may apply their own rules, or may
opt for application of the state’s codification.™

In Bahrain, the legal and institutional debate reflects both the size and the
power of the Sunni minority in relation to the Shi‘i majority. The separate ex-
pertises and institutional interests of the two sets of shari‘a courts reflecting
the communal make-up of the population is a key challenge to women ad-
vocating the promulgation of a unified code. In Iraq, an existing unified code
is today under serious challenge from those who wish to re-institute com-
munal jurisdiction. Writing in 1960, Norman Anderson compared the 1959
Iraqi Law of Personal Status with a pre-existing draft Code that had been ap-
proved by the relevant legislative committee the previous decade, but had
never been promulgated by parliament due to ‘the opposition it aroused in
certain religious quarters — most of all, perhaps, among the leaders of the
Ithna ‘Ashari or ‘Ja‘afari’ sect.” In this early draft code, just under half the ar-
ticles provided rules that differed (‘in whole or in part’) for Sunnis and for
Jacafaris, including nearly all the rules on inheritance. Comparing the 1959
law promulgated by the new revolutionary regime to that previous draft, An-
derson found that:

It is far shorter, and therefore leaves much more to the discretion of the gadi; it
is far more radical, and includes a number of quite daring innovations; and it
eliminates all differences between Sunnis and Ja‘afaris, even in regard to inheri-
tance.

For his part, Anderson foresaw ‘major problems posed by the brevity of this
code’, which was ‘presumably intentionally silent’ on a number of key is-
sues. From a common law system himself, it appears that when it came to
codification of Islamic family law, he found the lengthier and more detailed
approaches of for example Syria more satisfactory than Iraq’s ‘economy in
legislative precision and extravagant reliance on judicial discretion’.*> Oppo-
sition to particular parts of the 1959 law continued, and when a new regime
came to power in 1963, it repealed the controversial provisions on inheri-
tance (which had applied Civil Code provisions to all intestate property) along
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with the stipulation that a polygynous marriage concluded without the con-
sent of the court was invalid.

In 1990, Chibli Mallat reviewed the criticism on the part particularly of
Shi‘i scholars to Iraq’s unified code of 1959 as ‘a blueprint of a world debate
to come’.’® At the end of 2003, Iraq’s then Governing Council, in the hap-
penstance absence of a number of its female members, passed ‘Resolution
137’ in a move that portended the potential abrogation of the unified Iraqi
Law of Personal Status.'” Resolution 137 required the application of ‘the pro-
visions of Islamic shari‘a’ to all questions of Muslim personal status in ac-
cordance with the law schools of different sects. A range of women’s groups
mobilised against this move, supported by international interventions from
a wide network of women’s organisations who addressed themselves inter
alia to the US occupying authorities in Iraq as the approval of the Coalition
Provisional Authority’s US governor was needed for ‘Resolution 137’ to be
promulgated as law.” The resolution was suppressed, but in 2005 the debate
was revived as the newly elected assembly engaged the process of constitu-
tion drafting, and the substance of Resolution 137 reappeared:

Article 39: Iraqis are free in their adherence to their personal status according to

their own religion, sect, belief, and choice, that will be organized by law.

The tragedies attending so many Iraqi lives today clearly impact the extent
of attention to and concern about Muslim family law reform in Iraqi society,
but nevertheless advocacy and debate continue, often with the support of
trans-national solidarity networks. In a 2006 study focussing on article 39 of
the Constitution, the organisation Women Leadership Institute Iraq finds
this article to be a violation of Iraq’s obligations under CEDAW." At the time
of writing, the future of the 1959 Iraqi Law of Personal Status (together with
its numerous amendments) was unclear. Some women’s groups and activists,
in Iraq and elsewhere, insist that as it stands, the Iraqi code is still relatively
radical in the Arab world, and that grave losses for women’s rights would
ensue on its repeal. Others call energetically for the institution of a national,
unified, secular civil law.?° The potential of the constitutional provision cited
above is to allow different Muslim communities the ‘choice’ to regulate per-
sonal status issues separately from others. The fact that this is to be ‘orga-
nized by law’ means that different groups in Iraq, at the end of 2005, were
engaged in considering legislative instruments that could fulfil the consti-
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tutional provision while protecting women’s rights in the family to the great-
est potential. In such a situation, procedure is key: for example, a require-
ment that individuals opt out of an existing national law is critically different
from them having to opt in. A continuing national law may also make spe-
cific provision for sectarian differences on particular issues while maintain-
ing a minimum of protection for women’s rights in the family. It is not clear
whether opponents of the unified code contemplate returning to the appli-
cation of uncodified figh by Sunni and Shi‘i shari judges in their respective
courts, or whether they envisage continuing state control through legisla-
tive direction but in separate legislative instruments. However these debates
turn out, it appears to be the first time that an Arab state stands to formally
(and constitutionally) retreat from an established, nationally applicable statu-
tory codification of Muslim family law. The fact that a range of women'’s
rights activists oppose such a move is indicative, again, that many prefer the
risks of ‘state patriarchy’ in the form of state intervention through a code to
the risks of the state retreating from intervention in family law.

Legislation, judicial discretion and political process

More detailed consideration is given to the relationship between legislative
direction and judicial discretion in the texts and workings of the codes in
Chapter 4. However, in terms of the focus of the current chapter, it is im-
portant to recall that the practical application of the law not only affects the
way in which the codification works but also influences its substantive con-
tent. Courtroom experiences clearly fed into the national codifications of
family law in the region; in Iraq, for example, the 1959 law refers the judge
explicitly to ‘the rulings established by the judiciary and Islamic jurispru-
dence in Iraq’ as well as ‘in other Muslim countries where the laws approx-
imate those of I[raq’ in the event of there being no explicit text or a question
of interpretation. The hierarchical structure of courts formalised in the twen-
tieth century in different countries, and the increasing publication and dis-
semination of the rulings of higher courts, also stand to have an impact both
on the application of the law and on the content of subsequent legislative in-
struments — whether this content comes to affirm or to overturn established
judicial positions. In some cases the Explanatory Memoranda to laws refer to
positions adopted or problems noted in the courts prior to promulgation of
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the codification. In this sense, it may be important to nuance Amira Sonbol’s
statement that:

When modern States built new separate Shari‘ah courts they did not apply prece-
dents from pre-modern Shari‘ah courts. Rather, modern States constructed legal
codes compiled by committees and handed them to qadis educated in newly
opened gadi schools...>*

Sonbol’s focus here is the nineteenth rather than the twentieth century, and
on the rupture in form and substance that occurred between pre-modern ap-
plication of Muslim family law and codification under new nation-states. In
the twentieth century, Sonbol’s arguments about ‘state patriarchy’ and the
risk to women of codified law apart, the accumulated experience of the ‘new
style’ application in the shari‘a courts of different Arab states was clearly feed-
ing into the substance of the law. In addition, members of the shar< judici-
ary engage directly with issues of the balance between legislative direction
and judicial discretion.

In the first codifications, the drafting committees were frequently headed
by the Chief Islamic Justice (Qadi al-Qudah) and other senior members of the
shar< judiciary. It may be that the political authority mandated the drafting
brief to senior members of the judiciary and establishment ‘ulama’ (scholars)
both in practical and strategic recognition of the particular shari expertise
needed in this area of the law. Certainly, one of the changes in some more
recent processes of codification — such as that in Morocco leading to the new
law in 2004, and the temporary amendments in Jordan in 2001 — is the in-
clusion in drafting committees of those with expertise outside the shar sys-
tem, including women: in Jordan this included the government-appointed
Royal Commission for Human Rights along with the Office of the Qadi al-
Qudah; in Morocco, different commentators describe the consultative com-
mittee appointed by the King as comprising ‘scholars’ (‘ulama’), ‘judges’ and
‘women.’?? The processes of democratisation and increased participation have
led women’s movements in different Arab states to seek inclusion in such
drafting processes, and while arguments are still made for the exclusivity of
shar expertise, it is increasingly usual to find members of the shar< judici-
ary and other ‘ulama’ being joined in these appointed committees by those of
other expertise, such as sociologists and psychologists. In Qatar, where the
drafting committee was constituted of judges, the circulation of the result-
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ing draft provided a forum for review and intervention inter alia by Qatari
women, with the governmental National Committee for Women’s Affairs
submitting amendments for the consideration of the drafting committee.?

In the recent debates in Bahrain, shar4 qadis and ‘ulama’ from both the
Sunni and Ja‘afari communities vigorously asserted their singular expertise
to the exclusion of the legislative process. This point was made not only in
support of the anti-codification position, but also by those who conceded the
principle of codification but opposed the involvement of the legislature in the
process. There were warnings that allowing the legislature, the National
Council, to vote on drafts and promulgate a law would render shari rulings
on personal status ‘hostage to the Deputies’, and that a parliamentary
process could result in serious violations of the shari‘a. One shar<i‘ judge ar-
gued as follows to a local paper:

There is no such thing as personal status law: it is an inseparable part of Islamic
figh. These demands for a westernised law are demands supported by secularist
and leftist movements which in various ways try to distance shari‘a from life... I
consider discussion of this by the members to be a crime. The members are not
qualified from the point of view of culture, religion, shari‘a or even law to discuss
these matters, and this poses an unacceptable risk to the independence of the ju-

diciary.>

An alternative drafting mechanism was proposed by a senior Ja‘afari cleric in
a meeting with members of the Women’s Committee for Petition that was re-
ported in the press as an attempt at bridge-building.?s Ayatollah Shaykh Hus-
sain al-Najati was quoted as follows:

We are not against the principle of a law of personal status; it could be a very
positive thing... What we are talking about is the mechanism of promulgating
such a law through the parliament. We see certain risks — whether this happens
through parliament or another institution, it is not a risk-free process... We of
course believe that the personal status law must be in rigorous conformity with
the Islamic shari‘a: we are all Muslims, so naturally we all insist that the law must
in all its provisions conform with the rulings of Islam. Now, assuming that the law
were to be promulgated today by this current parliament and in conformity with
the Islamic shari‘a, scholars would still worry that in the future, even in coming

terms, there may be those who will change provisions of the law in a manner
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that does not in fact accord with the shari‘a [...] If we decide today that parliament
has the authority to pass this law, then we can’t take this authority away in the
future... We are with the law, and I think that you too want the law itself, and are

not so concerned about which institution passes it...

With this introduction, al-Najati proposed that the women’s activists join
his call for the Supreme Judicial Council to pass an internal regulation for the
shari‘a courts: ‘this will bind the judge and it will be like a law; what matters
to us all is not the means but the result.” There is no report on the reaction
of the Committee members to these proposals, although they do not appear
to have changed their insistence on a unified family law to be passed through
parliamentary legislative process. The significance of al-Najati’s intervention
lies not only in his concern to find common ground between the ‘ulama’ and
women activists, but in his carefully phrased explanation of why he and oth-
ers were so distrustful of the parliamentary process. In effect, this position
would mean that Muslim family law would be permanently removed from di-
rect state intervention through the legislature. During a time of increasing
political participation and attention to democracy-building, this is presented
as necessary in order to protect the law itself, and through it Bahraini soci-
ety.

While countries without a codified family law see campaigns to achieve
one, among the features of campaigns where codes are already in place are
proposals for increasingly detailed legislation. In light of experiences of failed
legislative projects as well as more successful ones, the argument here is
that if women’s rights in the family are to be protected by the submission of
various acts (such as early marriage, polygynous marriage, divorce, etc.) to ju-
dicial scrutiny, then judicial discretion must be (increasingly) directed from
the legislature in order to secure the intended impact of the desired legisla-
tive changes, and to avoid their being subverted by the exercise or abuse of
judicial discretion. An example is how the new law in Morocco has changed
the definition of injury as grounds for divorce. From the earlier and more
standard phrasing of ‘injury of any type that renders the marriage impossi-
ble for a woman such as she’, which invites a relative social class-based as-
sessment, the law has now moved to a definition of injury as ‘any conduct
or dishonourable or immoral behaviour from the husband that causes the
wife material or mental injury making her unable to continue in the mari-
tal relationship.’2® The law itself is extremely detailed, and illustrative of the
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more general point is the intention of the Moroccan legislators, as an-
nounced by the King, to invest substantially in training and equipping the
family judges to apply the new law, in which their role is increased, includ-
ing the production of a detailed manual or handbook for judges to assist in
their application of the new law.?” By contrast, the draft law prepared by the
Palestinian Qadi al-Qudah and head of the shari‘a court system proposes con-
siderable and specific space for the judge’s discretion in provisions that else-
where are more centrally directed.

The attention that Amira Sonbol and other scholars have paid to the risks
posed to women by the choices made by states in their codifications of Mus-
lim family law, and their comparisons of pre-modern applications of sharia,
provide vital perspectives in the questioning, as Sonbol puts it, of the ‘reli-
gious sanctity’ that current states claim for their codifications. If Ayatollah
al-Najati in Bahrain worries that there is no risk-free process in codifying Is-
lamic family law, women’s rights activists have had equal cause for concern
in seeking to enhance rights protection through legislation on the family.
The risk posed by the legislative process is not confined to that posed by the
infusion of the laws with ‘state patriarchy’. It may consist in the loss of es-
tablished rights through a parliamentary vote, or the undermining of the
principle of democratic participation through the by-passing or side-stepping
of proper legislative processes by the executive in order to push through
laws. Many women’s rights activists are also committed social and political
activists, and hold that the rights of women, as members of society, can only
really be secured with the development of fully participatory social, political
and economic structures. The less than democratic means pressed into serv-
ice by various executives in the region to secure changes to Muslim family
law that stand to benefit a large number of women thus pose particular
dilemmas beyond the realm of the details of texts.

The 2001 Jordanian amendments discussed in this study are an example.
The Jordanian amendments were passed as ‘temporary legislation’ in the ab-
sence of a sitting parliament and during a period of extensive use of the pre-
rogatives of temporary legislation by the King and Cabinet.”® When
parliament reconvened, dozens of temporary laws were, as required by the
Constitution, submitted to both houses for approval. While the majority of
these laws were duly approved, problems arose with two laws closely affect-
ing women’s rights in the family: one the personal status law amendments
discussed in this book, and the other a law amending the penal code on is-
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sues to do with ‘crimes of honour’. While the appointed Senate approved the
laws, the elected lower house twice rejected them through an unusual po-
litical alliance of Islamist and tribal deputies. Women’s rights activists and
other supporters of the amendments were put somewhat in the same posi-
tion as those in Egypt when the then President Anwar Sadat issued key
amendments to family law by presidential decree in 1979: that is, supportive
of the aims of the amendments, but wishing for a properly democratic
process and passage of the particular legislation.?

The anti-democratic nature of the executive’s moves on personal status
legislation has featured variously in a number of contexts; the top-down ap-
proach is perhaps most notably exemplified in the passage of the 1956
Tunisian Law of Personal Status, which was issued by decree of the Bey, the
head of state, before his removal, sealed by Habib Bourghiba who was at that
time Prime Minister, without parliamentary debate.3° Algerian and Yemeni
women objected to the manner in which drafts of Muslim family law were
prepared and promulgated; in Algeria, Lazreg observes that 1984 ‘marked
the year of the rupture between women and their government’.3* A more re-
cent example of the dilemma in which women activists may find themselves
in this regard comes from Libya, where Hinz reports that a 1998 law passed
by the General People’s Congress removing the requirement of the first wife’s
consent to her husband’s polygynous marriage was subsequently annulled by
Muammar Qaddafi in what she terms a move of ‘dubious legality’.3> On the
other hand, in Morocco the new family law (drafted by a Commission ap-
pointed and instructed by King Mohammad VI) was passed by parliament for
the first time; previously, both the original law of 1957 and its subsequent
amendments in 1993 had been promulgated by royal decree, without pass-
ing through parliament. Some observers feel that this was less of an achieve-
ment than it might at first seem, in terms of real democratic participation;
others see it as an important precedent. In either case, the Moroccan exam-
ple (discussed further in the following chapter) and those of other states men-
tioned here are illustrations of the entanglement of substance and process
in codification and legislative reform of Muslim family law in Arab states.
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3 Arab State Codifications and Women’s
Rights Advocacy in the Third Phase of
Family Law Reform

Patterns of consultation, exchange and borrowings in the drafting of Muslim
family laws in the region are well established and were remarked upon in the
‘second phase’ literature. This literature examined the texts and (in some
cases) the application of the first national codes promulgated in the 1950s,
which as noted drew in various provisions and jurisprudential arguments
from Egyptian laws issued earlier in the century on particular aspects of Mus-
lim family law, as well on the first codification, the Ottoman Law of Family
Rights 1917. National codes increasingly also borrowed from each other,
often explicitly, and continue to do so. Currently, two inter-governmental
‘model texts’ are also available, one drawn up by the League of Arab States
(the Draft Unified Arab Law of Personal Status) and one by the Gulf Cooper-
ation Council (the ‘Musqat document’ of 1996)." Appeal to a (very broad)
shared jurisprudential heritage is bolstered by the idea of the standardization
among states of approaches to particular areas of Muslim family law, in-
cluding the assertion of state authority in imposing administrative and bu-
reaucratic requirements in support of substantive elements of the statutory
law. No two codes are the same, however, and official explanations of the
laws assert the location of their particular formulations in the national con-
text of the particular state; individuals and groups advocating for change
also invoke specific political and social histories and circumstances in sup-
port of particular demands, as well as drawing on differences between the
codes to support their challenges to any one governmentally endorsed posi-
tion as uniquely representative of and required by ‘the sharia’.

For their part, those working on advocacy for change are in significantly
different positions than in the first two phases of Muslim family law reform
in the region. Besides the Islamist movements, women are likely to be found
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in government-appointed committees and commissions, and also in associ-
ations, organisations and groups that are independent from (and sometimes
in opposition to) the governing authority. Compared to the earlier phases of
Muslim family law reform when often ‘reformism and women’s rights were
of a piece’, or when women were part of revolutionary cadres in national lib-
eration struggles, Val Moghadam’s 1994 comment is pertinent in many of
the countries of the region:

Today, feminists and nationalists view each other with suspicion if not hostility,
and nationalism is no longer assumed to be a progressive force for change — the
panacea to problems of underdevelopment and social inequality, the path to a

healthier and less dominated socio-economic order.?

The de-coupling of groups engaged in women’s rights advocacy from gov-
ernmental or party institutions can in some cases be linked directly to the
processes of family law reform. Thus in Algeria, Lazreg notes that the set-
back represented by the debates around and eventual passage of the 1984
Family Law galvanized women more widely and an independent women’s
movement arose in opposition to an earlier 1981 draft.? In Egypt, Hatem re-
ports the formation of formal and informal women’s organizations with dif-
ferent approaches to family law following the passage of the 1985 law.4

International law and Muslim family law

Besides broad paradigmatic convergences in the construction of the codes,
not least in their production in the geographical area of what Kandiyoti has
called ‘the clearest instance of classic patriarchy’,5 external fora also press for
a degree of conformity. In 1976, Anderson noted that international law stood
to challenge ‘orthodox Muslim opinion [...| even though it has, at the present
time, little or no relevance in practice’.® Since then, most members of the
League of Arab States have become parties to the United Nations Conven-
tion on the Elimination of All Forms of Discrimination Against Women and
all but one to the later Convention on the Rights of the Child. State reserva-
tions to the former, particularly to central undertakings with regard to wom-
ens’ rights in the family, and their justifications thereof made on grounds of
the normative precedence of their formulations of ‘shari‘a’ in this regard,
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have become the subject not only of scholarly examination but also of the re-
ports, comments and questions posed by members of the oversight com-
mittee at the United Nations.” Among its provisions, the Convention -
sometimes referred to as the Women’s Convention — requires states parties
to take appropriate measures to modify laws, customs and practices which
constitute discrimination against women and to ensure equality of rights
for women and men in a range of matters relating to marriage and the fam-
ily. These areas are central to the ongoing international debates on cultural
relativity versus the universality of rights and on articulations of ‘women’s
rights in Islam’; the equality paradigm which underpins the women’s human
rights norms and discourse is held by critics to illustrate the ‘Euro-centrism’
of human rights norms.

The Women’s Convention has drawn an unusual number of reservations
from state parties around the world, but the particularly controversial nature
of reservations entered by certain Arab states arises from their generality,
purporting to subject commitments under the entire Convention to the prin-
ciples or norms of ‘the Islamic shari‘a’ or applying a reservation to the gen-
eral undertaking to take legislative action to eliminate discrimination.?
Substantive articles of the Convention to which reservations have been made
by different Arab states include those providing for equality of women with
men before the law, including in legal capacity and at all stages of court pro-
cedure, and in ‘the law relating to the movement of persons and the freedom
to choose their residence and domicile’; and requiring states to ‘take all ap-
propriate measures to eliminate discrimination against women in all matters
relating to marriage and family relations’.9

In the 1980s, shortly after the Convention entered into force, objections
were filed to certain reservations including the broad texts submitted by
Egypt and Bangladesh. The Committee on the Elimination of All Forms of
Discrimination Against Women (the UN committee responsible for moni-
toring implementation of the Convention) then proposed, in the context of
its general concern at the number and type of reservations entered to the
Convention, that the United Nations should ‘promote or undertake studies
on the status of women under Islamic laws and customs and in particular on
the status and equality of women in the family... taking into consideration
the principle of El Jjtihad in Islam’. Debates on these issues at the United Na-
tions were heated; Connors reports allegations of ‘cultural imperialism and
religious intolerance’ and warnings against ‘using the Convention as a pre-
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text for doctrinaire attacks on Islam’, and the General Assembly subsequently
agreed that no further action be taken on the CEDAW suggestion.** Objec-
tions have been filed to similar reservations entered by certain Arab states
becoming parties to the Convention in more recent years, such as Saudi Ara-
bia, and the Committee continues to seek information from states on
progress towards the withdrawal of reservations. Some Arab states have re-
worded their reservations, and developments in law may be presented to the
Committee in a manner that defers to the latter’s dominant discourse and
differs from domestic official exposition.” In their examinations of the re-
ports submitted by state parties, the Committee may be informed by paral-
lel reports from women’s and human rights groups in the particular state.
For their part, mainstream international human rights organisations based
in the West have recently turned their attention to women’s rights in the
‘private sphere’ of the family and its associated regulatory law and practice,
while some West-based international women’s rights groups have opened
local offices in the region.' Successive United Nations world conferences on
women have mobilised and facilitated regional and international network-
ing, and impacted both state policy and public discourse, in various and
sometimes conflicting ways.

An additional international focus for many women’s rights activists, in
their approach to family law reform in the region, is the UN Convention on
the Rights of the Child (CRC). Twenty-one of the 22 members of the Arab
League have signed or ratified the CRC, the exception being Palestine which
is as yet unable to accede to international instruments as a state. As is the
case with CEDAW, there is a certain pattern to the interpretative declara-
tions and reservations made by Arab states on signing or ratifying the CRC.
Provisions of the Convention to which specific reference has been made in-
clude those regarding the right of the child to freedom of religion and the du-
ties and rights of the parents or guardians in this respect (on the grounds
that Islamic law does not permit a Muslim - child or adult - to leave the re-
ligion of Islam) and those referring to adoption, which in the institutional
sense intended in the Convention is not recognised in Islamic law.™ As is the
case with CEDAW, some have made reservations in regard to the provision
on a child’s right to nationality, and certain states such as Saudi Arabia, Mau-
ritania and Qatar have deposited general reservations to ‘any provision in-
compatible with Islamic law’.** Advocacy work relying on the CRC includes
work on violence in the home, early marriage, and education. In Morocco,
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commentators directly link the introduction of substantive provisions on the
rights of child vis-a-vis his or her parents in the 2004 family law to the coun-
try’s ratification of the CRC.*

Women’s rights advocacy

State undertakings under international human rights law are a significant
focus in advocacy addressing Muslim family law in the region, and here too
major investments are made in regional and indeed international exchange,
cooperation and strategising, particularly between different women’s rights
groups.'” Discourses of equal citizenship rights and responsibilities, argu-
ments on socio-economic change, the reality of women’s lives, and the evo-
cation of women’s role in the national struggle also variously feature.
Alongside these appeals to women'’s rights and state responsibilities are ar-
guments insisting that proposed developments in family legislation, and in
the position of women in general, are not antithetical to but rather in ful-
filment of the principles of justice and egalitarianism underlying the shari‘a
and, concomitantly, that current law and practice denies women the dignity
accorded them in the shari‘a and denies the country the benefits of women’s
effective participation in development. Particular mechanisms from within
the body of figh may be proposed for statutory implementation as offering ju-
risprudentially endorsed strategies for more effective protection, once given
the authority of the state. Daoud describes this ‘double movement’ as si-
multaneously referring to international norms and to internal change within
the normative framework of figh-based family law.’® Demonstrations and
mass petitions feature in campaigns, sometimes met in kind by opponents;
in Morocco in 2000, the occasion of International Women’s Day saw two op-
posing rallies for and against proposed changes to family law, one in
Casablanca and one in Rabat.” In Bahrain, the series of petitions organised
by the Committee of Women’s Petition provoked a counter-petition which
people were encouraged to sign against the principle of codification of Mus-
lim family law.?° In Algeria, activists working for the 2005 amendments pro-
duced a CD featuring ‘women’s angry voices’ and making ‘a fiery argument
for women’s rights using music and moving images’.?* Paralleling such ac-
tivism is what Moosa has called ‘a fury of interpretive activity’ around
women’s rights and the source texts of Islamic law.?? Although some argue
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for a civil family law, whether as a replacement for the existing shari‘a pos-
tulate or as an optional regime, the arguments for reform are mostly pre-
sented as lying within the existing normative framework, or at least as
conforming to the underlying principles of Islam and not aimed at displac-
ing ‘Islam’ as such from the public sphere.

Activists have turned their attention to procedure as well as substance,
advocating for the establishment of integrated and specialised family courts
or chambers (such as in Egypt and Morocco) and looking to court procedure
as a way to either attenuate the effect of particular provisions of the law
(such as the husband’s power of unilateral divorce, or the requirements of
‘obedience’) or to underpin them (such as the prohibitions on underage or
forced marriage, or the availability of interim maintenance orders).

In the region, the international networks of rights-based women’s groups
may afford them solidarity, support mechanisms, funds, profile, and a cer-
tain space, despite some tensions around a disproportionate Western influ-
ence over the priorities and strategies of the international women’s rights
movement. They are also however a focus for opponents of the ‘women’s
rights’ discourse. Opposition discourses display various features of the re-
gional pattern of what Kandiyoti has called ‘the privileged place of women
and family in discourses about cultural authenticity’.?s These include the con-
flation of ‘cultural’ or ‘national” with a particular articulation of Islamic
norms and religious principle. Invocations of biological determinism and ap-
peals to what is presented as a monolithic and homogenous Arab-Muslim
heritage may be accompanied by populist representations of class difference
and the spectre of family breakdown, growing numbers of unmarried indi-
viduals, and general moral decline. The figh-based balance of ‘equivalent’
(rather than ‘equal’) rights in family law is presented as the ideal as well as
the normative framework for the protection of women’s rights, with prob-
lems attributed to a failure of conscience and an absence of correct, faith-
based practice. Advocates of international women’s rights may be accused
of alienation, a lack of cultural authenticity, and seeking to undermine the
unity and stability of the Muslim family and by extension Muslim society
through the importation of Western ideas associated with moral laxity; in
some cases charges of apostasy may be implied. References to ‘international
conferences on women’ are not infrequent, and accusations that such activ-
ities are supported by ‘foreign funding’ evoke the same set of images. The
rights discourse is directly targeted in light of empirically selective attitudes
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on the part of powerful Western states to the universality of the norms they
promote. Opponents of the discourse of gender equality situate it, along with
the discourses of ‘Western feminism’, within the larger context of colonial
and neo-colonial agendas, cultural imperialism and hostility to Islam and
the Arabs.

At the beginning of the twenty-first century, this narrative of polariza-
tion and resistance has resonance in the context of the use of vast Western
military force against majority Muslim states and a declared interest on the
part of the US administration, chief wielder of this force, in women’s rights
in the Middle East. For some observers, the current context directly invokes
colonial experiences in the Arab world, when against the background of di-
rect and prolonged subjugation of colonised territories and peoples, ‘the
treatment of “native women” by “native men” was singled out for attention
and condemnation by missionary and colonial cadres, with religion forming
a central divisor between colonials and colonised in struggles over gender re-
lations’.24 The particular contemporary (especially post-September 11" 2001)
articulations and implications of this divisor as constructed by powerful
Western states challenges the structuring of successful international al-
liances in support of change as well as the domestic positioning of advocates.

The privileging of women and the family in this political discourse means
that Arab states’ political interests may be served by the invocation of Islam
over contested areas of law and policy, while ‘Islamist’ groups may attack
the discourse of women’s rights to undermine the credentials of existing
regimes. In this context, Western scholarly literature on Muslim personal
status law in the Arab world (and beyond) has expanded to include consid-
erations of the dynamics and political implications of the debates around re-
form, and indeed to consider family law reform as an almost primarily
political issue. Other recent publications are specifically aimed at supporting
the research, activist and advocacy efforts of groups working internally in
different Muslim countries and communities to change paradigms of au-
thority and control within the family and society.?s In the case of the inter-
national network Women Living Under Muslim Laws, for example, this is
done by evaluating existing provisions by the degree to which they are ‘op-
tion-giving’ for the greatest number of women under their jurisdiction ‘at the
current historical moment’.?® Website resources seek to serve similar pur-
poses of information sharing and advocacy support.?” In different countries
in the region, research and law-focussed advocacy on the substantive provi-
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sions of the code is complemented by outreach and ‘know your rights’ ac-
tivities, the provision of legal advice and assistance, and a focus on proce-
dural issues such as integrated family courts, or particular documentary
formats, such as the inclusion in the official marriage contract document of
particular stipulations or agreements for the spouses to consider signing up
to.?® In Egypt, a women’s legal aid organisation has produced a small book
with reproductions of handwritten shari‘a court records dating from the 16"
— 18" centuries ce, in an effort to illustrate the way in which shari‘a-based
family law was applied prior to statutory legislation, and in particular how
women accessed rights under the pre-modern system.? In some contexts,
engaged feminist academics question the heavy investment of women’s
groups in the law and legal advocacy as a disinvestment in other areas of
the public sphere critical to women’s rights: criticisms of the ‘professionali-
sation’ of women’s rights activism in project-based work rather than in
broader social and political movements are part of the context of post-Oslo
Palestine, mirroring broader areas of reflection on the roles of donor fund-
ing and civil society paradigms in the region.3°

Recent legislative developments

In an age characterised inter alia by globalisation, new media and identity
politics, Muslim family law in Arab states is thus a site of intense debate and
contestation beyond national and regional borders and across disciplinary
boundaries. Text-focused compilations and overviews can scarcely keep pace
with events;3* there is a lot to keep up with. Legislative developments in Arab
states at the turn of the century have included the promulgation in Oman of
its first codification of family law in 1997; Yemen’s substantial amendments
to its 1992 family law promulgated in 1998 and 1999; the adoption in 2000
in Egypt of a procedural law that also contained amendments to the law on
divorce; and the Jordanian government’s enactment, in the absence of par-
liament in 2001, of significant amendments to family law, and the refusal by
the subsequently convened House of Deputies to endorse this ‘temporary
legislation’ in 2003. The following year, 2004, opened with the parliamen-
tary adoption of a new Moroccan code and the aftermath of the attempt by
members of the Interim Governing Council in occupied Iraq to repeal Iraq’s
codified family law. In Algeria, President Bouteflika announced a draft of
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long-awaited amendments to the 1984 Algerian code, which were promul-
gated in February 2005. At the end of 2005, the UAE promulgated its first
code of personal status; in Palestine a draft family law awaited debate by the
next Legislative Council following elections initially scheduled for 2005 but
subsequently postponed to 2006 and, eventually, won by Hamas. The sum-
mer of 2006 saw promulgation of the first Qatari family law. Beyond the sub-
stantive law, in Egypt the law establishing the new family courts envisaged
under the 2000 legislation was promulgated in 2004, as was the law by which
the Moroccan authorities re-organised the judicial system to create ‘family
matters sections’ in every first instance court to apply the new family law.3?

Besides being indicative of substantial ongoing legislative activity in the
area of family law, these developments are illustrative of the different polit-
ical contexts and legislative approaches in various states. The Omani codifi-
cation is closely modelled on the Draft Law of Personal Status developed by
the Gulf Cooperation Council; elsewhere in the Gulf, Kuwait has had a codi-
fied law since 1984, and discussions had been ongoing for several years in
Qatar as well as in the UAE on drafts before the laws were promulgated. In
Qatar, the draft was tested out in the courts in advance of promulgation; in
Bahrain the codification debate in 2003 discussed in Chapter 2 included the
trading of libel allegations in court battles between certain members of the
shar4 judiciary and members of the Committee for Women’s Petition.
Yemen’s 1992 law was produced following unification of the People’s Demo-
cratic Republic of the Yemen and the Yemen Arab Republic, both of which
had pre-existing codifications of law from the 1970s. The PDRY law (1974)
was a radical piece of legislation aimed at transforming society in line with
the government’s social and economic policies, and many of its provisions
we